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GENERAL LAWS. 


AN ACT to repeal an Act entitled ‘An Act to Protect Litigants,’’ ‘and to . 
provide for the Publication of Legal Advertisements. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That an Act entitled “An Act to Protect 
Litigants,’’ approved October 24, 1870, be and the same is 
hereby repealed; Provided, That all legal notices, sum- 
monses, citations, and other legal advertisements, the pub- 
lication of which shall have been commenced when this 
Act shall take effect in any of the newspapers of this 
State, which shall have been designated as the official 
paper of any county under the provisions of said Act, 
shall be completed in such paper, and such publication. 
shall be as valid as if this Act had not been passed. 

Suc. 2. That all legal notices, summonses, citations, and 
legal advertisements of any description now required, or 
which may hereafter be required by law to be published, 
may be published in any weekly newspaper of general ~ 
circulation published in the county where the action; suit, 
or other proceeding 18 pending,-or is to be commeneed or 
had, in which such notice, summons, citation, or other ad- 
vertisement is required to be given; and if there be no 
such paper published in such county, then in the weekly 
newspaper of general circulation published nearest to the 
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county seat of the county in which such action, suit, or 

other proceeding is pending, or is to be commenced or had. 

sa Sec. 8. Inasmuch as the present laivs relating to the 

publication of legal advertisements are grossly unjust, and 

important advantages are to be secured to litigants by their 

repeal, this Act shall take effect from and atter its ap- 
proval by the Governor. 


Approved October 8, 1874. 


AN ACT to repeal an Act entitled “An Act to create the Office of Assistant 
Treasurer of State and to provide for his Compensation and define his 
Duties.” 


Be it enacted bythe Legislative Assembly of the State of 
Oregon: 
- Seotox 1. That an Act entitled “An Act to ereate 
= the office of Assistant Treasurer of State and to provide 
for his compensation and define his duties,’’ approved 
October 20, 1870, be and the same is hereby ices 
` Approved October 8, 1874. 


i AN ACT to repeal an Act entitled “An Act to provide forthe State Board 
of Equalization,” approved October 25, 1872. 
~- 4 
i Be it enacted by the Legislative Assembly of the State of 


és Oregon: 
Szction 1. That an Act entitled “An Act to provide 
for the State Board of Equalization,” approved October 
25, 1872, be and the same is hereby repealed. 
Approved October 8, 1874. 
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` AN ACT Fixing Times of Holding County Courts in Union County. 


Be it. enacted by the Legislative Assembly of the State of 

Oregon: l , 

Section 1. That the terms of County Court, of- Union : 
county, shall be held as follows: On the second Monday in 
May, and on the first Monday in January, March, J uly, 
September and November of each year. 

Sec. 2. That the County Commissioners shall meet on 
the Wednesday next succeeding the meeting ot the County. aay 
Court of said county, at each term. — EO 2 a 

Szo. 8. That, inasmuch as the time ot holding said G 
County Court was not provided for i the Act of the Leg- - 
islative Assembly of the State of Oregon, entitled “An i 
Act to provide for the times and place of holding the 
Supreme, Circuit and County Courts, approved October 


28, 1872,” and' said court has been held since said Act ~~" \ 
took effect, as an adjourned court, all acts-and proceedings > > sy, 
of said court, during said term, are hereby declared tobe . ` # 
legal. i = 
Sec. 4. Inasmuch as there is no law fixing time-of hold: Ca 
ing said court, this Act shall take effect from the date of 3 
its approval by the Governor. “oe af 
Approved October 8, 1874. a 
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AN ACT to appropriate money for the payment of the mileage and per 4 
diem and other necessary expenses of the Legislative Assembly, and to i 
provide funds for that purpose. T - ae 

Be ti enacted by the Legislatie Assembly of the State of 4 
Oregon: 3 


Section 1. There is nates appropriated the sum of a $ 


& 
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thirty thousand dollars, or so much thereof as may be 
necessary, for the payment of mileage and per diem of 
members and officers of the Legislative Assembly for the 
eighth biennial session, and other necessary expenses of 
this Legislature. i 

Sec. 2. For the purpose of providing funds for imme- 
diate use, the State Treasurer is hereby authorized and 
required to transfer from the Soldiers’ Bounty Fund and 
the Soldiers’ Relief Fund, all moneys which are at present 
in said funds, except so much thereof as may be necessary 
to pay the interest on said bounty and relief bonds, accru- 
ing on the first of January, A. D. 1875. 

Sec. 8. That the Secretary of State is hereby required 
to draw his warrant on the Treasurer, tor the sums sever- 
ally due members and officers of the Legislative Assembly. 

Sec. 4. Inasmuch as there is no law authorizing the 
payment of mileage and per diem of the members and 
officers of this Legislative Assembly, this Act shall take 
effect and be in force from and after its approval by the 
Governor. 


Approved October 8, 1874. 


AN ACT to amend Sections 1, 2, 3, 4, and 5 of an Act entitled ‘An Act 
for the Protection of Game and Fish.” 
Be it enacted by.the Legislative Assembly of the State of 
Oregon: 
Section 1. That Sections 1, 2, 3,4 and 5 of an Act 
entitled “An Act for the protection of game and fish,” be 
amended so as to read as follows: 
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“Section 1. That it shall be unlawful for any persou or 
persons he. eafter to take, kill, injure or offer for sale, any 
deer, moose, elk, antelope or mountain sheep during the 
months of February, March, April, May, June, July and 
August of each year, under a penalty of twenty dollars 
ior the first offense and double that sum for each succeed- 
ing offense to be recovered as hereinafter provided.”’ 


Sec. 2. That Section 2 of the above entitled Act shall 
read as follows: 
“Section 2. That it shall be unlawfal for any person or 


persons hereafter to take, kill, injure or destroy, or offer. 


for sale any wild swan or any duck of the following species, 
namely: mallard dick, sammer or wood duck, widgeon 
duck, sprig-tail duck, teal duck, spoon-bill or black duck, 
during the months of April, May, June and July of each 
year; Provided, That nothing in this and the preceding 


Section shall be construed so as to prevent persons from 


e . í 5 e e 7 93 
killing game trespassing on their lands. 


T ar 5 a 


Sec. 3. That Section 3 of the above entitled Act be 


amended to read as follows: 


= eee, 


“Section 3. That it shall be unlawful for any person or 


persons to take, kill or destroy any elk or deer at any ` 


time, for the sole purpose of obtaining the horns, hide or 
hams of the same, and the person or persons so offending 
shall be fined a sum not less than twenty dollars for each 
offense.” 


Sec. 4. That Section 4 of the above entitled Act be 
amended to read as follows: E 

“Section 4. That it shall be unlawful for any person or 
persons to take, kill or destroy or to offer for sale any 
grouse, pheasant, sage hen or prairie chicken, during the 
months of April, May, June and July of each year.” 
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. Sec. 5. That Section 5 of said Act be so amended as 
to read as follows: 


| onl 


“Section 5. That it shall be unlawful for any person or 
persons hereafter to take, kill, injure or destroy or offer 
for sale any quail or partridge during the months of April, 


May, June, July and August of. each year, and any person — 


violating any of the provisions of Sections 2, 4 and 5 of 
this Act, shall be fined five dollars for the first, and double 
that sum for each succeeding offense, to be recovered in 
manner hereinafter provided; Provided, however, that 
nothing in the foregoing Section shall be so construed as 
to prevent any person from killing deer, moose, elk or 
mountain sheep or other game for their own consumption; 
Provided further, That it shall be unlawful for any person 
to take, kill or destroy any quails of that species known as 
the “Bob White” or Eastern quail at any season of the 
year for the term of five years from the date of this Act.” 


Approved October 10, 1874. 
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AN ACT to amend an Act, entitled “An Act to Create, Organize and ` 


Locate the University of the State of Oregon. 


Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Szction 1. That Section 11 of said Act be amended 
so as to read as follows: 

The Union University Association of Eugene City, Ore- 
gon, shall, on or before the first day ot January, 1877, 
secure a site for said University at or in the vicinity of 
Eugene City, and erect thereon and furnish a building 
for the use of the State University, in a place to be 


~i 


E GENERAL LAWS. y% -9: 


approved, and, after the erection of the same, to be 
accented by the Board of Commissioners for the sale and 
management of the School aid University lands, and for 
the investment of the funds arising therefrom; said build- 
ing, furniture, and site, to be of not less value than fifty 
thousand doilars. l nA 

Ste. Z- That Section 12 of said Act be amended so as 
‘to read as follows: ae: 

Be it further enacted, That, in case the said Union Uni- 
versity Association shall fail, or refuse to comply with the 
provisions of Section 11 of this Act, and to make a good 
and sufficient conveyance of said site and building in fee 
simple, free from all incumbrances, to the Board of Direc- 
tors of the University of the State of Oregon, on or before 
the first day of January, 1877, then, in that case, this Act 
shall become void and of no effect whatever. 


Approved October 16, 1874. 
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AN ACT for the Protection of Buoys and Beacons. 


Be it enacted by the Legislative Assembly of the State of — 


Oregon: 
Section 1. That any person or persons who shall moor 


any vessel or vessels of any kind or name whatsoever, or . 


any boat, skiff, barge, scow, raft, or, part of a raft, to any 
buoy or beacon placed in the navigable waters of the State, 
or in any bay, river, or arm of the sea bordering upon this 
State, by the authority of the United States Lighthouse 
Board, or shall in any manner hang on with any vessel, 
boat, skiff, barge, scow, raft, or part of a raft, to any such 
buoy or peaton, or shall willfully remove, damage, or des- 
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troy any such buoy or beacon, or shall cut down, remove, 
damage or destroy any beacon or beacons erected on land in 
this State by the authority of the said United States Light- 
house Board, shall, for every such offense, be deemed guilty , 
of a misdemeanor, and upon conviction thereof before any 
court of competent jurisdiction, shall be punished by a 
fine not less than one hundred nor more than two hundred 
dollars, or by imprisonment in the county jail not less than 
one or more than six months, or by both such fine and 
Imprisonment, in the discretion of the court. 


Szc.-2. That one-half of all fines under this Act shall 
be paid by the court to the informer, and that the other 
half \shall be paid into the common school fund of the 


county in which the action shall be tried. 
Approved October 16, 1874. 


AN ACT concerning Submarine Sites for Lighthouses and other Aids to 
Navigation. 


Be it enacted by the Legislative Assembly of the State of | 
Oregon: . 

Section 1. That whenever the United States desire to 
acquire title to land belonging to the State and covered 
by the navigable waters of the United States, within the 
limits hereof, for the site of a lighthouse, beacon or other 
aid to navigation, and application is made by a duly au- 
thorized agent of the United States, describing the site 
required for one of the purposes aforesaid, then the Gov- 
ernor of the State is authorized and empowered to couvey 
the title to the United States, and to cede to the said 
United States jurisdiction over the same. Provided, No 
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single tract shall contain more than ten (10) acres, and 
that the State shall retain concurrent jurisdiction, so far 
that all process, civil or criminal, issuing under the author- 
ity of the State, may be executed by the proper officers 
thereor upou any person or persons amenable to ‘the same 
within the limits of land so ceded, in like manner and to 
like effect as if this Act had never been passed. . 


Approved October 20, 1874. 


AN ACT to prevent Swine from Running at Large in Certain Counties of 
this State. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That-all swine found running or being at 
large in the counties of Clatsop, Tillamook, Wasco, Curry, 
Linn county, south of South Santiam River, and Uma- 
tilla, and doing-any damage to the land or other property 
of any person, in. said counties, may be taken up and 
safely kept, at the expense of the owner or owners thereof, 
by any person so damaged. 

Sec. 2. All persons taking up swine, so trespassing 
upon their land or other property, whether inclosed or not, 
shall immediately thereafter post up notices in three of 
the most public places in the neighborhood in which such 
trespass shall have been committed, containing a descrip- 
tion of the ear and other marks of such swine, whereby 
the owner may identify them as his property. 

Sec. 3. That if the owner of such swine shall come 
forward, in ten days after such notices are posted, and 
prove such swine to be his property, the person so taking 
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shall deliver the same to such owner, upon his paying all 
costs, charges and damages, sustained by reason of 
such trespass and taking up. 


Sec. 4. If however, the owner does not come forward 
within ten days after such notices were posted, as pro- 
vided in the preceding Section, then the person taking up 


such swine shall immediately notify a Constable of the. 


county and said Constable shal] proceed to sell, at public 
auction, after giving five days’ notice of such sale, by 
posting notices in three public places in said county, all 
such swine so taken up; Provided, however, that the 
owner may prove his property and receive the same by 
paying all costs, charges, damages, at any time before 
such sale takes place. 

Szc. 5. If the parties cannot agree as to the amount of 
charges and damages, then each party may choose one 
disinterested person and they may choose a third person, 
who shall determine the amount thereof. Should the 
owner not come forward then the Constable shall appoint 
three disinterested persons to determine the amount. 


Sec. 6. The fees of the Constable, for making sales 


under the provisions of this Act, shall be the same as’ 


are allowed by the laws for sales under execution. 


Sec. 7. If there should be any surplus money arising 
from such sales, after paying all costs, charges and dama- 


ges, the Constable shall pay the same to the owner of 


such swine sold; Provided, said owner make proof, within 
fifteen days after such sale, that he is entitled to the same. 
If no proof shall be,made within fifteen days the Consta- 
ble shall pay the same to the County Treasurer, taking ag 
receipt for the same. 


DEC. 8. Al moneys paid in to the County Treasurer, 
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under the provisions of this Act, shall become a part ot 
the Common School Fund, of said counties òf Clatsop, 
Tillamook, Wasco, Curry, Linn and Umatilla. 


ee 


Suc. 9. Any Constable refusing or neglecting to pay 
the owner or the County Treasurer, as the case may be, 


the surplus derived fiom any sucn sale, shall be liable for . 


_the same on his official bond, and shall be degmed guilty 
of embezzlement and, on conviction theveof, shall bé pun- 
ished according to the existing laws in such cases made 
and provided in this State. 


Approved October 20, 1874. 
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AN ACT To Amend Section 35, of Title II, of Chapter VII, of the Miscel- 


laneous Laws. l 
Be it enacted by the Legislative Assembly of the State of 
Oregon: 
Suction 1. ThatSection 3d, ot Title II, of Chapter VII, 


of the Miscellaneous Laws of Oregon be, and the same is, 


hereby amended so as to read as follows: 

Sec. 35. A corporation may collect and receive such 
tolls, for crossing its bridge, as may be plainly written or 
printed upon a sign-board posted in some conspicuous place 


on such bridge, and any person who shall pass over such 


bridge without paying the toll legally chargeable thereat, 
or any corporation which shall illegally collect any toll 


from any person crossing such bridge, shall be respectively - 


liable to each other for three times the amount of such 
toll, as provided in Section 33, in case of roads. 


Approved October 20, 1874. 
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gon Pacific Railway Company, therefore, 
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AN ACT providing for the Construction of the Oregon Central Pacific 
Railway and Telegraph Line, and to provide for the Carriage, by Rail- 
way, of Troops and Munitions of War of this State, and to make Ap- `, 
propriation therefor. 


Wuersas, A corporation known as the Oregon Central 
Pacific ‘Railway Company, was duly incorporated on the 
16th day of September, 1874, and articles of said incorpora- 
tion filed in the office of the Secretary of State, in conform- 
ity to law, providing for the construction of a Railway and 
Telegraph Line, from a point at or near Winnemucca, on the 
Central Pacific Railroad, in the State of Nevada, (but not 
east of said place), thence northwesterly to and across Goose 
Lake Valley, and by Sprague River Valley to the waters 
of the Middle Fork of the Willamette River, in the Cas- 
cade Mountains, thence down said river on the north side 
to Springfield, thence crossing to and continuing upon the 
west side of said river to the waters of the Columbia 
River, via Portland, Oregon; and, 

Wuereas, It isa matter of the utmost importance to 
the people of Oregon that said road should be built, and 
thus form a connection withthe Atlantic seaboard, and the 
intermediate States and Territories, and that the said Com- 
pany should proceed with the work of construction at 
once; and, / 


Wuereas, For the purpose of establishing a more 
perfect system of guarantees and securities to the pur- 
chasers and holders ot the bonded securities of said Ure- 


Be it enacted by the Legislative ee of the State of 
Oregon: l 

Section 1. That there be and hereby is granted to the 
Oregon Central Pacific Railway, or its assigns, the night of 
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way through any lands belonging to the State of Oregon, of 
the width ot one hundred feet; on each side of said road, 
and all the necessary grounds for stations, depots, shops, 
side-tracks, turn-tables and water stations, not exceeding 


forty acres at any one place, and also the right to take - 


from lands of the State, adjacent to the line of the route, 
timber, stone, water, and other material necessary for the 
‘construction of said road; Provided, always, and upon the 
express condition that the Company shall, within thirty 
days atter the passage of this Act, file with the Secretary 
of State their acceptance of said grant and of all the terms 
ot each and every part of this Act, and of all the con- 
ditions herein contained, to be perfurmed by the Company, 


and that, upon the filing of said acceptance as aforesaid, 


the Company shall have become invested with and in an 
absolute title to said roadway, and all the grounds neces- 
sary for stations, depots, shops, side-tracks, turn-tables ‘and 
water stations, as afterwards to be set apart and designated, 
and shall, in consideration therefor, be bound by all the 
provisions of this Act, hereinafter contained and set out. 


Suc. 2. And be it further enacted, That the Company- 
shall have the right to commence the construction of said | 


Railway at such points as they muy deem proper, and that 
then the President of the Company shall notify the Gov- 
- ernor of the State of Oregon, and the trustees of the bond- 
holders herein named, under oath, that ten miles of said 
Railway and Telegraph Line have been completed, then 
the Governor of the State and said trustees shall each ap- 
point a Commissioner to examine, the same, and if the 
said Commissioners shall report that ten miles of said Road 
and Telegraph Line have been completed in a good and 
substantial manner, and are furnished with the rolling 
- stock and equipments of a first-class Railway, of width of 
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guage the same as the Central Pacific Railroad, then the 
Governor of the State shall cause the lands and right of 
way hereinbefore granted, in respect of the said ten miles, 
to be surveyed, designated and set apart for the benefit of 
the Company. And whenever and as often as ten addi- 
tional miles shall thereafter be constructed and so certified 
to by the aforesaid Commissioners, then the lands and right 
of way granted shall in like manner be surveyed, desig- “ 
nated and set apart, as to each and every such additiona] 
ten miles, for the benefit of the Company. 


Suc. 8. And be it further enacted, That upon the con- 
struction and approval of the first ten miles of said Rail- 
way and Telegraph Line, said Oregon Central Pacific 
Railway Company is hereby authorized to mortgage to 
the Secretary of State, or other trustee as hererein pro- 
vided, in trust for the use and benefit of any persons or 
corporation, home or foreign—in this act called the bond- 
holders—who shall loan moneys to the said Oregon Cen- 
tral Pacific Railway Company, on the security ot its road- 
way and real and personal estate of whatever description, 
by first mortgage bonds, said ten miles of completed 
Road ‘and all the fixtures, rolling stock and other 
property belonging thereto; said mortgage to attach 
to each ten miles thereafter, whenever and as often 
as it shall be buit, equipped and approved of as 
herein provided, and shall be deemed to be a suf- 
ficient lien, to all intents and purposes, upon the Road- 
way, Telegraph Line, Rolling Stock and other equipments 
of the road of the Company, and upon all the rights, 
franchises, powers ana privileges of the Company in 
relation to the same. And in case of foreclosure of said 
mortgage and sale thereunder of the Road of the Company, 
and its equipments, the purchaser at such sale shall 
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thereby: acquire all the rights, franchises, powers and 
privileges which the Company possessed in the use of 
said Railway, with all its property and rights of property 
for the same purposes, and to the same extent, that the 
Company could hold, enjoy and use the same. And said 
mortgage shall be a like lien upon all gifts, donations and 
subsidies of real-estate and personal property made to 
the credit of the Company in the name of the Secretary 
of State as herein provided, or other Trustee as herein 
provided, or belonging or which may belong to -the 
Company in any manner or way; said gifts and subsidies 
subject to be disposed of according to the conditions. of 
this Act. Said mortgage shall be made to the Secretary 
of State, or other Trustee as herein provided, in trust for the 
use and benefit of the bondholders as herein provided, shall 
be duly recorded, and shall be filed in the office of the Sec- 
retary of State, and shall be deemed and taken to be a good 
and effectual conveyance of the property and rights of 
the Company as therein expressed, to and in favor of the 
bondholders in security for the payment of the bonds 
which may have been or may be issued by the Company 
as herein provided, anything in the laws of this State to 
the contrary notwithstanding. 


Src. 4. And be it further enacted, That it shall not be 
lawful for the Company to mortgage its said Railway and 
Telegraph Line, nor shall the mortgage executed by it 
attach thereto, in greater or lesser portions than ten miles 
at any one time, nor shall it be lawful for the Company to 
issue any portion of its first mortgage bonds to the Secre- 
tary of State, on behalf of the bondholders, or to- the 

bondholders themselves, or to their Trustee or legal repre- 
sentative, or any other person or persons until said Railway 
Company ri have first completed and fully constructed 
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and equipped each and every ten miles of said Railway 
and Telegraph Line in the manner mentioned in the 2d 
Section of this Act. , 

Sec. 5. And be it further enacted, That the Company 
shall be entitled and are hereby authorized to issue, either 
to a Trustee to be named by the bondholders, or to the 
Secretary of State, for and on their behalf, first mortgage 
bonds for each and every ten miies of its said Railway 
and Telegraph Line it shall have so completed, constructed 
and equipped, but that only to the extent of, and no more 
than three-fourths of the ectual cost price thereof, as shall 


- be ascertained by the two Commissioners named in Section 


2d hereof, after they and each of them shall have per- 
sonally examined the same, and shall have filed with the 
Secretary of State a joint report of their inspection, certi- 
fying to the completion, cost of construction and equip- 
ment of each of said ten miles. 


Suc. 6. And be it further enacted, That, for the purpose 
of preventing frauds, misappropriation of said bonds, or 
the proceeds derived from the same, and to prevent the 
issuing of the said bonds by the Company to greater 
extent, or for other purposes than those herein mentioned, 
no first mortgage bonds issued by said Company shall be 
legal or valid securities, unless they and each of them are 
countersigned by the Trustee or other legal representative, 
authorized by o1 for the boudholders, or by the Secretary 
of State, as the Trustee of the bondholders. 


Sec. 7. And be it further enacted, That all gifts or 
grants of lands, whether from any State or from the 
United States, or any county, corporation or individuals, or 
appropriations of moneys, or guarantees for the payment 
of interest upon the bonds of said Oregon Central Pacific 
Railway Company, hereafter to be given by the United 
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States, or any State, county, corporation, company or | 


individuals (except lands given for right of way or depot 
purposes), shall be made to the Secretary of State of the 
State of Oregon—or other Trustee as herein provided— 
as proper custodian of the same, in trust only for the use 
and benefit of the bondholders, as security for the amount 
of money due by the. Company to them, and -upon sales 
` being made of the lands or other property, whether per- 
sonal or real, all moneys received therefor, shall be paid 
into the State Treasur y, or to the Trustee as herein pro- 
vided, to the credit of the bondholders, to be drawn there- 
from only upon warrants duly drawn and signed by the 
Secretary of State, or other legally authorized Trustee, or 
other agent of the bondholders, in favor of the bond- 
holders, in payment of the interest on the Company’s said 
bonds, the principal of said bonds, or as hereinafter pro- 


vided; but said sales to be valid, shall in all cases be made 


in writing, and be countersigned by the Secretary of State, 
- and by a Trustee or agent in behalf of the bondholders. 
And all moneys arising trom transportation and other 
business done for this State by the Company, shall be « and 
remain in the Treasury of the State to the credit of the 
bondholders. And all moneys arising from the transpor- 
tation of mails, Government stores, and all other business 


doue by the Company for the United States shall be paid - 


into the Treasury of this State to the credit of the bond- 
holders, or to the Trustee of the bondholders hereinafter 
provided for. And such moneys arising from business 
done for this State or for the United States shall remainin 
the Treasury of this State to the credit of the bondholders, 


subject to be drawn therefrom in the same manner as 


herein provided in case of moneys arising from the sale of 
lands donated to the Company; said moneys shall remain 
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in the Treasury of the State for the payment of the interest 
accruing upon the Company’s first mortgage bonds, and if 
said reserve shall not be sufficient to meet the interest 


-when due and payable on such first mortgage bonds of 


the Company as shall have been bona fide issued to the 
bondholders, then and in that case the Company shall pay 
into the Treasury semi-annually, out of the gross earnings 
of the road, a sum sufficient to meet said interest as it 
falls due, at least ten days prior to the time for the pay- 
ment of the same. 


Suc. 8. And be it further enacted, That after five years 
from the time when said road shall be so far completed as 
to make through railway connections between the City of 
Portland, Oregon, and its eastern terminus, the Company 
shall pay into the Treasury of the State, or to the Trustee 
of the bondholders hereinafter provided for, to the credit 
of the bondholders on or betore the first days of July and 
January in each year, two per centum of the gross receipts 
from the business of its Railway and Telegraph Line, other 
than transportation and other business for the State and 
the United States, as a sinking fund for the redemption of 


a 


said first mortgage bonds, which amount shall be imme-.. 


diately thereafter paid and transferred by the State Treas- 
urer to the Trustee or legal representative of the bond- 
holders, on behalf of the bondholders, which payment to 
suid Trustee or legal represeutative shaH be deemed to be 
(as between the Company and bondholders) payments of 
the like amount of the Company’s bonds until said bonds 
are fully paid; and if the Company shall fail for ninety 
days, after notice from either Secretary of State or other 
Trustee or legal representative of the bondholders, to make 
any of the payments reqnired by this Act, the Seeretary 
of State or other Trustee for tue bond .oiders nay order 


i 
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such part as he may deem expedient, not exceeding one- 
third of the gross earnings of the road, to be paid into the 
State Treasury, or tothe Trustee for the bondholders here- 
inafter provided for, at times to be appointed by him, 
until all arrears are paid; and if upon such order such pay- 
ments shall not be made, the Secretary of State is hereby 
empowered and required, or such other Trustee is hereby 
` empowered, at-once to commence legal proceedings against 
said Company to compel such payment or payments to be 
made; and the books of said Company shall at all times . 
be open to the inspection of the Secretary of State or of: 
the State Treasurer or any bondholder or Trustee or other : 
legal representative of the bondholders, or a Commissioner 
appointed by them. 


Sec. 9. And be it further enacted, That the Company 
shall make to the Secretary of State and the Trustee for 
the bondholders, a semi-annual report, on the first days of 
July and January in each year, wherein shall be set forth: 


1. The names and tesidences of the Directors, and all 
other officers of the Company. ' 


A 
See 


2. The names of all stockholders and their places of 


residence, so far as the same can be ascertained. ea 


8. <A description of the line of road surveyed, of the 
line thereof fixed upon for the construction of the road, 
` the line thereof completed and accepted, and the cost of 
such surveyed and completed line. 

4. The amount received from passengers during the 
preceding half year. i 

5. The amount received from freight for the same 
period. Í 

6. The gross receipts of the Company from all sources. 

T. A statement of the whole cost of the Railway, its 
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fixtures and rolling stock, and the Telegraph Line, and the _ 
number of its passenger and freight cars. 

8. A statement of the whole indebtedness of the Com- 
pany for the time being, setting forth the various kinds 
thereof. 

9. A statement of the cost of management and all finan- 
cia] operations for the preceding half year. 

Which report shall be made out and sworn to in tripli- 
cate, by the President, Secretary and Treasurer of the 
Company, semi-annually as aforesaid, and shall be pre- 
sented at the annual meeting of the bondholders, and at 
the meeting of the stockholders, and immediately upon — 
being made out and sworn to as aforesaid, one copy ` 
thereof shall be filed with the Trustee or other legal repre- 
sentative appointed by the bondholders, and one copy 
thereof with the Secretary of State, and one copy shall re- 
main iù the office of the Secretary of the Company, and 
any or all such copies shall be subject to the inspection of 
any bondholder or other creditor of the Company, or of 
any stockhoider, or of the duly accredited agent of any 
bondholder, creditor or stockholder at any time. 

Src. 10. And be it further enacted, That all moneys re-.. 
maining in the State Treasury arising under the provisions 
of this Act to the credit of the bondholders, at any time, 
greater in amount than the next half-yearly installment of 
interest on the Company’s. bonds, shall be immediately 
paid into the hands of a person, persons or corporation, to be 
applied by a majority in value of the bondholders at their 
annual méeting, hereinafter provided for, to be applied in 
the redemption of the bonds of the Company, at such 
times and in such amounts as the Company and the bond- 
holders may mutually agree upon. o 

Sec. 11. And be it further enacted, That the Oregon 
Central Pacific Railway Company shall, whenever so 
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required by the Governor of this State, during a period 
of twenty years from and after the approval of this Act, 
transport the State troops and munitions of war, on and 
over their said line of road, or any completed portion 
thereof; and that compensation*—to be deemed full, ample 
and sufficient for such service—shall be made to said 
Company by the transfer, each and every year for and 
during the said period of twenty years, to the State Treas- 
ury, to be therein placed to the credit of the bondholders, 


an amount of money equal to the sum paid into the State 


Treasury for State, county, city, school, district and road 
taxes, on the real or personal property belonging to said 
Company. Provided, hvwever, That no real estate, rail- 
ways, city or town sites, or property of any kind purchased 
by the Company, and not required in carrying on the busi- 


ness of the road, shall be affected by the provisions of this - 


Act. And the Company is hereby authorized and empow- 
ered to pay into the State Treasury, to the credit of said 
bondholders, all taxes which may be assessed, or due, in 
each year for said period of twenty years, upon all the 
property hereinbefore specified as subject to the provis- 


ions of this Act, for State, county, city, school district or - 


road purposes; and such payment shall be deemed and 
taken as full payment, satisfaction and discharge of such 


tax from the county, city, school or road district where - 


assessed or due, and the money so paid into the State 
Treasury by the Company as taxes, is hereby appropriated, 
for.each year for twenty years, for the purposes in this 
Section provided. 

Sec. 12. And be it further aan That the Secretary 
of State, and State Treasurer, are hereby empowered and 
directed to do and perform each afd everything in this 
Act required, or permitted by them to be performed, in 
all manner as herein specified. 


on 
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Provided, always, That whereas those provisions of this 
Act, which empower or require the Secretary ot State to 
act as Trustee for the bondholders, in certain respects, or 
which provide that certain moneys of the Company, to be 
realized from the sale of ands donated to it, or trom sub- 
sidies from the United States, or from any State, county, 
individual or corporation, or accruing to the credit of the 
‘ bondholders in any other manner, shall be placed in the 
State. Treasury to the credit of the bondholders, to be 
drawn therefrom in the manner as herein specified, are 
herein provided solely for the special protection, by the 
State, of the interests of the bondholders, and to uphold 
and guard the financial reputation of the State of Oregon 
in foreign countries. Wheretore, notwithstanding the pow- 
ers conferred upon the Secretary of State, and upon the 
State Treasurer, by this Act, the bondholders, or those 
persons-or corporations to whom the bonds are to be 
issued, may, and are entitled, at any time, either before 
the bonds are subscribed by them, and as a condition of 
their subcription thereto; or if so subscribed, at any time 
- thereafter upon a majority in value of the votes, proxies, 
mandates, and powers-of-attorney of bondholders, at their . 
annual meeting in January so requiring it, to elect a per- 
son, persons, or corporation, to act as Trustee for the bond- . 
holders in the place and stead of the Secretary of State; 
and, upon such other Trustee being chosen, all power of 
the Secretary of State to act as such Trustee shall at once 
cease and determine, and he is hereby empowered, and 
required, to at once assign, transfer and make over, to such 
other Trustee, chosen as aforesaid, the mortgage of the 
Company made to secure its first mortgage bonds, as herein 
provided, and all other mortgages, as also lands, and all 
other property, of whatsoever kind by him held in trust 
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for the bondholders; and the State Treasurer is, hereby 


empowered, and required, to at once pay over, to such. 


other Trustee, all moneys in the State Treasury to the 
credit of bondholders; and if such other Trustee for the 
bondholders shall be chosen, as herein provided,-by a con- 
dition in the subscription to the bonds of the Company, 
_and before the mortgage of the Company, securing its 
bonds, has been made to the Secretary of State’ as Trustee 
for the bondholders, then such mortgage shall be made to 
such other Trustee for the bondholders, and from and after 


the election or appointment of such other Trustee, all gifts, _ 


grants, or conveyances of property, real or personal, herein 
provided to be made to the Secretary of State, in trust for 


the bondholders, shall be made to such other Trustee in. 


trust for them, and all moneys herein provided to be paid 
into the State Treasury to the credit of the bondholders, 
shall be paid to such other Trustee in trust for them and 
to their credit; and, whether some other person, persons, 
or corporation, is elected or chosen by the bondholders, as 
in this Act provided, to act as their Trustee, before or after 
the Secretary of State shall have begun to act, such per- 


gon, persons, or corporation, upon being so elected. or, 
chosen as Trustee for the bondholders and accepting such — 


trust, whether a resident of the State of Oregon or of any 
other State of the United States, or of any foreign country, 


free ee 


shall have, in all time coming, the same powers and rights, , 


in all respects, for the protection and security of the bond- 


holders, and for the enforcement of their rights as against . 


the Company, as are herein conferred upon the Secretary 
of State. 


* 


Sec. 13. And be it further enacted, That an annual 
meeting of the bondholders shall be held in the month of 


January in each year, to carry into effect the powers herein 
4 2 ; 


ef 
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conferred upon them, and to perform whatever ucts may 
be lawful for them so to do, at which meeting the majority 
in value of the votes of the bondholders present, and of 
any representatives by proxies, mandates or powers-of- 
attorney of bondholders absent (the whole so present in 
person and by proxy to be a majority in value of the bond- 
holders), shall rule and regulate the acts of said meeting, 
which shall be held in the City of London, England, or 
the City of New York, as shall previously have been fixed 
by the bondholders at their preceding annual meeting, 
and shall be called by advertisement, signed and inserted 
by the President of the Company six weeks previous in 
the “ Times” and “ Daily Telegraph’’ newspapers of Lon- 
don, England, and in the “ Herald” and “ Times’’ news- 
papers of New York; and, also, in one or more newspapers 
in Philadelphia, Boston, San Francisco, and Portland, Ore- 
gon, specifying the day, hour and place of meeting as fixed 
by the bondholders, except the first meeting, the day, hour 
and place of which shall be fixed by the President of the 
Company. 


Suc. 14. And be it further enacted, That for the further 
protection of the bondholders’ interests, they shall be en- 
titled, and are hereby empowered and directed, to elect 
two out of seven Directors in the Company (one of which 
two shall always be Vice President of the Company) and 
each of the two Directors so elected shall have equally 
the same powers in voting and acting as any other Direct- 
ors of the Company elected by the stockholders, and their 
salaries and remunerations shall be payable out of the 
same fund as those of the other Directors of the Company. 
Said two Directors shall hold office for one year, and until 
their successors are elected and qualified (but are eligible 
to re-election), and shall be elected annually by the bond- 
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holders at their annual meeting—specified in Section 18— 
by a majority in value of the votes of the bondholders 
then present, and the mandates, proxies and powers-of 
attorney of the bondholders absent, but there represented 
by agents or proxies. 


Sec. 15, And be it further enacted, That the rates of 
- freights and fare on the said railway shall be uniform, and 


to prevent extortion, said rates to or from Winnemucca to . 


Portland and stations intervening, shall never exceed the 
rates of freights and fare charges for the time being by 
the Central Pacific Railroad Company from San Francisco 
to Winnemucca and stations intervening, and the mileage 
rates shall not exceed those charged by said Company. 


Src. 16. And be it further enacted, That the words 
“the bondholders” as used inthis Act, shall be interpreted 
to mean the persons or corporations, home or foreign, who 
for the time being hold or possess first mortgage bonds 
issued by the Oregon Central Pacific Railway Company 
in the manner hereinbefore provided, and the words ‘the 
Company,” as used in this Act, shall mean the Oregon 
Central Pacific Railway Company. 


Sec. 17. And be it further enacted, That by filing with 


the Secretary of State their acceptance of the terms and 
conditions of this Act under their proper corporate seal 
within ninety days from the date of the approval hereof, 
the Company shall be held to be obligated to the full per- 
tormance ot all the conditions of this Act on its part, and 
shall be held responsible to the State of Oregon for any 
damages resulting to [the ] State from a failure on its part to 
comply with said conditions. And this Act, and said ac- 
ceptanee when so filed shall constitute, and shall be con- 
strued to be a valid and subsisting contract between the 
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State of Oregon and the Oregon Central Pacific Railway ` 
Company for the said period ot twenty years. 

Wuereas, It is deemed for the best interests of the 
State that the Oregon Central Pacific Railway Company 
should be enabled to proceed with the building of its 
road at as early a day as possible, this Act shall take effect 
and be in force from and after its approval by the Gov- 
ernor. 

Approved October 24, 1874. 


AN ACT to provide for the Construction of the Portland, Dalles and Salt 
Lake Railroad, and to amend an Act entitled ‘‘An Act contracting for 
the construction of certain sections of the Portland, Dalles and Salt 
Lake Railroad,” approved October 15, 1872. 


WuereEas, The Portland, Dalles and Salt Lake Railroad 
Company was duly incorporated under the laws of Oregon, 
by articles of incorporation, filed in the office of the Sec- 
retary ot State on the 20th day of March, 1871, and 
articles supplementary thereof, filed in like manner on the 
Tth day of October, 1871, for the construction of a railroad 
from Portland, Oregon, by way ot the Dalles, to the tiunk 
line oí the Union and Central Pacific, with a branch of 
said road from a point west of the Blue Mountains to the 
Walla Walla Valley, and the right to use steamboats on 
the Columbia River for an earlier connection; and, 

WHEREAS, The Congress of the United States, by an 
Act approved the 12th day of April, 1872, granted to 
said Company the right of way for said road and branch, 
together with. lands for depots, stations, side-tracks and 
other needful purposes, and the right to take material for 
construction; and, 
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Wuereas, It is of the utmost importance to the people 
of Oregon that the obstruction to the free navigation of 
the Columbia River and the consequent monopoly in the 
transportation on said river be overcome and the cost of 
freighting and passage greatly cheapened; and, l 

Wuersas, It is indispensable to the occupancy and _ 
settlement of the country and the stability and growth of 
‘Oregon commerce to ‘have speedy and cheap transporta- 
tion of freight and passengers to. Eastern Oregon, Wash- 
ington and the Territory of Idaho, as well as give ready 
and cheap outlet of the products of the country to the 
seaboard; and, 

Wuersas, The Portland, Dalles and Salt Lake Railroad 
will be a great national highway, bringing into close con- 
nection Oregon and the whole Pacific northwest with the 
great arteries of commerce and immigration of the United — 
States and Europe, and by affording equal facilities with 
the Central Pacific of California, will make the Columbia - 
River the road [rival] of the Golden Gate; therefore, 


Be it enacted by the Legislative Assembly of the State a 
Oregon: 

SECTION 1. That the Portland, Dalles and Salt Lake - 
Railroad, within the State of Oregon, be and is hereby 
declared a military road, and shall, without fee or reward 
- except as hereinafter mentioned, for the period of twenty . 
years from the date of the approval of this Act, transport 
the arms, troops and supplies and munitions of war of 
every kind of the State of Oregon, and shall transmit all 
dispatches upon its telegraph line proper and necessary for 
the Stute of Oregon; and in all services usual for railroads 
to perform in matters pertaining to war, insurrection or 
Invasion, be subject to the orders of the Governor and 
Commander-in-Chief of the military and naval forces of 
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the State. And the said services to be rendered by such 
railroad and telegraph for the State of Oregon, shall inhere 
in and become a part of the corporate existence of the said 


Portland, Dalles and Salt Lake Railroad, and all its- 


branches within the State of Oregon, and shall bind its 
road, road-bed, rolling stock and equipments, and telegraph 
line; and such services shall be performed by the said 
corporation, its successors and assigns, whether such trans- 
fer or succession be made by voluntary act of said corpora- 


tion, by Act of the Legislature of the State of Oregon, by’ 


sale under process of any court of competent jurisdiction, 
or by any other form of legal adjudication whatever, sub- 
ject only tothe military and postal sevice of the United 
States as may be provided by law. . 


Sec. 2. That the said Portland, Dalles and Salt Lake 
Railroad, and branches within the State shall be con- 
structed in a substantial and workmanlike manner, with 
ali the necessary draws, culverts, bridges, viaducts, cross- 
ings, turnouts, stations and watering places, and all other 
appurtenances, including rolling stock, equal in all respects 
to failroads of the first class when prepared for business; 
Provided, That said road may be constructed upon the 
narrow, or the standard gauge, as the said Company may 
determine to be expedient. 


Sec. 3. That Section 4 of an Act entitled “An Act 
contracting for the construcrion of certain sections of the 
Portland, Dalles and Salt Lake Railroad,’ approved 
October 15, 1872, be and the same is hereby amended so 
as to read as follows: 


“Sec. 4. That each and every grant, privilege and 
right herein made and provided for, are made 
and given to, and accepted by said Company, upon 


rw 
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and subject to the following conditions: That said 
Company shall complete the Cascade portage link- 
of their said Railroad se as to make connection with 
boats plying on the Columbia River above and below the 
Cascades, within eighteen months from the first day of 
November, 1874, and shall in like manner complete their 
portage link of railroad at the Dalles, so as to give con- 
nection with boats plying above the Dalles and those ply- 
ing below the Dalles, within the period of twenty-four 
months trom the said first day of November, 1874, unless 
the said work shall be restrained by injunction or other ` 
due process of law, then in that case within a like period 
from the removal of such restraint; and shall complete 
said road from the Columbia River to Baker City in the 
State of Oregon, within three years from the approval of 
this Act, including its branch to Walla Walla Valley, and 
within three years thereafter, complete their said road 
from Portland to the Dalles, and as early as practicable 
make full and complete connection by their said railroad 
between Portland and Baker City, and with all diligence 
‘prosecute to completion the entire line from Portland. — 
Oregon, to the trunk line of the Union and Central Pacific 
Roads. 


Sec. 4. That, onthe completion ofthe said portage links 
-of said railroad at the Cascades and Dalles, the cost of 
transportation on the Columbia river, between Portland, 
Oregon, and Wallula, in Washington Territory, or Lewis- 
ton, Idaho Territory, as the case may be, either by the 
said Company’s own boats, or any other boats, using the 
said portages for transportation, shall never @xceed fifty 
per cent. of the rate charged upon the said river on the 
second day of September, 1872; and any corporation, com - 
pany, individual, or individuals, other than the said Rail- 
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road Company, before being permitted transportation by 


the said railroad, to make connection with boats in charge 
of, or owned by them, shall execute and file with the Sec- 
retary of State a bond with security, tothe approval of the 
said Secretary, conditioned for the faithfn! observance of 
the foregoing limitation upon the cost of transportation. 
Src. 5. The said Portland, Dalles and Salt Lake Rail- 
road Company shall, within sixty days from the date of 
approval of this Act, file amended articles ot incorpora- 
tion, providing for the location and construction ofa branch 
road from [some] suitable point on their trunk line at or as 
near Baker City as practicable, thence through or as near 
Canyon City as practicable, and, by way of some suitable 
pass in the Cascade Mountains, by the headwaters of the 
Santiam, to an intersection with the Oregon and California 
Railroad not furthér north than Salem, in Marion county, 
and not farther south than Harrisburg, in Linn county; 
and shall survey and locate said branch within twelve 
months from the date of the approval of this Act; aud 
shall also apply to the next session of Congress for the 
right of way, lands for depots, side tracks, stations and 


watering places, with the right to take timber and mate- — 


rial for the construction of said branch road, and for such > 


other aid, in behalf of the construction of said branch 
road, as may by the said Company be deemed expedient, 
not, however, jeopardizing the bill in aid of the construc- 
-tion of the main line; and shall use all reasonable dili- 
gence in securing the construction of such branch road, 
not impeding the construction of the trunk line; Provided, 
That such branch road may be constructed upon the 
narrow or standard gauge. =o 


Src. 6. The Portland, Dalles and Salt Lake Railroad 
Company shall not be guilty of extortion, excessive 
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charges or unjust diseriminations in favor of or against 
any person or corporation, in its charges for transportation 
of persons or property, over the said railroad, or any oft its 
branches within the State, nor for dispatches over its tele- 
graph line, nor in favor of or against any placé or town, 
on the line of said railroad within the State, nor make 
any arrangement, contract or understanding with any cor- 
poration, individual, or individuals, owning or controlling 
competing lines of transportation, intended or having the | 
effect of enhancing the price of transportation. Any 
officer or employe, or servant, of said Company, who shall - 
knowingly and willfully be guilty of violating the provis- 
ions of this Section shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, in any court of com- 
petent jurisdiction, shall be punished by fine not exceeding 
five- hundred dollars, or imprisonment not exceeding six 
months; and when, in the opinion of the Legislature, it is 
deemed necessary, it may fix the rates of charges for 
transportation, not below a reasonable compensation. 

Sec. 7. That the said construction bonds, authorized_to 
be issued by Section 3 of said Act of October 15, 1872, 
shall be made payable in United States gold coin, in the 
City of New York, at a specified date, not more than 
twenty years from the date thereof, with interest not 
exceeding seven per centum per annum, with coupons 
attached for the half-yearly interest, payable on the first 
days of January and July of ‘each year, in the said City 
of New York. : 


Suc. 8. That the services and duties herein agreed by 
‘the said Portland, Dalles and Salt Lake Railroad Com- 
pany, to be performed for the State of Oregon, are in 
liquidation and full satisfaction of all State taxes and 
a ca to be made for the period of twenty 
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years from the date of the approval of this Act, upon the 
said Portland, Dalles and Salt Lake Railroad and branches, 
road-bed, rolling-stock and equipments and appurtenances 
and property in connection with and useful and proper in 
the construction and operation of their said road and 
' branches as herein provided for; Provided, that it shall be 
lawful for any or all of the counties and ‘municipalities 
through which the said road may be-located by their 
respective County Courts or municipal authorities, as the 
case may be, for a consideration which by them may be 
deemed snflicient, at any time to contract with the said 
Railroad Company for the liquidation and satisfaction of 
all taxes levied or liable to be Jevied tor county or munici- 
pal purposes upon the property of the said Company, 
‘described in this Section for the period of twenty years 
from the date of this Act. 

Sec. 9. That Sections 13 and 15 of an Act entitled “An 
Act contracting for the construction of certain sections of 
the Portland, Dalles and Salt Lake Railroad, approved the 
15th day of October, 1872,’’ be and the .same are hereby 
repealed. 

Sec. 10. That the State of Oregon, by its Legislature, . 
having due regard to the rights of said Company, may at 
any time add to, alter or amend this Act. 

Sec. 11. That the acceptance of the terms and condi- 
tions of this Act by the said Portland, Dalles and Salt 
Lake Railroad Company shall be signified in writing 
under its corporate seal, duly executed, pursuant to a reso- 
lution of its Board of Directors first had and obtained, 
which acceptance shall be made within sixty days after the 
approval of this Act, and filed with the Secretary of the 
State of Oregon. 

Sec. 12. As early action in virtue of the provisions of 
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this Act is important, this Act shall take effect and be in 
force from and after its approval by the Governor. 


Approved October 20, 1874. 


AN ACT to Provide for the Payment of the Claims Arising out of the 
- Modoc War. 


‘Wuereas, In the Fall of 1872, by reason of hostilities 
inaugurated by the Modoc Indians, war did exist; and, 
WuereEas, To suppress the same, and to protect the 
settlers trom further depredations on their lives and prop- 
erty, the Governor of the State of Oregon, by virtue of the 
authority vested in him as such Governor, did, on the 30th 
day of November, 1872, issue his- proclamation for the 
enlistment of men and troops to serve in said war; and 
Wuerzas, No. provision has been made by law for the 
payment of said services thus rendered and the claims 
arising out of said war; and : 
Wuerxas, The Board of Military Auditors, consisting 
of the Governor, Secretary of State and Adjutant Gen- 
eral, did audit said claims to the amount of $131,000, and 
the same now being on file in the Executive Office; and 
_ Wuerzas, Through the action of the said Governor in - 
the premises the faith of the State of Oregon is pledged 
for the payment of said services and claims; therefore, 


Be it enacted by the Legislative Assembly of the State of 
Oregon: ao Ss . 

Section 1. For the purpose of carrying into effect the 
provisions of this Act the bonds of this State shall be 
issued to the several claimants for the amount due to each, 
respectively, payable at the option of the State, on or be- 
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fore the first day of January, 1880, with interest thereon 
at the rate of seven per cent. per annum, payable semi- 
arinually, on the first days of January and July ot each 
year after the issuance of such bonds. 

Szc 2. It shall be the duty of the Secretary of State, , 
without unnecessary delay, to procure the printing of the 
necessary blank bonds, with interest coupons attached, for 
the purposes of this Act, and ‘deliver the same to the 
State Treasurer, to be executed and delivered to the 
claimants seyerally entitled to the same as hereinafter 
provided. The expense of preparing such bonds shall be 
paid out of the General Fund of the State on the warrants 
of the Secretary. 

Sec. 3. It shall be the duty of the Secretary of State 
to audit and allow the claims of persons entitled to com- 
pensation under the provisions of this Act, upon the 
schedule of allowances heretofore made by said Board of 
Military Auditors, unless for good and sufficient reasons 
he may require further proof in support of such claims, or 
any of them, and to issue his warrants for the amounts 
found due respectively, upon the State Treasurer, payable 
in the bonds of the State as provided in this Act. = ` 

Src. 4. Upon the surrender to the State Treasurer of 
the warrants provided for in Section 3 of this Act, it shall 
be the duty of the Treasurer to cause to be issued and | 
delivered to the parties respectively entitled thereto a 
bond or bonds of this State for the amounts due; which 
bond or bonds shall be signed by the Governor, and coun- 
tersigned -by the Secretary, and indorsed by the State 
Treasurer, and shall have the seal of the State affixed 
thereto. 

Sec. 5. Said bonds shall each have eleven (11) coupons 
appended thereto for the payment of the interest as the 
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same shall fall due under the provisions of this Act; and ` 


such coupons shall be executed and indorsed in the same 
manner as such bonds, omitting the seal of the State as 
provided in Section 4, and the amount of interest due 
thereon shall be paid by the State Treasurer on the sur- 
render of the coupons on which the same is due. 

Sec. 6. The bonds provided for by this Act shall be 


payable to the order of the holders thereof, and together l 


with the interest thereon shall be payable in gold or silver 
coin of the United States. 


Sec. 7. Be it further enacted, That to grovide for the — 


maintenance of the credit of the State by the prompt 
payment of the interest upon the bonds herein provided 
for, there shall be and hereby is appropriated the sum of 
ten thousand dollars for each year, so long as the principal 
of said bonds shall remain unpaid by the State, or so much 
thereof as may be necessary for the prompt payment of 
the interest on said bonds as the same may become due. 
Sec. 8. It shall be the duty of the Treasurer of this 
State to make arrangements for the payment of the interest 
of said bonds when the same falls due, and in the event 
of the insufficiency of the General Fund, the said Treasurer 


is authorized and required tc make such contracts and | 


arrangements as may be necessary for the payment of said 
interest and the protection of the credit of the State. 


Sec. 9. Inasmuch as the claims for the payment of 
which provision is made by this Act are due, and the faith 
of this State is pledged to the prompt assumption and 
final payment of expenses necessarily-ineurred in the pro- 
tection of its defenceless citizens, therefore this Act-shall 
take effect and be in-force from and after its approval by 
the Governor. 


Approved October 22, 1874. 
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AN ACT authorizing the Governor to Contract for the Keeping of the 
’ Insane and Idiotic. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: | . 

Suction 1. That the Governor of this State be and he 
is authorized and directed to contract with Dr. J. C. Haw- 
thorne for the keeping of the insane and idiotic for four 
years from the first day of December next, at not more than 
five dollars and a half, in gold coin, per week for each 
patient, said insane and idiotic to be kept at the place 
where they are now kept under the existing contract with 
said Hawthorne. 

Sec. 2, The Governor shall require said Hawthorne 
to give a bond to the State in sufficient amounts and with 
sufficient sureties, to be approved by the Governor, con- 
ditioned for the faithful compliance by said Hawthorne 
with the terms of said contract. | 

Sec. 8. Inasmuch as the present contract for the keep-. 
ing of the insane and idiotic will expire on the first day of 
December next, and before the expiration of ninety days 
from the adjournment of the present session of the Legis- 
lative Assembly, this Act shall take effect upon its ap- 
proval by the Governor. 


Approved October 23, 1874. 


AN ACT to create the County of Lake and Fix the Salaries of County 
Judge and Treasurer. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 
Section 1. That all that portion of the State of Ore- 
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gon embraced within the following - boundary lines bes 
and the same is hereby, created and organized into a sep- 


arate county by the name of Lake, to wit: Beginning . 


on the forty-second parallel of north latitude ata point 
where said parallel is intersected by the east boundary of 
Township No. 23, east of the Willamette Meridian; 
thence due north on said Township line to the south 
boundary line of Township No. 22, south of the Oregon 
base line; thence due west on said Township line to the 
east boundary line of Lane county; thence southerly 
along said boundary line and the east boundary line of 
Douglas county to the southeast corner of said Douglas 
county; thence to, and south, on the east boundary of 
Township No.4, east of the Willamette Meridian to said 
forty-second parallel of North Latitude; thence due east 
along said parallel to the place of beginning. 


Sec. 2. The territory embraced within said boundary 
lines shall compose a county for all civil and military 
purposes, and shall be subject to the same laws and re- 
strictions and be entitled to’ elect the same officers_as 
other counties of this State. Provided, That it shall be 
the duty of the Governor, as soon as convenient after this 
Act shall become a law, to appoint for Lake county, and 
from among her resident citizens, the several county 
officers allowed by law to other counties of this State, 
which said officers, atter duly qualifying, according to law, 
shall be entitled to hold their respective offices until their 
successors are duly elected, at the general election of 1876, 
and have duly qualified as required by-law. 


Szoc. 8. The temporary county seat of Lake county 
shall [be] located at Linkville, in said county, until a per- 


manent location is adopted. At the next general election | 


the question shall be submitted to the legal voters of said 
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county and the place, if any, which shall receive a major- 
ity of all the votes cast, at said election, shall be the per- 
manent county seat of said county, but if no place shall 
receive a majority of all the votes cast, the question shall 
be again submitted to the Jegal voters of said county, be- 
tween the two points having the highest number of votes 
at said election, at the next general election, and the place 


- receiving the highest number of votes, at such election, 


snall be the permanent county seat of said county. 


' Src. 4. The legal electors of Lake county shall be en- 
titled to elect, at the genera! election of 1876, and there- 
after, until otherwise provided by law, one member of the 
House of Representatives, while the county of Jackson 
shall be entitled to elect but two, and said county shall 
for Senatorial purposes, be annexed to the 1oth Senatorial 
District. 


Sec. 5. The County Clerk of Jackson county shall send 
to the County Clerk of Lake county, within thirty days 
after this Act becomes a law, a certified transcript of all 
delinquent taxes from the assessment roll of 1874 that 
were assessed within the limits of Lake county, and also'a | 
certified transcript of the assessment of persons and prop- 
erty within the iimits of Lake county for 1874, and the 
said taxes shall be payable to the proper officers of Lake 
county. The County Treasurer of Lake county shall, out 
of the first money collected for taxes, pay over to the 
Treasurer of Jackson county the full amount of State tax 
on the assessment roll of 1874 due from citizens of Lake 
county; the said Clerk of Jackson county shall also make 
out and send to the Clerk of Lake county, within the 
time above limited, a transcript of all cases pending in 
the County:and Circuit Courts of Jackson county between 


ao mr Pe 


Da Toe 18 a anew ere SMe MYM ae 1 Pe REG pe EBT TUE ce 
as - aga 4 2 x N =» xX Cia s g a -~ 
a à A x 
êr _ 
j i 3s 
ee ° sis 


GENERAL LAWS. - 4f 


Enid 


parties residing in Lake county, and transfer'all original - 
papers in said cases to be tried in Lake county. 

Sec. 6. The said County of Lake is hereby attached 
tothe First Judicial District, for judicial purposes, and 
the term of the Circuit Court of said District shall be 
held annually, at the county seat of said Lake county, on 
the fourth Monday of June and November, in each year 
until otherwise provided by law. 

Src. 7. The County Court of Lake county shall-be 
held at the county seat of said county on the first Monday 
of every alternate month, beginning on the first Monday 
of the month next after the appointment by the Governor 
of county officers, as provided for in this Act. 

Dec. 8. Until otherwise provided for, the County 
J udge of Lake county shall receive an annual a of 
three hundred dollars. 


Sec. 9. The County Treasurer of Take county shall 
receive an annual salary of one hundred dollars. 


Approved October 24, 1874. 


AN ACT to amend an Act and supplementary to an Act entitled “An Act 
to Provide for the Construction of a State Capitol Buildin g,” approved 
October 10, 1872. 


Be it enacted by the Legislative Assembly of the ee of 
Oregon: 

Section 1. That Section 4,of an-Act entitled “An Act 
to provide for the construction of a State Capitol Build- 


ing,” approved -October 10, 1872, be amended so as to. 
read as follows: 


Sec 4. ze said Commissioners are hereby authorized 
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and required immediately after qualifying, as hereinbefore 
provided, and organized as a Board, by the election of one 
of their number as President. That said President shall 
have charge ot the plans and specifications of the State Cap- 
itol Building, now being erected, and shall take charge of 
and have supervision of the construction of said State Cap- 
itol Building, and shall execute and carry into effect the 
orders and decisions of the Board, when acting under the 
provisions of this Act or the Act to which this is an 
amendment and supplementary, and shall report.the same 
at the first regular meeting of the Board thereafter, and 


_ they shall have full authority to purchase all material and 


make, or authorize their President to make, all contracts 
that may seem necessary and required for the construction 
of said State House. 

Provided, That no written contract shall be made or 
entered into for the purchase of material, or for mechanical 
labor to be performed thereon without due notice thereof 
being given, by publication, in two or more newspapers 
having general circulation in the State, at least four weeks 
prior to the letting of said contract. Said notice shall 
state definitely the quantity and quality of material re- 
quired, the character of the work to be performed and the 
term of payment; And provided further, That the approval 
of the majority of the Board shall be nad before any con- 
tract is awarded, or which the President has been directed 
by the Board to award, which approval shall be endorsed 
on the contract, when executed, and entered in the records 
of the proceedings of the Board. 

Suc. 2. That Section 5 be amended so as to read as 
follows: oo 

Sec. 5. The regular meetings of the Board shall. be 
held every three months at such time and place at the 
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Capitol as they may select, and the Board shall not con- 
tinue in session more than ten days at any one time; Pro- 
vided, That the Pr esident of the Board shall have authority 
to call a special meeting of the Board as often as ance in 


every month, if the emergency of the work shall demand. 


it, but no special meeting shall continue more than five 
- days. A majority of the Board shall constitute a quorum 
for the transaction of any business. They may adopt such 
rules and regulations for their government not inconsistent 
with the provisions of this Act, as may be -deemed neces- 
sary. A full and complete record of all their official actions 
shall be kept, which record, together with all bids for the 
furnishing of materials or for the performance of any 
mechanical labor, which may have been submitted for 
their consideration, and all contracts awarded thereon or 
otherwise entered into, shall be subject to the inspection 
of the Governor and Secretary of State at all times. - All 
accounts for the purchase of materials and services ren-. 
dered, shall be audited by the Board of Commissioners. 
Said accounts shall be rendered in duplicate and shall 
specify minutely the articles iurnished or labor performed 
with the price paid therefor, and shall be certified to by 
the President of the Board, one copy to be retained and 
filed with the records of the Commissioners, and the other 
filed with the Secretary of State, who, upon presentation, 
shall draw his warrant upon the Treasurer for the amount; 


Provided, That nothing in this Section shall be construed 


as to prevent said Board of Commissioners or the Presi- 
dent thereof from making payment_to employes, upon 
proper pay rolls showing the name of employe, time of 
service, character of employment, rate per diem and 
amount paid, with their receipt thereto, which shall be 
certified to in the same manner as is provided for other 
accounts. 
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Szoc. 8. That Section 9 be amended so as to read as 
follows: 

Sec. 9. That for the purpose of carrying into effect 
the provisions of this Act, and preparing the Capitol 
Building tor occupancy. at the earliest time practicable, 
there shall be and is hereby appropriated, (in addition to 
the $100,000 heretofore appropriated and expended upon 
said Capitol Building), one mill of all the taxable property 
of the State, which shall be set apart by the Treasurer of 
State, out of the Soldiers’ Bounty Fund, to constitute a 
separate fund to be designated the State House Building 
Fund, and all liabilities contracted by virtue of this Act 
shall be paid therefrom, and the same shall be drawn 
from the Treasury only upon the warrant of the Secretary 
in favor of the persun to whom the same is payable; 
Provided, That nothing in this Act shall beso construed - 
to levy or authorize the levy of any tax in addition to that 
levied under the laws of this State heretofore enforced. 


Bec. 4. And be it further enacted, That, for the purpose 
of providing funds for immediate use, the State Treasurer 
is hereby authorized and required to transfer from the 
Soldiers’ Bounty Fund, to the State House Building Fund, 
the funds arising from the one mill tax of said Soldiers’ 
Bounty Fund. 


Suc. 5. And be it further enacted, That the Board of 
State Housé Commissioners are hereby authorized and 
instructed to proceed immediately with the construction 
of the State House, carrying up the walls of the same to 
completion as far as relates to brick, stone, iron or wood 
work, and procure the roofing of the building, leaving off 
the ornamental work of the roof and principal dome of 
the building, and to finish such part, or parts, of the north 
wing of said building as comprised in the following rooms 
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to wit: Two-Executive rooms, two Secretary of State’s 
rooms and vault, one Treasurer’s room and vault, the 
Senate Chamber, the Supreme Court rooms and consulta- 
tion room, State Library room, School Land Commission- 
ers’ room, three Committee rooms, two wash-rooms and 
two water-closets, and complete the same ready for occu- 
pancy on or before the first day of September, 1876. 


Sec. 6. And be u further enacted, That the said Com- 
missioners, after qualifying under the provisions. of this 
Act-or the Act to which this is an amendment and supple- 
mentary, shall file with the Secretary of State approved 
bonds in the sum of fifty thousand dollars, conditioned 
that they shall faithfully carry out the provisions of this 
Act and finish the State House Building as provided: tor 
in Section 
sioners shall let the whole of said work by contract to the 


lowest responsible bidder or bidders to be completed as l 


provided for in Section 5 of this Act, requiring said con- 
tractors or bidders to give good and sufficient bonds in the 
full amount of the contract; said bonds to be approved by 
the Governor; Provided further, That such contract and 
the expenses incurred in the prosecution of the work 
shall not exceed the appropriation herein provided; 


And ut is further provided, That said above mentioned 
contract shall be let oniy after the same has been fully 
advertised for thirty days in two daily papers of general 
circulation in thé City of Portland of this State, and two 
papers of general circulation in the City of Salem and in 
the official papers of the State, and all-bids which may be 
made under and by virtue of said advertisement shall be 
opened in the presence of the Governor and the Secretary 
of State, by the Board of State Capitol Building Commis- 
sioners on the day and hour mentioned in said advertise- 
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ments, and all bidders shall be allowed to be present at , 
the opening of said bids, and the contract shall be awarded 

to the lowest responsible bidder, and no bid shall be 
accepted after the opening of said bids under said adver- 
tisement; but no bid shall be entertained unless the same 
be accompanied by an undertaking with two or more 
sufficient sureties of not less than five per centum of the 
amount of said bid, that if the contract be awarded to the 
said bidder he will enter into bonds for the faithful per- 
formance of said contract. 


Sec. 7. And be it further enacted, That the President 
of the Board of State Capitol Building Commissioners 
shall be allowed the sum of five dollars per day for each 
and every day necessarily employed as Superintendent of 
the Capitol Building; Provided, That nothing in this Act 
shall be so construed as to allow double per diem while 
acting with the Board of State Capitol Commissioners 
and the Board shall have authority to employ one compe- 
tent clerk, or book-keeper, when deemed necessary, at 
a salary not exceeding the sum of sixty dollars per month, 
for actual time employed, to be paid as provided for in the 
payment of other employes. 


Sec. 8. Inasmuch as the public interest demands the 
speedy completion of such portions of the State House 
herein provided for, so as to save paying large rents and 
to provide suitable apartments for the meeting of the 
Legislature, this Act shall be in force from and after its 
approval by the Governor. 


Approved October 24, 1874. 
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AN ACT to Provide for the Appointment of a Clerk of the Supreme 
Court and Provide for his Compensation. - 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


Section 1. The Supreme Court in term time, or a — 
majority of the Judges thereof in vacation, shall appointa 
Clerk of the Court who shall hold his office during the 
. pleasure of such Court. 

Sesc. 2. The per diem due said Clerk from the State as - 
provided by law, shall be ascertained by the Court, and 
directed to be paid by an order of the Court; and it shall 
be the duty of the Secretary of State, on the presentation , 
to him of a certified copy of such order, to draw his 
warrant on the State Treasurer in favor of such Clerk for 
the amount so directed to be paid, and he shall be allowed 
to charge and receive the same fees as are now allowed 
the Clerk of the Supreme Court. 

Sec. 8. The Clerk of the Supreme Court is prohibited 
during his continuance in office from acting, or having a 
partner who acts as, an attorney in said Court. = 

Sec. 4. That Sections 1, 3, 4 and 5 of Chapter LV of 
the Miscellaneous Laws of Oregon, approved October 26, 
1870, and all other Acts inconsistent with this Act be and. 
the same are hereby repealed. | 


Sec. 5. Inasmuch as the present law E the State 
ina needless expenditure of money, this Act shall take 
effect and. be in force from and after its eREre by the 
Governor. ` 


Approved October 24, 1874. 
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AN ACT to Provide for the Ordinary Expenses of the State Government, 
and other General and Specific Appropriations. 
Be it enacted by the Legislative Assembly of the State of 
Oregon: 
Section 1. That the following sims be and the same 
are hereby specifically appropriated for the several objects 


= hereinafter mentioned, for two years, commencing from - 


the second Monday of September, one thousand eight 
hundred and seventy-four, to be paid out of any money in 
the Treasury not otherwise appropriated. 

Src. 2. Incidental Fund ($24,000) as follows: 

For rents, stationery, light, fuel, postage, newspapers 
and other incidental expenses of the Legislative, Executive 
and Administrative Departments, Supreme Court, State 
Library, ete., twenty-four thousand dollars and interest, or 
so much thereof as may be necessary. 

Sec. 8. Executive Fund ($15,000): 

For salary of executive oflicers, fifteen thousand dollars ` 
and interest. 

Sec. 4. Judicial Hund ($35,000) as follows: 

For salary of Justices of the Supreme Court and District 
Attorneys, thirty-five thousand dollars and interest. 


Src. 5. General Fund ($35,338 50) as follows: 
Deficiency in excess of former appropriation, $338 50 
and interest, for the mute school. 


For support of Oregon Orphans’ Aid Society ($3, 000) 
three thousand dollars. 

For salary of Pilot Commissioners, Health Officers, State 
Geologist, Superintendent of Public Instruction, ‘tug sub- 
sidy, percéntage of Treasurer, advertising of warrants, 
printing of bonds and stamps, ($32,000) thirty-two thou- 
sand dollars; in all, thirty-five thousand three hundred and 
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thirty-eight dollars and fifty cents and interest, or so much 
thereof as may be necessary. 

Suc. 6. General Fund ($85 50 currency): 

: For the payment of the National Bank Note Company 
claim, eighty-five dollars and fifty cents, currency, and in- 
terest from December 18, 1869. 

Sec. 7. Convict Fund ($10,000) as follows: 

For conveying -convicts to the State Penitentiary, ten 
thousand dollars and interest, or so much thereof as may 
be necessary. 

Sec. 8. Insane Fund $131, 000) as follows: 

For conveying insane patients to the Asylum, ten thou- 
sand dollars ($10,000). 

' For salary of Visiting Physician to the Asylum, one 
thousand dollars ($1,000). . 

For the keeping of the insane at the Asylum, one hun- 
dred and twenty thousand dollars ($120,000); in all, one 
hundred and thirty-one thousand dollars and interest, or so 
much thereof as may be necessary. | 

Sec. 9. Penitentiary Hund ($61,147 22) as follows: 

For deficiencies in excess of past appropriation, $11,- 
127 22. 

For keeping prisoners, salary of Inspector, officers, 
guards, etc. $50,000, or so much thereof as may be neces- 
sary, and no indebtedness shall be incurred by the Super- 
intendent of the Pénitentiary during the next two ‘years. 

Sec. 10. Agricultural College Fund (#20, 000) as fol- 
lows: 

For tuition, ten thousand dollars and inter est. 

Sec. 11. Fugitive Fund ($5,000) as follows: 

For expenses of arresting fugitives from Justice, five 
thousand dollars and interest, or so much thereof as may 
be necessary. 
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Src. 12. Indigent Fund ($5,000) as follows: 

For the suppoit of indigent poor in the several counties, 
five thousand dollars and interest, or so much thereof as 
may be necessary. | 

Sec. 18. Common School Fund ($4,000) as follows: 
__For clerical aid, maps and other expenses incidental to | 


~ Common School lands, four thousand dollars, or so much 


thereof as may be necessary. 


Suo. 14. University Fund ($250), as follows: 
For like pui poses, as school lands, two hundred and fifty. 
doHars, or so much thereof as may be necessary. 


Szoc. 15. State Land Fund ($3,000), as follows: 
For like purposes, as school lands, three thousand dol-. 
lars, or so much thereof as may be necessary. 


~ ec. 16. Printing Fund ($49,125 28), as follows: 

For public printing and binding, thirty thousand dollars 
($80,000); for printing three thousand volumes of the gen- 
eral laws, as compiled by the Code Commissioners, and 
examined and certified to by the Expert, fifteen thousand 
six hundred and seventy-five and twenty-eight one-hun-- 
dredths dollars ($15,675 28); for binding the same, as per 
contract, thirty-four hundred and fifty dollars ($3,450); 


- making the total amount of forty-nine thousand one hun- 


dred and twenty-five and twenty-eight one-hundredths 
dollars and interest, or so much thereof as may be neces- 


sary. 
Szo. 17. For payment of balance due C. A. Reed, as 
Adjutant General, sixty-six and sixty-six one-hundredths 
dollars. 
Sec. 18. For making additions.to the State Library, 
supplying new text-books, missing volumes of reports, etc., 
to: be expended under the direction of the Chief Justice 
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of the Supreme Court, seven hundred and fifty dollars 
annualiy, during the next two years. 


Sec. 19. No money shall be paid out under this Act, 
except upon warrants drawn by the Secretary of‘ State 
upon the State Treasurer; and all warrants drawn by the. 
Secretary of State upon the Treasurer shall be paid by © 
said Treasurer in the order in which they have been pre- 
sented, indorsed, “Presented and not paid for want ot 
funds,” whether the same have been issued before or after 
the passage of this Act. 

Sec. 20. Owing to the necessity of maintaining the 
- public credit, this Act shall take effect and be in force 
from and after its approval by the Governor. - 


Approved October 24, 1874. í 


AN ACT to Provide for the Construction of the Willamette Valley and 
Coast Railroad. 


Wuereas, A corporation known as the Willamette 
Valley and Coast Railroad Company was duly incorporated 
on the 2d day of July, 1874, and articles of incorporation 
filed in the office of the Secretary of State, in conformity 
to law providing for the construction of a railroad line 
from Corvallis, in Benton county, Oregon, to tide water on 
Yaquina Bay in said county; and 7 

Wuerzas, The construction of said railroad ‘is of the 
utmost importance to the people of the Willamette Valley, - 
and will furnish them with a more direct and immediate 
access to the ocean; therefore 
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Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That there be and is hereby granted to 
the Willamette Valley and Coast Railroad Company, or 
its assigns, all the tide and marsh lands situated in said 
County of Benton, and also the right to take from the 
lands of the State adjacent to the line of said road, timber, 
stone, water and other material necessary to the construc- 
tion of said road; Provided, That the said Company shall, 
within thirty days after the passage of this Act, file with 


the Secretary ot State their acceptance of said grant and 


of all the terms of each and every part of this Act, and of 
all the conditions herein contained to be performed by 
said Company, and that upon the filing of said acceptance 
aforesaid the Company shall have and become invested 
with and in absolute title to said land aforesaid, as after- 
wards to be set apart and designated, and shall, in consid- 
eration therefor be bound by all the provisions of this Act 
hereinafter contained and set out. 


Seo. 2. And be it further enacted, That said Company 
shall have the right to commence the construction of said 
Railway at such points as they may deem proper, and that 
when the President of said Company shall notify the 
Governor of the State of Oregon, and the Trustee for the 
bondholders herein named, under oath, that ten miles of 
said Railroad have been completed, then the Governor of 
the State and said Trustee shall each appoint a commission 
to examine the same, and if said Commissioners shall report 
that ten miles of said road have been completed in a good 
` substantial manner, and are furnished with the rolling 
stock arid equipment of a first-class narrow-gauge railroad, 
then the Governor of the State shall cause the lands herein 
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granted to be surveyed, designated and set apart for the 
benefit of said Company. 


Sec. 3. And be it further enacted, That upon the con- 
struction and approval ot the first ten miles of said road, 
said Willamette Valley and Coast Railroad Company is 
hereby authorized to mortgage to the Secretary ot State 
in trust for the use and benefit of any persons or corpora- 
tions, home or foreign—in this Act called “the bond- 
holders ’’— who shall loan moneys to the said Willamette 
Valley and Coast Railroad Company on the security of its 
roadway and real and personal estate of whatever descrip- 
tion, by first mortgage bonds, said ten miles of completed 
road and all the fixtures, rolling stock and all other 
property belonging thereto; said mortgage to attach to 
each ten miles thereafter, whenever and as often as it shall 
be built, equipped and approved as herein provided, and 
shall be deemed to be a sufficient lien, to all intents and 
purposes,- upon the road-bed, rolling-stock ana all gifts, 
donations and subsidies of real estate and personal property 
made to the credit of the Company in the name of [the] 
Secretary of State, as herein provided; or belonging or 
which may belong to the Company in any manner or way; 
said gifts and subsidies subject'to be disposed of according 
to the conditions of this Act. Said mortgage shall be 
made to the Secretary of State in trust for the use and 
benefit of the bondholders, as herein provided, and duly 
recorded and shall be filed in the office of the Secretary 
of State, and shall be deemed and taken to be a good and 
effectual conveyance of the property and rights of the 
Company as therein expressed, to aid in favor of the bond- 
holders in security for the moneys which may have been 
or be advanced by them, anything in the laws of the State 
to the contrary notwithstanding. 
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SEC. 4. And be it further enacted, That it shall not be 
lawful for said Railroad Company to mortgage said Rail- 
road in greater or lesser portions than ten miles at any one 
time, nor shall it be lawful for said Company to issue any 
portion ot its first mortgage bonds to the Secretary of 
State, on behalf of the bondholders, or to the bondholders 
themselves, or their Trustee or legal representative, or 
any other person or persons, until said Railroad Company 
shall have first completed and fully constructed, and _ 
equipped each and every ten miles of said Railroad in the 
manner mentioned in Section second. 


Sec. 5. And be it further enacted, That said Railroad 
Company shall be entitled, and are hereby authorized, to 
issue either to a Trustee, to be named for the bondholders, 
or to the Secretary of State, for, and on their behalf, first 
mortgage bonds for each and every ten miles of said 
Railroad it shall have so completed, constructed and 
equipped, but that only to the extent of and no more than 
three-fourths of the actual cost price thereof, as shall be 
ascertained by the two Commissioners named in Section 
second, after they and each of them shall have personally 
examined the same and shall have filed with the Secretary 
of State a joint report of their inspection, certifying to the 
completion, cost of construction and equipment of each of 
said ten miles. 


Suc. 6. And be it further enacted, That for the pur- 
pose of preventing fraud or misappropriation of said bonds, 
or the proceeds derived from the same, and to prevent the 
issuing of said bonds by the Company to a greater extent 
or for other purposes than those herein mentioned, no first 
mortgage bonds, issued by said Company shall be legal 
or valid securities, unless they and each of them are 
countersigned jointly by the Trustee, or other legal repre- 


na oe 
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sentative authorized by or for the bondholders,.and by the 
Secretary ot State. . 


_ Sec. T. And be it further enacted, That all gifts or 
grants of lands, whether from any State or from the - 
United States or any county, corporation or individuals or 

appropriation of moneys, or guarantees for the payment of 
interest upon the bonds of said Willamette Valley and 
Coast Railroad Company, hereafter to be given by the 
United States, or any State, corporation, company or indi- 
‘viduals, except lands given or granted for right of way or 
depot purposes, shall be made to the Secretary of the 
State of Oregon, as proper custodian of the same in trust 
only for the use and benetit of the bondholders, as security 
‘for the amount of moneys due by the company to them, 
and upon sales being made of the lands or other property, 
whether personal or real, all moneys received therefor shall 
be paid into the State Treasury to the credit of the bond- 
holders, to be: drawn therefrom only upon warrants duly 
drawn and signed by the Secretary of State or other le- . 
‘ gally authorized Trustee or other agent of the bondhold- 
ers, in favor of the bondholders in payment of interest on 
the Company’s bonds, the principal of said bonds, or as 
hereinafter provided; but said sales to be valid shall in all 
cases be made in writing, and be countersigned by the 
Secretary ot State on behalf of the bondholders, and shall 
also be countersigned by a Trustee or Agent in their be- 
half; likewise all moneys arising from transportation and” 
other business done for the State by the Company, shall — 
be and remain in the Treasury of the State to the credit 
of said bondholders. And all moneys arising from the 
transportation of mails, Government stores ‘and all other 
business done for the United States shall be paid into the 
Treasury of this State to the credit of the bondholders. 


“ 
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And the Secretary of the Company shall be and is hereby 
required to draw warrants on the Treasury of the United 
States in favor of the Secretary of State of this State, as 
Trustee for the hondholders, or as shall be otherwise re- 
quired by the bondholders, for all amounts as they become 
due and payable from the United States to the Company 
for transportation or other business done for the United 
_ States by the Company. And upon such moneys being 
drawn by the Secretary of State, they shall be by him at 
once deposited in the State Treasury to the credit of the 
bondholders, and shall be drawn therefrom only in the 
manner hereinbefore provided in case of moneys arising 
from the sale of lands donated to the Company. Said 
money shall remain in the Treasury of the State for the 
payment of the interest accruing upon the bonds; and if 
said reserve shall not be sufficient to meet the interest 
on such first mortgage bonds of the Company as .shall 
have been bona fide issued to the bondholders, then and in 
that case the Company shall pay into the Treasury, semi- 
annually, out of the gross earnings of the road, a sum suf 
ficient to meet the said interest as it falls due, at least ten 
days prior to the time of the payment of the same. 

Sec. 8. And be it further enacted, That, after five years 
from the final completion of said road, the said Company 
shall pay into the Treasury of the State, to the credit of 
the bondholders, on or before the first days of July and 
January, in each year, two per centnm of the gross re- 
ceipts trom the business of said road, other than transporta- 
tion for the State and the United States, as a sinking fund 
for the redemption of said mortgage bonds; which amount 
shall be immediately thereafter paid and transferred by 
the State Treasurer, to the Trustee or legal representative 
of the bondholders, shall be deemed to be, as between the 
Company and payments of like amounts of the said Com- 
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pany’s bonds, until said bonds are fally .paid; aud, at the. 


maturity of said bonds,.the principal thereot shall be a 
first lien upon the said roads, as described in the miort- 
gage. And if the Company shall fail for ninety .days, 


after notice from either the Secretary’ of State or other - 


Trustee or legal representative of the bondholders, to 
make any of the payments required by this Act, the said 
Secretary of State, or other Trustee for the bondholders, 
may order such part as he may deem expedient, not ex- 
ceeding one-third of the gross earnings of the road, to be 
paid into the Treasury at times appointed by him, uytilall 
arrearages are paid; and if, upon such order, such pay- 
ments shall not be made, the Secretary of State is hereby 
empowered and required, or such other Trustee is hereby 
empowered, to at once commence legal proceedings 
against said Company to compel such payment to be made, 
and the books of said Company shall, at all times, be open 
to the inspection of the Secretary of State, and of the 
Treasurer, ar a Commissioner appointed by them, or any 


bondholder or Trustee, or other legal representative of the 


bondholders. 


Sec. 9. And be it further enacted, That said Railroad 
Company shall make, to the Secretary of State, and the 
Trustee for the bondholders, a semi-annual report, wherein 
shall be set forth— A 


1. The names and residences of the Directors, and all 
other officers of the Company. . 


2. The names of all stockholders, and their places of 
residence, so far as the same can be ascertained. , 

8. A description of the line of road surveyed, of the 
line thereof fixed upon for the construction of the road, 
the lina thereof so completed and accepted, and the cost 
of such surveys and completed lines. 


AR 


58 GENERAL LAWS. 


4. The amount received from passengers during the 
preceding half year. 

5). -The amount received from freight for the same 
period. 

6. The gross receipts of the Company from all sources, 

7. A statement of the whole cost of the road, its fix- 
tures and rolling stock, and the number of its passenger 
and freight cars. 

8. A statement of the indebtedness of the Company, 
for the time being, setting forth the various kinds thereof. 

_9. *A‘*statement ot the cost of management, and all 
financial operations for the preceding half year. 

Which report shall be made out and sworn to, 1n tripli- 
cate, by the President and Secretary of the Company, 
and shall be preseuted at the annual meeting of the bond- 
holders, at the annual meeting of the stockholders, and to . 
the Secretary of State, and one shall be filed with the. 
Trustee, or other legal representative appointed by the 
bondholders, and ore copy thereof shall remain in the 
office of ‘the Secretary of the Company, and any one, or 
all such copies, shall be subject to the inspection of any 
bondholder, creditor or stockholder of [at] any time. 


Suc. 10. And be it further enacted, That all moneys 
remaining in the State Treasury, at any time, greater ‘in 
amount than the next half yearly installment of interest, 
shall be immediately paid into the hands of a person, per- 
sons, or incor poration, to be appointed by a majority in 
value of the bondholders at their annual meetings, to be 
applied in the redemption of the bonds of the Company, 
at such times and in such amounts asthe Railroad le 
and the bondholders may mutually agree upon. 


Suc. 11. And be it further enacted, That if the said 
Willamette Valley and Coast Railroad Company shall, 
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within ninety days after the approval of- this Act by the 
‘Governor, file in the office of the Secretary of State its 
agreement, duly executed under its corporate seal, obli- 
gating itself to carry al] the troops and munitions of war 
of this State, required to be conveyed on its road without 
eharge to the State for a period of twenty years from and 
after the approval of this Act, without other compensa- 
tion than the moneys arising from all the taxes assessed, 
levied or collected on the property of said Company, | 
then in consideration of said service done, or to be done, 
for said period of twenty years, said Company shall have 
and receive all the taxes levied, assessed or collected, or __ 
which might have been collected by this State upon all 

its property, real and personal, and said taxes are hereby 
appropriated therefor. 


Src. 12. And be it further enacted, That the Secretary of | 
State is hereby-empowered and directed to do and perform 
each and everything in this Act required, or permitted 
by him to be performed, in all manner as herein speci- 
fied; Provided, always, That whereas those provisions of. - 
this Act which empower or require the Secretary of State 
to act asthe Trustee for the bondholders, in certain re- 
_ spects, or which provide that certain of the moneys of the 
' Company to be realized from the sale of lands donated to | 
it, or from subsidies from the United States, or State or 
accruing to the credit of the bondholders in any other 
manner shall be placed in the State Treasury to the credit 
of the bondholders, to be drawn therefrom in manner as 
herein specified, are herein previded -for solely for the 
special protection, by the State, of the interest of the 
bondholders, and to uphold and guard the financial repu- 
tation of the State of Oregon in foreign countries. There- 
fore, notwithstanding the powers conferred upon the Sec- 
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retary of State by this Act, the bondholders, or those per- 
sons or corporations to whom the bonds are to be issued, 
may ahd are entitled to, at any time, either before such 
bonds are subscribed by them, and as a condition of their 
subscription thereto, or if so subscribed, then, or at any 
time thereafter, upon a majority in value of the votes, 
proxies, mandates and powers-ofattorney of bondholders, 
at their annual meeting in January, or at any special 
meeting before or after said annual meeting, so requiring 
it, to elect a person, persons or corporation in the place of 
the Secretary of State, if, as Trustee of the bondholders, 
he has already had conveyed to him any real or personal prop- 
erty—as in this Act provided—to hold in trust for them; 
and he shall, and is hereby required and empowered to 
assign, transfer and make over to whomsoever the Said 
majority of the bondholders shall, at said annual meeting, 
or at special meeting before mentioned, designate all mort- 
gages, as also all property of whatever kind held by him 
in trust for the bondholders, or in case no property has. 
been so conveyed to him, or the mortgage of the Com- 
pany, made to secure the first mortgage bonds of the 
Company shall not yet have been executed at the time of © 
the designation of some other person, persons or corporation 
to act as Trustee for the bondholders, as is [1n | this Act pro- 
vided to be done before such bonds are issued, then the Sec- 
retary of State shall have no power under this Act to act 
as Trustee for the bondholders; and whether some other 
person, persons, or corporation, are designated by the bond- 
holders, as in this Act is provided, to act instead of the 
Secretary of State as Trustee for the bondholders, before 
or after the Secretary of State shall have begun to act, 
such person, persons, or corporation, upon being so desig- 
nated as Trustee for the bondholders, and accepting such 


{ 
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trust, whether a resident of the State of Oregon or of any 
other State of the United States, or of any foreign country, 
shall have, in all time coming, the same powers and rights 
in all respects for, the protection and security of, the bond- 
holders, arid fur the enforcement of their rights as against 
the said Railroad Company as are herein conferred upon 


_ the Secretary of State; and, that the State Treasurer, 


immediately after the transfer being made as herein pro- 
vided for, from the Secretary of State to another Trustee, . 
to be designated by the bondholders, shall pay over and 
transfer to the person, persons, or corporation, to whom 
such transfer.is made, all moneys then being in the Treas- 
ury of the State to the cedit of the bondholders. — 


Sec. 18. And be it further enacted, That, for the fur- 
ther protection of the bondholders’ interests, they shall be. 
entitled, and are hereby empowered and directed, to. elect 
two out of seven Directors in said Railroad Company, of 
whom one shall always be Junior Vice President of the 
Company, and each of the Directors so elected shall have 
equally the same powers in voting and acting as any other 
Director of the Company elected by the stock-holders, and 
their salaries, and their remuneration, shall be payable out: 
of the same fund as those made to the other Directors ot 
the Company; said two Directors shall hold office for one 
year (but may be eligible to re-election), and shall be 
elected-aunually, by the bondholders, at the annual meet- 
ing specified in section 12, by a majority in value of the 
votes of the bondholders there present, and the mandates, 
process and power-of-attorney of the bondholders absent, but 
there represented by agents or proxies; Provided, That said 
Company shall pay to the Secretary of State, and State 
Treasurer, a reasonable compensation for all business trans- 
acted by each of them. 


i 
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Sro. 14. In accordance with this Act, for the purpose 
of sustaining the financial reputation of this State in for- 
eign countries, the State of Oregon is hereby pledged to 
cause the Secretary of State to faithfully execute and per- 
form the duties imposed upon him by this Act. 


Sec. 15. The words, “the bondholders,” shall be inter- 
preted to mean those persons or corporations, home or 
foreign, who, for the time being, hold or possess first mort- 
gage bonds issued by said Company, in the manner pro- 
vided in section 5 hereof; and the words, “the Company,”’ 
sball mean the Willamette Valley and Coast Railroad 
Company. 

Sec. 16. ‘That, in case the said Willamette Valley and 
Coast Railroad Company shall not fully complete and 
equip the said Railroad line from Corvallis, in Benton 
county, Oregon, to tide-water on the Yaquina Bay, in said 
county, within five years from the date of the approval of 
this Act by the Governor, then, in that case, this Act shall 
become void and of no effect whatever. 


Approved October 24, L874. 


AN ACT to amend an Act entitled ‘An Act to Provide for the Times and 
Places for holding the Supreme, Circuit and County Courts,” approved 
October 28, 1872. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That Section T of said Act be, and the 
same is hereby amended so as to read as follows: 

Section 7. That the terms of the County Courts of the 
several counties shall be held as follows: 
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In the counties of Clackamas, Josephine, Douglas, - 
Curry, Coos, Columbia, Clatsop, Tillamook and Umatilla 
on the first Monday in January, April, July and Septem- 
ber. oO 

In the counties of Grant, Baker, Lane, Wasco and 
Yamhill on the first Monday in January, March, May, 
_ duly, September and November. | 

In the counties of Jackson, Linn, Benton, Polk, Marion, 
Washington and Multnomah on the first Monday in each 
month. i 

Approved October 26, 1874. 


=- AN ACT to amend an Act entitled, ‘An Act to Regulate the Civil ‘and 
Criminal Procedure in Justices’ Courts.” 


Be it enacted by the Legislative Assembly of the State of | 
Oregon: l 


Section 1. That Section 7 of an Act entitled- “An 
Act to regulate the civil and criminal procedure in Justi- 
ces’ Courts,” approved October 21, 1864, be,’and the same ~ 
is hereby amended, so as to read as follows, to wit: 

“Sec. T. A civil action in a Justice’s Court is com- 
menced and prosecuted to final determination. and judg- 
ment enforced therein, in the manner provided in the 
Code of Civil Procedure for similar actions in courts of 
record, except as in this Act otherwise provided; Pro- 
vided, That disbursements shall, in-all cases, be allowed 
the prevailing party.”’ 


Sec. 2. That Section 74, of said Act, be and the same is 
hereby repealed. i 


Sec. 3. Inasmuch as there is no law authorizing the 
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recovery of disbursements, by the prevailing party, this 
Act shall take effect and be in force from and after its 
approval by the Governor. 

Approved October 26, 1874. 


AN ACT for the Relief of Douglas County. 


Wuereas, The Oregon and California Railroad Com- 
pany has shown, to the satisfaction of the County Board 
ot Equalization for Douglas county, that their property, 
situated in said county, was assessed for State and military 
tax illegally, to the amount of $1,287, for the year 1878; 
and, 

Wuersas, The said Equalization Board did reduce said 
tax; and, 

Wuereas, The county of Douglas did pay said sum of 
$1,287, so illegally assessed, into the State Treasury; 
therefore, 


Be it enacted by the Leg gislative Assembly of the State of 
Oregon: - 

That there be, and is, hereby remitted, of the State tax 
-next to become due from Douglas county, the sum of 
twelve hundred and eighty-seven dollars, and the Treas- 
urer of State is hereby directed to credit the Treasurer of 
said Douglas county in the said sum of p12 287. 


Approved October 26, 1874. 
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AN ACT to amend Section 2 of an Act in Relation to Trespass by Cattle, 
and Regulating Fences in the Counties of Umatilla and Wasco, in the 
State of Oregon, approved October 28, 1872. t 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

SgcTron 2. The following shall constitute r: lawful . 
fence: =o 

All fences, except when athens provided, shall not 
be less than four feet six inches high from the surface of 
the ground, and the same shall be constructed either— 

1. Rails or poles-laid up in the manner commonly 
know [known] as worm fence, with stakes and riders, or 
in lieu thereof to have the corners locked with rails, posts 
or poles. 

2. Posts and rails, with space betwéen the rails, and 
between the rails and the ground, not exceeding ten 
inches wide below two feet six inches in height, and not 
to exceed twelve inches at any place, the rails to be at- 
tached to the posts by nails, spikes, pins, wire or in any 
other manner, if strong and secure; the posts to be firmly 
set in the ground, not more than ten feet apart from each 
other, and be not less than four feet six inches high from 
the ground. 

3. Posts and poles, posts and plank constructed in the 
manner required by subdivision 2 of this section, as to 
the length and. setting of posts, and if the same is con- 
structed of posts and plank the plank to be not less than 
six inches wide and one inch thick, and the same shall be 
fastened as required if posts and rails. 

4. Posts and paling, or pickets, or palisades, con- 
structed in the usual manner, with space not eroccums 
five inches. 

ö. Wall of stone entire, or stone with rails, poles, - 


om 
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plank or earth, which, taken together, would constitute a l 
fence four feet six inches high. 

6. Turf and earth entire, or turf and earth which,.. 
with rails, poles, plank or thorn brush, would constitute a 
fence four feét six inches high, with a ditch or trench on 
the side at least three feet wide at the top and not less 

‘than three feet deep; Provided, That when there is a 

ditch or trench on the side, as before provided for, and 
constructed_in the manner hereinbefore specified, said 
fence shall not be less than four feet high from the surface 
of the ground. 

7. Posts and rails, poles or plank, not less in size than 
hereitibefore specified, with posts set in the ground not 
more than ten feet apart, leaning upon braces sufficiently 
strong to support the same, with poles, rails or plank, as 
the case may be, not less than three in number to the 
panel, securely fastened to posts; Provided, That all fences 
heretofore constructed which fill the requirements of this 
section shall be deemed lawful fences; Provided further, 
That all precipices, embankments, streams, lakes, ponds 
or other uatural obstructions, if equally secure against the 
trespass of domestic animals, or shall be made so by arti- 
ficial means, shall be deemed lawful fences, - 


Approved October 26, 1874. 


AN ACT to authorize the State Treasurer to Convert Currency Funds into 
Coin in certain cases, and also to pay off the Lock Bonds. 
Be it enacted by the Legislative Assembly of the State of 

Oregon: 

Section 1. That the State Treasurer, having in his 
charge public funds, which consist in whole or in part of 
United States currency, out of which payments or dis- 
bursements are required by law to be made in coin, shall 
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be, and he is, hereby authorized to convert such currency 
into coin, by the sale of the samé at the best market rates 
at the time of conversion, and to pay and disburse, and 
account for, the same in like manner as if said funds had 
been originally received in coin. 


Sec. 2. That whenever, on the first of January and 
July ‘of each year, there are funds amounting to $2,000 or 
over, in the hands of the Treasurer, not otherwise appro- . 
priated, accumulated from the five per cent. of the net - 
proceeds of sales of public lands in Oregon, and from the 
sules of the internal improvement lands, held under the 
Act of ‘Congress of September 4, 1841, amounting to more 
than is required to pay the interest for one year onthe 
bonds heretofore issued to assist in the construction of the - 
-canal and locks at the Falls of the Willamette river, the 
Treasurer shall be, and he is, hereby authorized and 
required to advertise, for four successive weeks, in some 
newspaper in general circulation in the City of Portland, 
in this State, and also in the official paper of the State, for 
the redemption of such amount of said canal and lock 
bonds as said accumulated funds shall enable him to pur- 
chase and cancel. And said advertisement shall notify all 
holders of said bonds to bid the lowest rate at which they 
will dispose of such bonds to the State, not exceeding in 
rate ninety-five per cent. of the par value thereof; which 
said proposals shall be sealed and addressed to the State 
Treasuret, at the seat of government. ae 


Sec. 3. At the time and hour mentioned in said adver- 
tisement for the opening of said proposals, said. Treasurer 
shall, in the presence of the Governor and the Secretary 
of State, open and examine all bids for the redemption of- 
said bonds, and the party, or parties, who shall be found . 
to have made the lowest bid, shall be declared entitled to ` 
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surrender the amount of such bonds as will equal the 
amount of cash on hand for the purchase thereof, and the 
party, or parties, so entitled shall be notified forthwith of 
the acceptance of his or their bid or bids; and, on presen- 
tation and surrender of such amount of bonds, the same 
shall be cashed by the Treasurer according to the terms of 
said bid or bids, and be surrendered by such owner, or 
owners, to said Treasurer, and by him canceled.and filed 
in the presence of said Governor and Secretary of State, 
and due record thereof shall be made in the books of said 
Treasurer of State. 


Sec. 4. In case no bid is made for the surrender of any 
of said bonds, within the time herein specified, or in case 
no bonds are presented for payment and cancellation under 
any bid made and accepted within the time herein speci- 
fied, then the Treasurer shall be, and he is, hereby author- 
ized and directed to loan any and all funds, of tle class 
hereinbefore specified, on real estate security of value not 
less thangthree times the amount of funds loaned, for a 
term not exceeding one year for each Joan, and at the rate 
of ten per cent. per annum, interest payable semi-annually ; 
and said Treasurer is hereby authorized and directed to 
take note and mortgage for the same after the form adopted 
for the loan of school funds, as near as the same is appli- 
cable to the case, and the same to cancel and surrender on 
final payment; Provided, That, in no case shall the amount . 
of money of said fund be kept on hand for the payment of 
interest money than will be sutflicient to pay accruing 
interest on said bonds for more than one year in advance; 
And it is’ further provided, That every applicant for any 
loan out of the above mentioned funds, shall produce to 
the State Treasurer an appraisement made by the School 

Superintendent of the county wherein the real estate, to- 
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be mortgaged, is lying, which appraisement shall show 


that the said real estate is worth three times in value the’ 


amount of said loan. Said appraisement shall be accom- 
panied with a certificate of the Clerk of the county 
wherein the land offered for security is situate, showing 
that the property offered for security is owned by the 
applicant for the loan,and that the said land is free from 
mortgages, liens, judgments, or any other incumbrances; 


Provided, That whenever warrants shall be presented to 


the State Treasurer, payable out of the above mentioned 
funds, or either of them, and there shall be no money in 
the Treasury of the State to meet such warrants, then the 
Treasurer of State shall proceed to collect, of said loaned 
out fund, as soon as they become due, a sufficient amount 
to pay such warrants and interest. 


Approved October 26, 1874. 
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AN ACT to Amend an Act, entitled ‘‘An Act to Provide for the Sale of _ 


School Lands, and the Management of the Common School Fund.” 


Be it enacted by the Legislatwe Assembly of the State of 
Oregon: 


Section 1. That section 2 of an act, entitled “An Act 
to Provide for the Sale of School Lands, and the Manage- 
ment of the Common School Fund,’ approved October 
22, 1864, is hereby amended so as to read as follows: 


Sec. 2, Each applicant, on paying to the Commission- 
ers one-third part of the purchase money, shall receive 
from them a certificate that he has purchased the land 
therein described, and will- be entitled to a deed therefor, 
on the payment of the sum of money therein specified, in 
` any lawful money of the United States, with interest in 
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coin at ten per centum per annum, payable annually; and 
when the purchase money, and the interest, if any, shall 
be fully paid, the purchaser shall receive a deed substan- 
tially in the following form: 


- In consideration of dollars, paid to the Board of 
Commissioners for the sale of schaol lands, the State of 
Oregon doth grant, bargain, sell, and convey, unto 
his heirs and assigns, the half of section , of 
. township north (or south), in range east (or 
west) of the Willamette Meridian, in the district of lands 
subject to sale at Oregon City (or other apt description, as 


the case may 1equire). 


? 


« 


Witness the seal ot the State affixed —— day of 
18—. 

as l — , Governor. 
i L. 8. i —— , Secretary. 


eee — , Treasurer. 


Which deed, without acknowledgment, shall be admit- 
ted to record, and shall convey to the grantee all the estate 
which the State had in.the land at the date thereof; and 
the Commissioners shall preserve, in a bound volume, 
duplicates of all such deeds, with an alphabetical index 
of names of the grantees, and such duplicate shall be pri- 
mary evidence of such conveyance. 

Sec. 2. Inasmuch as the fee heretofore required ope- 
rates as an impediment to the sale of State lands, this Act 
shall take effect and bein force from and after its approval 
by the Governor. 

Approved October 26, 1874. 
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AN ACT to Authorize Al. Zieber to Establish a Gas Manufactory in the 
City of Portland, Multnomah County, State of Oregon. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


Szction 1. That Al. Zieber, a citizen of Multnomah. 
county, State of Oregon, his heirs,. administrators, exe- 
cutors or assigns, be and they are hereby authorized and 
empowered to commence, within twenty-four monthsafter 
this Act becomes a law, and within the corporate limits of 


the City of Portland, State of Oregon, the erection and ~ 


establishment of a manufactory of gas, with all the 
necessary buildings, apparatus, machinery and fixtures, 
and, under the direction of the proper authorities of said 
city, to lay gas-pipes and extend the service of gas 
throughout the present and future corporate limits oí said 
city. Said gas manufactory shall be located on a suitable 
site to be selected by said Zieber, his executors, adminis- 
trators or assigns, in connection with the corporate author- 
ities of said city, and whenever, on account of the growth 
of the city, the site at first or at any time fixed upon, shall 
be deemed by said city authorities improper or unsuitable, 


it shall be competent for them to order a removal of the — 


same, at the expense of said Zieber, his heirs, executors, 
administrators or assigns. . | 


Sec. 2. That the said Al. Zieber, his heirs, executors, 
administrators or assigns shall have the right to lay and 
extend gas-pipes and apparatus for the-conveyance of gas 
throughout the present and future corporate limits of said 
City of Portland, and he or they shall, with as little delay 
as possible, repair all damages done to the streets, alleys 
and public places thereof, and leavé them in as good cou- 


à; 
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dition as they were previous to the laying of the said 
pipes and apparatus. 


Sec. 3. That the said Al. Zieber, his heirs, executors, 
administrators or assigns, after the erection of the gas 
manufactory and the laying of the pipes and apparatus as | 
herein provided, shall provide with gas all the lamps and 
burners provided and maintained by the City of Portland, 
or the corporate authorities thereof, tor lighting the streets, 
public places and buildings at a fixed rate or price, to be 
agreed upon by the parties trom time to time. 


Dec. 4. That the said Al. Zieber, his heirs, executors, 
administrators or assigns, shall furnish and supply gas to 
other persons, societies or companies upon such terms and 
conditions as may be agreed upon between them. 


Sze. 5. The Legislative Assembly of this State shall 
have power to alter, amend or repeal this Act whenever it 
shall satisfactorily appear that the said Al. Zieber, his 
heirs, executors, administrators or assigns have violated 
any of the provisions of this Act. 


Approved October 26, 1874. 


AN ACT to Prevent the Disposal of Intoxicating Liquors on Election 
Days. 


Be it enacted by the Hegislative Assembly of the State of 
Oregon: 

Section 1. That it shall be unlawful in this State for 
any person to barter, sell, give away or in any manner dis- 
pose of any intoxicating liquor on the day of any general 
or special election of State, county or municipal officers 
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within the State, district, county.or corporation in which. 
such election is held. 

Sec. 2. Any person violating the provisions of this Act 
shall, upon conviction thereof, be punished.by a fine of 
not less than twenty-five dollars nor more than two hun- 
dred dollars, or by imprisonment in the County Jail not 
less than ten nor more than thirty days, or both, in the 
discretion of the Court. 

Sec. 8. That it is hereby made the duty of all Magis- 
trates, Sheriffs and Constables to report to the Grand Jury 
all violations of the provisions of this Act which may, 
come to-their knowledge in their respective counties; and 
all fines collected under this Act shall be paid into and be- 
come a part of the common school fund of the county in 
which the same shall be collected. 

Approved October 26, 1874. 


AN ACT to amend an Act to provide for the Times and Places for the 
holding the Supreme and Circuit Courts, approved October 28, 1872, 


Be it enacted by the Legislative Assembly of the State of 
Oregon: - . . 

Section 1. That Section 4 of said Act be amended 50 
as to read as tollows: 

Section 4. That the terms of the Circuit Court for the 
several counties in the Third J udictal District shall be 
held annually as follows: 

_ In the county of Linn on the second Monday in March 
and the fourth Monday in October. 

In the county of Marion on the fourth Monday in 
February, the second Monday in June and the third 
as in aia ! ? 
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In the county ot Yamhill on the fourth Monday «in 
March and the first Monday in October. _ 


In the county of Polk on the second Monday in May 
and the first Monday in December. 


Approved October 26, 1874. 


AN ACT to Facilitate Telegraphic Communication between America and 
Asia. * 


Be it enacted by. the Legislative Assembly of the State of 
Oregon: / 

Section 1. That Cyrus W. Field, of the State of New 
_ York, and all other persons who may be associated with 
him, and their successors, are hereby authorized and em- 
powered to lay, construct, land, maintain and operate one 
or more telegraphic or magnetic lines or cables, on the 
coast of the State of Oregon, from Japan direct, or via any 
island or islands in the Pacific Ocean. And the said par- 
ties above mentioned, and all other persons who shall or 
may be associated with them, and their successors, are 
hereby vested with all due powers, privileges, and im- 
munities necessary to carry into effect the purposes of 
this Act as herein set forth, and among others the right 
- of way through and over the waters and lands over which 
the State of Oregon has jurisdiction. 


Approved October 26, 1874.. 
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AN ACT to Provide for the Loaning out of the Moneys in the Escheat 
Fund. 


WHEREAS, It appears from the message of His, Excel- 
lency, the Governor, that there are now in the Treasury 
the sum of $7,423 27, coin, and $1,785 87, currency, 
belonging to the Escheat Fund, and 

WuHerREas, It is advisable to loan the said moneys, on 
interest, for the benefit of said fund, therefore, : 


Be it enacted by the Legislative Assembly of the Siate of. 

Oregon: 

Section 1. The State Treasurer is hereby authorized | 
and directed to loan out the sums of escheat money now 
on hand, or which may at any tuture time be escheatd to 
the State, and also the interest arising from loans, as here- 
inafter provided. 


Suc..2. The loans out of the Escheat Funds shall be 
made on notes payable in one year from date of issue, 
bearing interest at ten per cent. per annum; said interest 
to be payable semi-annually, on the first of January and 
July each year, in like money as the principal loaned. 
Such notes shall be secured by first mortgages on real 
estate, valued at three times the amount of said loans. 


Sec. 8. Persons making application for loans out of 
the Escheat Funds must furnish certificate from the 
School Superintendent of the county wherein the prop- 7 
erty offered for security is situated as to the value of the 
same. Sa ss 

Suc. 4. In addition to the cèrtificate mentioned in 
Section 8, the applicant for money out of the Escheat 
Funds must furnish the proper County Olerk’s certificate, 
showing that the party applyiug for such a loan is the 
owner of the property offered for security and that the 
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-said property is free from mortgages, liens, judgments, or 
any other encumbrance. 

Sec. 5. Whenever the Secretary of State draws a war- 
rant on the State Treasurer for money, payable out of the 
Escheat Funds, and there be no money in the Treasury to 
meet such a warrant, then the Treasurer of State, on pre- 
sentation of such warrant to him, shall endorse the same 
like any other State warrant is endorsed, and the same 
shall then bear interest at the rate of ten per cent. per 
annum until paid. 


- Bec. 6. Whenever a warrant, as aforesaid in Section 5 
of this Act, is presented at the Treasury, it shall be the 
duty of the State Treasurer to collect from the outstand- 
ing loans as soon as they, or any of them, become due, so 
much money as becomes necessary for the payment of 
such a warrant and interest thereon. l 
Sec. 7. As there is no authority, at present, for loan- 


ing the moneys in the Escheat Fund, this Act shall be in 
force from and after its approval by the Governor. 


Approved October. 26, 1874. 
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AN ACT to Amend an Act entitled ‘“‘An Act to Provide for the Sale of 
Tide and Overflowed Lands on the Sea Shore and Coast.?? 


Be it enacted by the Legislative Assembly of the State of 
- Oregon: - E 

Section 1. That Section 1 of an Act entitled “An Act 
to provide for the sale of Tide and Overflowed Lands on 
the Sea Shore and Coast,” approved October 28, 1872, be 
so amended as to read as follows: 
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“Sec. 1. That the owner or owners of. any land abut- 
ting or fronting upon or bounded by the shore of the Pa- 
‚cific Ocean, or of-any bay, harbor or inlet of the same, 
and rivers and their bays, in which the tide ebbs and 


flows, within this State, shall have the fright to purchase: 


all the tide land belonging to this State in front, of the 
lands so owned; Provided, That, if valuable improvements 
have been made upon any of the tide lands of this State 
before the title to the land on the shore shall have passed 
from the United States, the owner of such improvements 
shall have the exclusive right to purchase the lands so 
improved, extending to low water mark, for a period of 
three years from the approval of the act to which this is 
amendatory; Provided further, That the Willamette 


River shall not be deemed a river in which the tide ebbs _ 


aud flows within the meaning of this Act, or of the Act to 
which this Act is amendatory ; and the title of this State 
to any tide or overtlowed lands upon said Willamette 
River is hereby granted and confirmed to the owners of 
the adjacent lands, or when any such tide or overflowed 
lands have .been sold, then in that case, to the purchaser 
or purchasers of such tide or overflowed lands from such 
owner of such adjacent lands, or some previous owner 
thereof, as the case may be.” 


Sec. 2. That Section 5 of said Act be amended so as 


to read as follows: 


“Sec. 5. If any person or persons who, at the passage ~~ 


of the Act of which this is amendatory, were entitled to 


purchase any tide lands under the provisions of Section 1 ` 


thereof, shall not have applied for the same within three 
years from the passage of said Act, of having made such 


application shall have failed to prosecute the same as pro-' 


vided by law, then such land shall be open to purchase by 


BS 
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any other person who is a citizen and resident of the State 
of Oregon; Provided, That when any application shall be 
made for the purchase of any such tide land by any per- 
son or persons other than the owner or owners of the land 
- adjacent to such tide lands, or the purchaser or purchasers 
of such tide lands, from such owner of adjacent lands, or 
some previous owner thereof, notice shall be given by said 
Board to the owner or owners of such adjacent lands, and 
to any parties who are in possession of, or who shall have 
improved such tide lands in any manner, and such owner 
or owners of such adjacent lands, or the person ın posses- 
sion of sueh tide lands by purchase from such owner of 
such adjacent lands, or any previous owner thereof, or who 
shall have improved the same, shall have sixty days alter 
service of such notice to make application for the purchase 
` of such tide lands, and such application shall have prefer- 
ence over all others, and in case any person to whom 
notice is hereby required to be given cannot, after due 
diligence, be found, notice may be given at the cost of the 
applicant by publication in the State paper for four suc- 
- cessive weeks; and all applications to purchase tide lands 
by the owner of adjacent lands shall be accompanied by 
the affidavit of the applicant, setting forth the fact that 
such land is not held by any other person under a deed 
from said applicant, or any person under whom he holds; . 
but this provision shall not apply to the tide lands abutting 
upon lands -owned by the United States; Provided further, 
That if the United States has parted or shall part with its 
title to any lands of which, at the passage of the Act of 
which this is amendatory, it was the owner, the grantee of 
such lands shall have three years after perfecting his title 
from the United States to apply for all tide lands in front 
thereof, which may be owned by the State, and in case of 
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his tailure to make such application within said period of 
three years, or having-made such application shall fail to 
prosecute the same according to law, such tide land shall 
be open to purchase by any other person who is a titizen 
and resident of the State of Oregon.”’ 


Src. 3. That the title to all tide lands heretofore sold, 


and for which conveyance have already been executed - 


under the provisions of the Act to which this is-amend- 
atory, be and the same is hereby confirmed unto the pur- 
chasers thereof. 


Sec. 4. Inasmuch as the existing law does not author- 
ize the sale of tide lands lying on the ocean beach and the 
rivers and bays thereof, this Act shall take effect and be 
in force from and after its approval by the Governor. ` 


Approved October 26, 1874. f 
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AN ACT to define the Duties and Fix the Compensation of the State 
Printer, and to Provide for the Distribution of the Laws and Journals. 


Be it enacted by the Legislatie Assembly of the State of 
Oregon: ‘ 


Section 1. The State Printer shall, within twenty (20) | 


days after receiving notice of his election from the Secre- 
tary of State, take the oath of office, and give bonds to 
the State, with two-or more sureties, in the sum of thirty 


thousand ($30,000) dollars, to be approved by the Governor 


and Secretary of State, conditioned for the prompt and 
faithful performance of all the duties required or which 
may be required of him by law, which bond shall be filed 
in the office of the Secretary of State. oo, 
_ Sec. 2. The State Printer, shall have and keep open 
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a printing office at the seat of government of the State, 
well supphed with good material with which to perform 
the duties of his office, and shall keep said office open and 
prepared to do any and all work that may be required of 
him in pursuance of law, at least thirty (80) days prior to 
the convening of the Legislative Assembly, and at least 
fifteen (15) days after the adjournment of the same. And 
all work required to be done for the State shall be exe- 
cuted within the State. 


Sec. 8. At the close of the present, and of each suc- 
ceeding session of the Legislative Assembly, the State 
Printer shall cause to be printed, in one volume, five hun- 
dred copies of the General and Local Laws and the Joint 
Resolutions and Memorials that are of a permanent and 
general nature which shall have been passed at said 
session. The laws of a public and general nature shall be 
printed together in the beginning of the volume, to be 
followed by those of a local or private nature, and by the 
Joint Resolutions and Memorials; and a separate index 
shall be made to each by the Secretary of State. And the 
State Printer shall cause to be printed three hundred (800) 
copies of the Journals of the two Houses, in one volume 


each. Said’ volumes of the Laws and Journals shall be 


dry-pressed,, half-bound and lettered. The State Printer 
shall cause to be printed one thousand copies of the 
Governor's Message and accompanying documents; the 
Message and Reports to be printed in volumes separate 
from the Laws and Journals, and each volume to be dry- 
pressed, neatly stitched, covered with assorted medium 
paper backs, with title page printed thereon. . 


Suc. 4. The Laws, Journals, and all work required by 
the foregoing Section, shall be printed in good small pica 
type, as text or body type, standard and not above fourteen 


woe 
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and one-half ems to the alphabet; -and alt head, side and 
foot notes, shall be printed in nonpareil type, and the 
index and all tabular work shall be printed“in minion or 
nonpareil type; and the text or body type shall be leaded 
with leads of a thickness of not more than four to pica, 
and not more than one such lead shall be inserted between 
paragraphs; and between sections not more than two such 
leads; and between articles or acts, or separate resolutions, 
not more than two pica lines; and above and below dash 
lines one pica line shall be the average. Each page shall 
be equal to twenty-three (23) ems pica wide by thirty- 
nine (39) ems pica long, including folio and foot lines, said 
folio and foot lines each not to be larger than small pica. 


In printing the journals of the two Houses the yeas and 
nays shall be set compactly in lines across the page, and 


not in columns, and no break-lines shall be made in a 


sentence. 


Sec. 5. An index, prepared by the Secretary of State, 
shall be affixed at the close of each volume of the journals, 


which shall contain references to the several stages of 


legislation upon each subject, said index to be printed in 
minion or nonpareil type, as in the laws. 


Sec. 6. Messages from the Governor, reports from any 
officer or functionary of the State Government, or any 


committee of the Legislature, and all similar matter | 


requiring to be printed, shall be executed in the same 
manner required for the laws and journals, and shall be 
stitehed and covered in the manner provided for reports 


in Section 3 of this Act. In all work executed for the 


State, tabular matter shall be set in as compact a form as 
the nature of the work will admit, in minion or nonpareil 


type; and not more than three (8) blank pages shall be 


counted at the end of any work. 
1 
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Sec. T. The paper used in the execution of the work 
specified in the foregoing Sections shall be double medium 
book, twenty-four by thirty-eight (24x38) inches in size, 
not less than fourty-four (44) pounds to the ream, and the 
ink used shall be a good quality of black ink. 


Sec. 8. All incidental work, such as bills, resolutions, 
memorials, roll-calls, ete., shall be printed in good small 
pica type, on flatcap or foolscap paper. If of flatcap, not 
less than fourteen (14) pounds to the ream, and if of fools- 
cap, not less than ten (10) pounds to the ream; the lines 
to be numbered in the bills, resolutions and memorials, 
commencing at each section witn the figure 1. The space 
between lines shall not be more than one (1) pica line, 
and the space between sections or subdivisions shall not be 
more than one (1) pica line. All pages shall be forty (40) 
ems pica wide by sixty-six (66) ems pica long, including 
folio and one (1) foot line. In all bills that exceed sixty- 
six (66) pica lines in length the title may be sunk fifteen 
(15) pica lines, including blank lines, but not otherwise. 
In all cases the space between the title of the bill and the 
first section thereof shall not exceed one (1) pica line, and 
the folio and foot-lines shall not be in type larger than the 
text. 

All bills printed on one (1) page shall be counted as one 
(1) page, all bilis printed on two (2) pages shall be counted 
as two (2) pages, and all bills printed upon three (3) pages 
shall be counted three (3) pages. The second page shall 
be printed upon the back of the first page, and the fourth 
page shall be printed upon the back of the third page, 
and so on. 


Sec. 9. The compensation of the State Printer shall be 
as follows: 
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For composition, per one thousand (1,000) ems, eighty | 
cents. ‘> oe 

For column or figure matter, two columns, twenty-five 
(25) cents extra. 

For column or figure matter, three’ columns, fifty (50) 
cents extra. S 

For column or figure matter, four or more columns, 
eighty (80) cents extra. 

For rule and figure work, eighty (80) cents extra. 

For press-work on laws, journals, reports, etc., per token 
of two hundred and forty (240) sheets, eight pages to the 
form, eighty (80) cents; but press-work shall not be 
counted, except upon the basis of eight (8) pages to the- 
signature, and one token for each signature of [or] frac- 
tional part of a signature. Press-work upon bills, resolu- 
tions, ete., shall be one token tor bills of one page and 
two (2) tokens for bills of two (2), three (8) and four (4) 
pages. 

For folding, stitching, binding and trimming pamphlets 
with paper covers, one signature, two dollars and fifty —~ 
cents ($2 50) per one hundred (100) copies; for each ad- 
ditional signature, twenty-five cents per one hundred 
copies. - 

For folding, stitching and binding the laws and journals, 
one-half roan or sheep, paper sides, sixty-five (65) cents 
per copy. í 

For folding bills and other matter of four (4) pages 7 
(bills of one or two pages shall not be en twenty 
cents per one hundred (100) copies. 

For tolding and stitching bills of two sheets, ninety (90) 
cents per one hundred (100) copies, and twenty cents per 
hundred for each additional sheet. 

For paper he shall be allowed as follows: 
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Double medium book: paper, forty-four (44) pounds to 
the ream, size, twenty-four by thirty-eight (24x88), ten 
dollars ($10 00) per ream. 

For flatcap, fourteen pounds to the ream, seven (T) dai 
lars. 

For foolscap, ten (10) pounds to the ream, six (6) dollars. 


Sec. 10. The laws and journals of the Legislative As- 
sembly shall be printed and delivered to the Secretary of 
State within ninety (90) days after the adjournment of 
each session of the Legislature 

Sec. 11. The Secretary of State, on the laws and jour- 
nals being delivered to him, shall carefully examine 
whether the same have been executed in strict accordance 
with the provisions of this Act; and he shall appoint a 
responsible and competent practical printer to assist him 
in said examination, at a salary not to exceed five (5) dol- 
lars per day, who shall be duly sworn and qualified before 
entering upon the discharge of this duty; and if the Sec- 
retary shall find the work to be properly executed, he 
shall give the State Printer a certificate accordingly, and 
shall state therein the number of pages and copies of each 
document, and the amount to which the State Printer is 
entitled; and, by virtue of his office as Secretary of State, > 
he shall issue his warrant on the State Treasurer for the 
amount so stated to be due. 

Sec. 12. The Secretary of State shall transmit, by 
mail or otherwise, one copy of each of the laws and 
journals to each member and the Chief Clerks of the 
- Legislative Assembly for that session, and a sufficient 
number of the laws to each County Clerk to supply one to 
such Clerk, and the County Judge, Sheriff, Superintend- 
ent of Schools, and each Justice of the Peace in the 
county, to be held as public property for the use of their 
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respective offices, and six (6) copies for sale by the Clerk 
to the citizens of the county for the use of the County 
Treasury. He shall also transmit one copy of the laws to 
each of the Supreme Judges, District Attorneys and the 
Federal District Judge of this State, and to the Governor 
of each State and Territory, and the Attorney General, 
and the Secretary of State of the United States, and two 
(2) copies each to the libraries of Congress, and the Su- 
preme Court of the United States; and upon an order of 
any County Court in this State the Secretary of State shall . 
send, by mail or otherwise, any and all laws ot this State, 
as directed in this Act to be distributed to any officer en- 
titled to the same; Provided, That neither States nor 
officers now supplied shall be entitled to any new copies 
of the said laws. 


Suc. 18. All documents or papers printed by either ` 
House of the Legislature shall be for the use of both 
Houses, and shall be distributed in proportion to the num- 
ber of members belonging to each House; and the num- 
ber of bills, resolutions, etc., ordered to be printed at each 
session shall be one hundred and fifty (150) copies, unless _ 
otherwise provided by either House. 


Sec. 14. All documents, papers and bills printed by 
order of either House during the session of the Legisla- 
ture, shall be delivered by the State Printer to the Ser- 
geant-at-Arms, who shall receive and distribute the same 
between the two Houses, and give his receipt to the 
Printer therefor, specifying the number of copies of each 
document delivered, and the number of pages in-one copy 
of each; and such receipt shall be produced as the 
voucher for the claim of the Printer, to be audited by 
the Secretary of State, as provided in Section 11 of this 
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Act; after which he shall draw his warrant upon the State 
Treasurer for the amount found due. 


Sec. 15. All printing authorized by law, or directed 
by the Governor or heads of Departments to be per- 
formed, during a recess of the Legislature, and all print- 
ing done for the Legislature, during the session thereof, 
shall be paid for on a certificate of the Secretary of State | 
of the amounts thereof, and for what account; and on 
such certificates the Secretary of State shall issue his war- 
rant on the Treasurer for the amount thereof, and at the 
expiration of twenty days after the convening of the Leg- 
islature, a measurement of the work performed by the 
State Printer shall take place in the manner specified in 
Section 11 of this Act, and the Secretary of State is 
hereby authorized to draw his warrants on the State 
Treasurer for the amount then found due. 

Src. 16. All Acts and parts of Acts and Resolutions 
in conflict with the provisions of this Act are hereby re- 
pealed. 

Approved October 26, 1874. 


AN ACT to Facilitate the Improvement of Navigable Rivers within the 
State of Oregon. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That it shall be lawful for any person, asso- 
ciation or corporation, and they or any of them are hereby 
authorized to enter upon the channel or bed of any andall 
rivers and water courses, navigable or susceptible of being 
made navigable, within this State, and to perform work 
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and labor thereon, and to make such improvement of the 
same by clearing out or deepening the channels thereof, con- 
structing wing-dams, blasting and removing rocks or ledges, 
removing sand bars, gravel bars, snags, and all other ‘ob- 
structions to navigation,'so as to render said rivers or any of 
them navigable at all seasons of the year, or to improve 
the navigation thereof. Provided, That no work, by this 
Act authorized to be done, shall be so done or conducted 


as to obstruct in any manner, either temporarily or other- ` 


wise, any channel or river now navigable. But the closing 
of one or more channels in any river in order to deepen or 
cause more water to flow in the main channel, shall not be 
construed as constituting an obstruction to the -navigation 
of any river or water course. : 


Sec. 2. All persons, associations and corporations en- 
gaging in the improvement of the navigation of any river 
or water course as herein authorized, shall have the right 
to enter upon the lands adjacent to any river or water 
course for the purpose of cutting timber, taking rock, 
gravel, dirt and other materials necessary for the prosecu- 
tion of the work of such improvement, and to pass over 
adjacent lands with teams or other means of transporta- 
tion, proper for the condncting of the work contemplated 
by this Act, doing as little damage thereto as possible, 
subject only to the payment of such damages as may be 
assessed for the same according to law. 

Sec. 8. All channels of rivers and water courses made 
navigable, or the navigation of which shall be improved, 
as contemplated by this Act, shall be public highways 
and shall be free to all steamboats and other crafts navi- 
gating the same. 

Sec. 4. Inasmuch as certain parties are now prepared 
to make improvements of the rivers of this State, and 
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there being no law to authorize such improvements, this 
Act shall take effect and be in force from and after its ap- 
proval by the Governor. 


Approved October 26, 1874. 


AN ACT to Provide for the Education of Deaf Mutes.’ 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. The State Board of Education is hereby 
made and constituted a Board of Trustees for the educa- 
tion of deaf mutes, residents of this State, and shall have 
power, and it is hereby made the duty of said Board 
of Trustees, to employ a speaking teacher at a salary of 
not more than eight hundred dollars for each school year, 
who shall arrange the classes in their proper order, and 
shall have general supervision of the same. 


Sec. 2. The Board of Trustees shall provide the neces- 
sary buildings fer the school, employ the necessary teach- 
ers, steward, matron, housekeeper, and other necessary 
help, and shall furnish necessary supplies; and the price 
paid for such teachers, help and supplies, shall be fixed 
and regulated by the Board; shall file in the office of the 
Secretary of State a iull and complete statement of the, 
expenses of the institution at least once in each quarter, 
and shall report to each session of the Legislative Assem- 
bly a fall and complete statement of the Board. 


Sec. 8. All deaf mutes, residents of this State, who 
are of sound mind, and in good health, may have the 
benefits of this school, on condition that their parents; 
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friends, or guardians, furnish all necessary books, clothing 
and bedding. Deaf mutes of like character, not residents 
of this State, may be admitted on the payment of the sum 
of two hundred and fifty dollars annually, in advance. 


Sec. 4. The regular session of the school shall begin on 
the first Monday in October, and close on the last Friday 
of May, in each year. 


Sec. 5. Tuition ın said school shall be free to all the 
deaf mutes of the State, and board and lodging shall be 
furnished free to all such deaf mutes whose parents, in the 
opinion of said Board of Trustees, have not the means to 
pay for such board and lodging, but children of parents 
who are able to pay for such board and lodging, shall only 
be admitted upon payment of such sum as may be just, to 
be fixed by said Board, for such board and lodging; and 


supplies, so far as practicable, shall be advertised for by . 


said Board in such manner as to secure them at the least 
cost to the State. 


Seco. 6. The sum of ten thousand dollars is hereby 
appropriated, out of any money in the Treasury not 
otherwise appropriated, for the maintenance and support 
of the deaf mute school, as set forth in this Act. 


Sec. 7. Said Board may prescribe what branches of 
education shall be taught at said school, and when, in their 
judgment, any pupil shall have been thoroughly instructed 
in said branches, may order that he be no longer admitted 
to said school. 


Sec. 8. Inasmuch as there is at present no law pro- 
viding tor the education of deaf mutes in this State, this 
Act shall take effect and be in force from and after its 
approval by the Governor. 


Approved October 26, 1874. | 
12 
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AN ACT to Provide for the Maintenance and Regulation of the Oregon 
. Institute for the Blind. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


Section 1. The sum of four thousand dollars is hereby 
appropriated, out of any money in the Treasury not 
otherwise appropriated, to provide for the maintenance of 
the Oregon Institute for the Blind. 


Sec. 2. The State Board of Education are hereby 
constituted the Board of Trustees of said Institute, and 
it shall be their duty as such Trustees to take charge ot 
the funds of the Institute; to provide for the proper care 
of the pupils; to appoint all officers and teachers and 
define the duties of the same; to fix and regulate the 
salaries of all persons employed by them, and to make a 
full statement of the expenses, management and condi- 
tion of the Institute, at each regular session of the Legis- 
lative Assembly. 

Sec. 8. All blind persons who are residents of this 
State, of sound mind and in good health, shall be entitled 
to free education at the Institute, for a period of not more 
than two years, and the Board of Trustees shall have au- 
thority to give full or partial board and maintenance to 
such pupils, as in the judgment of the Board cannot be sup- 
ported by their parents or guardians, or friends. The 
Board shall further have authority to allow pupils, for 
special reasons, to remain for a longer period than two 
years. Blind persons, not residents of this State, who are 
of sound mind and in good health, may be received as 
pupils, on the payment of two hundred and fifty dollars, 
gold coin, annually, in advance. 


Sec. 8. Inasmuch as there is need of an immediate 
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appropriation for the maintenance of the Tastitute this 
Act shall take effect and bein force from and after its 
"approval by the Govertior. l 

Approved October 26, 1874. 


AN ACT to Create a Commission from Grant and Baker Counties, to 
establish an Initial Point to define the Boundary Line between Grant 
and Baker Counties, and to Create a Commission from Baker and 
Union Counties to designate by Name which Fork of the North Fork 
of Powder River shall be the line between Baker and Union Counties. 


Wuereas, The lines between Grant and Baker and 
Union counties are not well defined; and, 


WHEREAS, Great difficulty has arisen in the assessment 
of property, and the collection of taxes thereon, from per- 
sons residing in the vicinity of the supposed lines, and 
along the lines thereof, therefore, | 


Be it enacted by the Legislative Assembly of the State of 
Oregon: | 


Section 1. The County Courts of Grant and Baker 
counties shall, at the regular term to be holden on Wed- 
nesday after the first Monday of March, 1875, each appoint 
one Commissioner from said counties, whose duties it 
shall be to establish, by observation, an initial point run- 
ning southerly, and along the summit of the mountain to 
the forty-second parallel of north latitude, by which said 
line may be defined between Grant and Baker counties, 
and erect a monument at said initial point to designate the 
same; and that the County Courts of Baker and Union 
counties shall, at the March term in the year aforesaid, 


create a commission of one from each of said counties, 


A 
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whose duties it shall be to designate which fork of the 
north fork of Powder river shall be the line between said 
counties, and shall report the same to the County Courts 
of said counties, on or before the first Monday in July, 
1875. | 

Src. 2. That, before said Commissioners shall enter 
upon the duties prescribed in Section 1 of this Act, they 
shall each take and subscribe to an oath, and file the same 
with the clerks of said counties, to the effect that they 
will well and faithtully perform the duties of such com- 
mission. 

Sec. 3. That the per diem of said Commissioners shall 
be fixed by the Board of County Commissioners of said 
counties, and be paid by the respective counties. 

Sec. 4. That so much of an Act, entitled “An Act to 
amend an Act entitled an Act to define the boundaries of 
Grant county, as relates to the boundary line between 
Grant and Baker counties,’’ approved October 19, 1872, 
and in conflict with this Act, be, and the same is, hereby 
repealed. 


Approved October 26, 1874. 


AN ACT for the Relief of Purchasers of Real Estate at Sales made by 


Administrators or Executors. 
j 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


Section 1. When any real estate has been heretofore, 
or shall be hereafter sold by any executor or administra- 
tor, under or by virtue of any license, or order of any 

county court in this State, and said sale shall have been 
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approved by said county court, and the purchaser shall 
have paid the purchase money for .the same, and 
‘said sale shall have been made in good faith in order 
to provide for payment of the claims against seid estaté, 
and: the executor or administrator shall have failed 
or neglected to make or execute any deed conveying such 
real estate to such purchaser, or if from mistake or omis- 
sion in said deed, or defect in its execution, the same shall 
be inoperative, and-the period of five years shall have 
elapsed after the making of such sale, then, in such case, 
all such sales shall be and are hereby confirmed and ap- 
proved, notwithstanding any irregularities or informalities 
in the proceedings prior to said sale. And when such 
facts shall be made to appear in any suit in equity brought 
to quiet title to such real property against the heirs, or 
their assigns, of the deceased person whose property shall 
have been thus sold, in the proper court for such suits, 
then such court shall make its decree quieting such title, 
and compelling and ordering conveyances of the same to 
be made to such purchaser, his heirs or assigns, as if a 
valid contract to convey said real property had been made 
by such deceased person in his lifetime, and no action 
shall be maintained by such heirs, or their heirs or assigns, 
to dispossess any such purchaser, his heius or assigns, after 
the expiration of five years from any such sale. 

Sec. 2. And inasmuch as there are a numberof bona 
Jide purchasers of real estate at administrators’ or execu- 
tors’ sales, in the State of Oregon, whose titles are irregu- 
lar and informal, therefore, this Act shall take effect and 
be in force from and after its approval by the Governor. 


Approved October 26, 1874. 
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AN ACT to Regulate the Salaries of County Judges in the State of Oregon. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. The County Judges of the several counties 
of this State shall receive as compensation for their services 
the following annual salaries: 

Baker county, six hundred dollars; Benton county, five 


hundred dollars; Clackamas county, six hundred dollars; 


Clatsop county, five hundred dollars; Columbia county, 
two hundred dollars; Coos county, four hundred dollars; 
Curry county, two hundred dollars; Douglas county, six 
hundred dollars; Grant county, six hundred dollars; Jack- 
son~ county, eight hundred dollars; Josephine county, 
three hundred dollars; Lane county, seven hundred dol- 
lars; Linn county, nine hundred dollars; Marion county, ` 
one thousand dollars; Multnomah county, fifteen hundred 
dollars; Polk county, five hundred dollars; Tillamook 
county, one hundred dollars; Umatilla county, four hun- 
dred dollars; Union county, six hundred dollars; Wasco 
county, five hundred dollars; Washington county, five 
hundred dollars; Yamhill county, five hundred dollars. 


- Sze. 2. That all Acts and parts of Acts in conflict with 


this Act be and the same are hereby repealed. 
Approved October 26, 1874. 


_ AN ACT to amend an Act entitled “An Act to Provide a Code of Civli 


Procedure,” approved October 11, 1862. 


__ Be it enacted by the Legislative Assembly of the State of 


Oregon: 
Section 1. That Section 393 of the Code of Civil 
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Procedure, approved October 11, 1862, as amended by 
Section 1, of an Améndatory Act, approved October 28, 
` 1872, be amended so as to read as follows: 


“Section 393. As soon as the pleadings are completed, 
if the suit be at issue ona question ot fact, the parties 
may take the depositions of witnesses to be offered on 
the trial. No depositions shall be taken after the expira- 
tion of three months from the filing of the last pleading 
unless by order of the Court, or Judge thereof, enlarging 
the time therefor, or by stipulation of the parties, and no 
order enlarging the time therefor shall be granted after 
the expiration of three months from the filing of the last 
pleading, except upon such just and equitable terms as the 
Court or Judge thereof may impose, and such Court or 
Judge may by order prescribe a shorter time than three 
months for the taking of testimony. 


“The testimony of a witness shall not be heard except 
by deposition, unless for special reasons, by order of the 
Court, or Judge thereof, naming the witness, and made 
within the time allowed to take his deposition; Provided, 
That the testimony of any or all of the witnesses in 
a suit in equity, may, by the consent of the parties and of 
the Court, be taken orally at the hearing; and in suits for 
a dissolution of the marriage contract, the Court shall 
have power in all cases, by special order or standing rule, 
to order the testimony to be taken orally in open Court. 
Provided further, That when any testimony is taken 
orally in an equity case upon any issue of fact therein, 
arising from the filing of an answer or reply, the said tes- 
timony shall be reduced to writing by the Judge of tha 
Court, or by a person under his direction, and the same, 
(or when taken in short-hand, a complete and full written 
report thereof), shall be filed with the papers in the suit, 
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and be regarded a deposition or depositions in the case on 
appeal to an Appellate Court. Provided further, That in 
any action, suit or proceeding; in any Court in this State, 
the Court may, upon its own motion, and shall, when the 
parties shall so agree in writing, and also, at the request 
of either party to such action, suit or proceeding, and. at 
the cost of such party, appoint a competent short-hand 
reporter, if one can be obtained without delaying the 
action, suit or proceeding, to take down in short-hand all 
the testimony introduced in such action, suit or proceeding 
together with the objectioas of counsel to such testimony, 
the rulings of the Court thereon, and the exceptions of 
counsel thereto, and in case such reporter is appointed 
upon the motion of the Court, or upon the agreement. of 
the parties, the expense thereof shall abide the event of 
the action, suit or proceeding and be deemed a part of 
the disbursements therein, and the compensation to be 
paid such reporter shall in all cases be fixed by the Court 
by order made and entered of record. Before entering 
upon his duties such reporter, so appointed, shall take and 
subscribe to an oath to faithfully and impartially perform 
the duties of Court reporter, which shall be filed with the 
papers in the action, suit or proceeding.”’ 


Sec. 2. That Section 526, of the Code of Civil Pro- 
cedure, approved October 11, 1862, as amended by Section 
second oi the Amendatory Act, approved October 28, 
1872, be amended so as to read as follows: " 


“Sec. 526. Any party to a judgment or decree other 
than a judgment or decree given by confession, or for 
want of an answer, may appeal therefrom. ‘The party ap- 
pealing is known as the appellant, and the adverse party 
as the respondent; but the title of the action or suit is 
not changed in consequence of the appeal.”’ 


GENERAL LAWS. | 97 


a 


Sec. 3. That Section 804, of the Code of Civil Pro- 
cedure, approved October 11, 1862, as amended by Sec- 
` tion 8 of the amendatory Act, approved October 28, 
1872, be amended so as to read as follows: 

“Sec. 804. The testimony of'a witness in this State 
may be taken by deposition, in an action at law, at any 
time after the service of the summons, or the appearance 
of the defendant; and, in a special proceeding, after a 
question of fact has-arisen therein, in the following cases: 

“1. When the witness is a party to the action, or pro- 
ceeding, by the adverse party; 

“2, When the witnesses’ residence is such that he is 
not obliged to attend in obedience to a subpæna, as pro- 
vided in Section 785; 

“3. When the witness is about to leave the county, 
and go more than twenty miles beyond the place ot triai; 

“4. When the witness, otherwise liable to attend the 
trial, is nevertheless too infirm t~ attend; 

“5, ‘When the testimony is required upon a motion, or 
in any other case where the oral examination of the 
witness is not required.”’ 


Sec. 4. That Section 805, of the Code of Civil Pro- 
cedure, approved October 11, 1862, as amended by Section 
4 of the amendatory Act, approved October 28, 1872, be 
amended so as to read as follows: 

“Sec. 805. The testimony of a witness in a suit in 
equity is taken by deposition, or orally, upon a hearing, as 
elsewhere provided in this Code, and in the manner pro- 
vided in this chapter; unless the Court makes an order, as 
it is hereby empowered to, of reference to take the testi- 
mony in the case and report the same to the Court. The 
Court may also direct the Referee to state, in his report, 
the conclusions of fact, or facts and law, as found by him. 
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In such case the witnesses shall be examined before iie 
Reteree, provided they reside within the county, or within 
twenty miles’ of the place ot hearing of the said reference, 
and their testimony reduced to writing and subscribed in 
the same manner as in ordinary cases of reference; and, in 
case the Referee is directed to state the conclusion of fact, 
or of facts and law, found by him, the testimony of 
witnesses residing out of the county, and more than twenty 
miles from such place of hearing, may be heard before 
the Referee by deposition, or orally, at the option of the 
party producing the witness; Provided, This Section shall 
not be construed to apply to, or affect any testimony taken 
in any suit now pending, or heretofore tried before-a 
Referee.” | . 

Sec. 5. That Section 813 of the Code of Civil Pro- 
cedure, approved October 11, 1862, as amended by Section 
8 of an amendatory Act, approved October 24, 1866,’ be 
amended so as to read as follows: | 

“Sec, 813. Either party may take the testimony of a 
witness in this State by deposition in the cases allowed by 
this Code, before the Clerk of the Court ot Record, or 
other person authorized to administer oaths, on giving the 
adverse party previous notice of the time and place of 
examination, the name of the officer and the witness; 
such, notice shall be at least three days, if the distance of 
the place of examination from the residence of tbe person 
to whom the notice is given do not exceed twenty-five 
miles, and one day in addition for every additional twenty- 
five miles, unless the Court or Judge thereof by order 
prescribe a shorter time. When a shorter time is pre- 
scribed the order shall be served with the notice.’ 

Suc. 6. That Section 817 of the Code of Civil Pro- 
cedure, approved October 11, 1862, as amended by Section 
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9 of an amendatory Act, approved ‘October 24, 1866, be 


amended so as to read as follows: 


“Sec. 817. A deposition taken pursuant to the pro- 
visions of this Chapter may be used by either party upon 
the trial or proceeding, against any party giving or 
receiving the notice, subject to all legal exceptions. But 
no objections can be made at the trial to the relevancy of 
the testimony or the form of the interregatoty, unless the 
same appear by the deposition or written interrogatories 
to have been taken at the time of the examination or the 
settling of such interrogatories. Section 814, except the 
first sentence thereof, and Sections 815 and 816 shall apply 
to depositions taken out of the State on oral interroga- 
tories.’ - 


Src. 7. That Section 819 of the Code of Civil Pro- 
cedure, approved October 11, 1862, as amended by Section 
10 of an amendatory Act, approved October 24, 1866, be 
amended so as to read as follows: 


“ Sec. 819. When a deposition has been once taken it 
may be read in the same action, suit or proceeding, or in 
any other action, suit or proceeding between the same 
parties, or their representatives upon the same subject, and 
is then to be deemed the evidence of the party reading it. 
When any portion of a deposition is excluded from a case, 
so much of the adverse examination as relates thereto is 
excluded also.”’ 


Approved October 28, 1874. 
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AN ACT to Prevent the Spreading of Contagious and Infectious Diseases 
among Domestic Animals. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. Any person, persons, company or corpora- 
tion, who shall bring, or cause to be brought, or aid in 
bringing into this State any sheep, hog, horse or cattle of 
any kind, or any domestic animal of any kind, knowing 
the same to be affected with any contagious or infectious 
disease shall be guilty of a misdemeanor, and on conviction 
be punished by a fine not less than one hundred dollars 
($100), nor more than one thousand ($1,000) dollars. 

Sec. 2. If any person or persons, company or corpora- 
tion owning or having possession or control of any animal 
affected by any such: contagious or infectious disease, 
shall fail to keep the same within an inclosure, or herd the 
same in some place where they will be secure from con- 
tact with. other animals of like kind not so affected, or 
. shall suffer such infected animals to range where they will 
be likely to come in contact with other animals not so 
affected, shall be guilty of a misdemeanor, and on convic- 
tion, punished by a fine of not more than one thousand 
($1,000) dollars for each offence. 

Src. 3. All offences under this Act may be punished 
by indictment. 

Src. 4.- All fines secured under this Act shall be paid 
into the treasury of the proper county for the use of the 
common schools thereof. 

Sec. 5 Any person, company or corporation, violating 
any of the provisions of this Act, shall be liable for all 
damages sustained by any other person, company or cor- 
poration through such violation. 
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Sec. 6. All Acts and parts of Acts conflicting with the 
_ provisions of this Act are hereby repealed. 


Sxc. 7. Inasmuch as the law now in force provides no 
penalty, and the public interest greatly demands it, this 
Act shall take effect and be in force from and after its ave 
proval by the Governor. 


Approved October 28, 1874. 


AN ACT Grantin g to the Northern Pacific Railroad Company, a corpora- 
tion created by, and existing under, the laws of the United States, 
the consent of the State of Oregon to Construct its Railroad and .; 
Telegraph Line within the limits of this State. í 


| 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Suction 1. That the consent of this State be, and is, 
hereby given to the Northern Pacific Railroad Company, 
a corporation chartered by an Act of the Congress of the 
United States, approved July 2, 1864, to construct its road 
and telegraph line, or any portions of the same, within the 
boundaries of this State, and to enjoy, within said bounda- 
ries, the rights and privileges which said corporation has, 
or may have, under the laws of the United States by virtue 
of said Act of Congress, and the amendments thereto; 
Provided, That nothing herein, or in any law of this State 
contained, shall be so construed as to authorize the said 
Northern Pacific Railroad Company to exclude other rail- 
road corporations from laying down a track within the 
limits of the right of way allowed to said Northern Pacific. 
Railroad. Company in mountain or river passes, where 
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there is not otherwise room, at ordinary and reasonable 
expense, for two or more roads. 


Src. 2. Said Northern Pacific Railroad Company shall 
not be assessed for taxation upon its road, right of way, or 
the materials used or provided for use, in this State, in the 
‘construction of its road or telegraph line, except upon 
those portions of its line of road as shall be so far com- 
pleted as to be thrown open to public use. 


Sro. 8. Nothing in this Act shall have the effect, or be 
so construed, as in any manner interfering with or obstruct- 
ing the location or construction of the Portland, Dalles 
and Salt Lake Railroad, or any section thereof, or its 
depots, stations, or side-tracks, as provided by an Act 
approved the 15th day of October, 1872, and an Act 
approved the 20th of October, 1874. 

Approved October 28, 1874. 


AN ACT to amend Section 19 of Chapter L, Title I of Miscellaneous 
Laws of Oregon. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


Secrron 1. That Section Nineteen of Chapter Fifty, 
Title One of Miscellaneous Laws of Oregon, be so amended 
as to read as follows, viz: 

«The County Court shall, annually, at the January term 
thereof, appoint a Supervisor of Roads for each Road Dis- 
trict in the county, and shall at any time fill any vacancy 
that may vccur in such office. The County Court shall 
cause a certified copy of the order appointing a Supervisor 
to be sent to the nearest post office of such person so ap- 
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pointed by mail, duly registered according to the laws of 
the United States, as soon as may be, which shall be 
- notice of his appointment and evidence of his authority to 
act as such; and before entering upon the discharge of 
his duties, shall take an oath to faithfully discharge the 
duties of his office, and when any person shall tail or refuse 
to accept the appointment of Supervisor he shall be fined 
in the sum of twenty-five dollars, to be appropriated to 
road purposes in the Road District for which such person 
shall have been appointed; Provided, That no person shall 
be compelled to serve as Supervisor more than one year 
in two; Provided further, That the County Court may 
excuse any Supervisor from the payment of said fine upon 
being satisfied that such person ought not to have been 
appointed; and the County Court shall have power at any 
time to remove from office any Supervisor who shall fail 
or refuse to perform his duty, and all vacancies shall be 
filled at any term of Court at which any removal shall 
be made, or vacancy occur; Provided further, And if 
required by the Court shall enter into an undertaking to 
the county, with one or more sureties, to be approved by 
the Court, in any sum specified by the Court not exceed- 
ing one thousand dollars, to the effect that he will faith- 
fully account for and pay over to his successor all moneys 
that may be in his hands by virtue of his office. The 
County Court shall have power at any time to remove 
from office any Supervisor who shall fail, neglect or refuse 
the duties of his office.”’ 


Approved October 28, 1874. = 
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AN ACT to Provide for Liens of Mechanics, Laborers, Material Men and 
others, and Prescribing the manner of their Enforcement, 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. All original contractors, artisans, machinists, 
builders, mechanics, lumber merchants and other persons 
making original contracts for the construction, erection, 
alteration or repair either in whole or in part, of any 
building, wharf, bridge, ditch, flume, tunnel, fence, ma- 
chinery or aqueduct, or any other structure or super- 
structure, shall have a lien upon said material, and upon 
the building, wharf, bridge, ditch, flume, tunnel, fence, 
machinery, or aqueduct or other structure or super- 
structure aforesaid, for the work and labor done, or ma- 
terial furnished by each respectively, upon the terms, for 
the uses and benefits, and upon the trusts hereinafter men- 
tioned, to the extent of the original contract price; and 
such contract shall operate as alien in favor of all sub- 
contractors, laborers, and material-men who shall perform 
labor or furnish material for the erection, construction, 
alteration or repair of such building, wharf, bridge, ditch, 
flume, tunnel, fence, machinery, aqueduct or other struct- 
ure or superstructure, to the extent of the original con- 
tract price. 

Sec. 2. The land upon which any building, wharf, 
bridge or other structure or improvement as aforesaid, is 
situated or constructed, together with a convenient space 
about the same, or as much as may be required for the 
convenient use and occupation thereof, shall also be sub- 
ject to the liens created by this Act, if at the time the 
work was commenced cr the materials tor the same had 
commenced to be furnished, the said land belonged to the 
person who caused said building or other improvement to 
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be constructed, altered or repaired; but if such person 
owned less than a fee simple estate in such land, then only 
his interest therein shall be subject to such lien, and in., 
case such interest shall be but a leasehold interest, and the 
holder thereof shall have forfeited his right thereto, the 
purchaser of such building or improvement and leasehold 
term, or so much thereof as remains unexpired, at any 
sales under the provisions of this Act, shall be held to be 
the assignee of such leasehold term, and as such shall be 
entitled to pay the lessor all arrears of rent or other money 
or costs due under said lease, unless the lessor shall have 
regained possession of the said Jand and property, or ob- 
tained judgment for the possession thereof, prior to the 
commencement of the construction, alteration or repair of 
the building or other improvement thereon, in which event 
said purchaser shall have the right only to remove the 
building or other improvement within thirty days <£ after he 
shall have purchased the same; and the owner of the land 
shall receive the rent due him, payable out of the pro- 
ceeds of the sale, according to the terms of the lease, 
down to the time of such removal. 


Sec. 8. Every lien created under this Act shall be pre 
ferred to every other lien, or encumbrance, which shall 
have attached upon said property subsequent to the time 
at which the work was commenced or materials furnished. 
But nothing herein contained shall be construed as affect- 
ing any valid encumbrance upon the said land duly made 
and recorded before said work was commenced, or ma- 
terials furnished, unless the original contract shall have 
been acknowledged, or proved and recorded in the same 
manner as conveyances are required to be acknowledged, 
proved and recorded, prior to the recording of such valid 


encumbrance, in which case the lien of such original con- 
14 
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tract shall take precedence from the time of its rezord. 


Sec. 4. Whenever by the provisions of the original 
contract the payments to an original contractor are to be 
made by installments, at specified times, on the comple- 
tion of specified portions of the work, or on completion of 
the whole work, it shall be the duty of every laborer, 
workman or material-man, or their assigns, prior to the 
time when such payment shall become due, to give writ- 
ten notice to the employer of the original contractor of the 
nature and extent of his claim against the original con- 
tractor, or his assigns, over and above all payments and 
offsets, for work and labor done, or agreed to be done, or 
materials furnished, or agreed to be furnished, for such 
construction or repair. If the original contractor shall ad- 
mit the validity of all such claims, and they shall have 
been presented in good faith, the employer shall pay the 
same when such payment or installment shall fall due, if 
the amount thereof shall be sufficient so to do; if not suf- 
ficient he shall distribute the same pro rata among them. 
If the original contractor shall admit a portion of such 
claims to be due, but shall dispute others, then if the 
amount of money or installment due under the original 
contract is sufficient to pay all of said claims, as well those 
disputed as those admitted, said employer shall pay the 
admitted claims and deposit in the office of the Clerk of 
the county an amount suflicient to pay those which are 
disputed, subject to the determination hereinafter men- 
tioned. But if the amount of the money or installment 
due is insufficient to pay all of said claims then he shall 
pay so much of the admitted claims as would constitute 
their pro rata proportion of the whole amount of all said 
claims, as well those disputed as those admitted and shall 
deposit the balance in the office of the County Clerk of 
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the county subject to the determination hereinafter men- 
tioned. The making of such payments or deposits shall 
discharge the lien to the extent of such payments or de- 
posits, and any payments made by the employer to work- 
men or material-men, under the provisions of this Act, 
shall operate as a payment to the original contractor. 

Sec. 5. No laborer, workman, or -material-man, doing 

work or labor, or furnishing materials to any original con- 
tractor, or his assigns, shall have the benefit of a lien 
under the provisions of this Act, unless he shall give the 
notice required by the preceding Section. 
- Sc. 6. No payment by any original employer to any 
original contractor, or his assigns, made prior'to the time 
when the same shall fall due under the terms of the 
original contract, shall be valid for the purpose of defeat- 
ing or discharging any lien created in favor of any work- 
man, laborer, or material-man, but shall be deemed fraud- 
ulent and void as against them. 

Sec. 7. If any material man, workman or laborer shall 
willfully present a false claim under any of the provisions 
of this Act, or shall willfully omit in presenting his claim 
to allow all credits whieh may be justly allowable, he shall 
forfeit his lien. 

Sec. 8. The lien created under this Act shall operate 
and inure for the benefit of the original contractor, or his 
assigns, subject to the rights and claims of all material- 
_men, workmen and laborers, and whenever their liens are 
discharged as herein specified, such original contractor, or 
his assigns, may proceed for the enforcement of his len in 
the same manner as in other cases, and where any suit has 
been commenced by material-men or laborers, for the 
purpose of enforcing their liens, the rights and liens of 
such contractor may be settled and adjudicated in said 
suit. P 
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Sec. 9. Whenever, through the absence of the original 
employer, it shall be out of the power of any material- 
man, workman or laborer, to give timely notice to such 
employer, personally or by leaving the same at his usual 
place of business or residence, of his claim, before the 
falling due of any installment or payment, he may in lieu 
thereof post such notice in a conspicuous place upon the 
building, wharf, superstructure, bridge, ditch, flume, 
tunnel, fence, machinery or aqueduct. 

Sec. 10.- If the original contractor or his assigns shall 
fail or refuse to make such payment or deposit as is pro- 
vided for in Section four of this Act, or if he shall make 
such deposit to meet disputed claims, then any person or 
persons and any number of claimants having or claiming 
a lien or the benefit of a lien under the provisions of this 
Act, may commence and join in an equitable action for the 
enforcement of their lien either against the fund or against 
the property on which the lien exists; and for the de- 
termination of the rights of the several persons claiming 
liens thereon, the summons in said action shall be served 
on the original contractor or his assigns, and the original 
employer or his assigus, in the manner prescribed by law 
in civil actions; and in addition thereto a notice shall be 
published in some newspaper published in the county, and 
if none be published in the county, then in a newspaper 
published in an adjoining county, at least once a week for 
three weeks, stating the Court in which the action is 
brought, the names of the parties, the nature and extent 
of the relief prayed for, and calling upon all persons 
interested in the enforcement of the lien, or claiming any 
benefit thereof, to present their claims within ten days 
after the complete publication of said notice, and that in 
case of failure so to do within that time, or so much 
further time as may be allowed by the Court or Judge, 
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the party so failing shall forfeit his lien under this Act. 
Any person who shall file a written notice with said Clerk 
within the time aforesaid, specifying the nature, extent 
and particulars of his claim, shall, if not -already made a’ 
party to thesuit, be deemed a plaintiff therein from the 
time of filing such notice. The Court shall proceed to, 
hear and determine such suit and decide upon the merits 
thereof and the rights and liens of the respective’ parties, 
as in other equity cases, and may direct the sale of the 
property on which the lien exists, and the distribution of 
the tund among the parties entitled to the same. 


Sec. 11. All persons to whom any portions of the 
original contract between the employer and the original 
contractor may be assigned, shall occupy the same position 
with reference to the material men, workmen and laborers 
as such original contractor in regard to priority of liens; 
but should-there remain a surplus after the payment of 
such liens, then such assignee of the original contractor 
shall be entitled to a priority over him in the distribution, 
which would otherwise go to the original contractor; such 
assignment, in order to be valid, must be attached or 
annexed to, or noted on the original contract. 

Sec. 12. Nothing herein contained shall be construed 
to aflect or take away any action at law which any con- 
tractor, sub-contractor, or material-man would otherwise 
have against his employer. . 

_Sxc. 18. Whenever any materials shall have been 
furnished and delivered by any material-man to be used 
in the construction or repair of any building, wharf, 
superstructure,, bridge, ditch, flume, tunnel, fence, 
- machinery or aqueduct aforesaid, such materials shall not 
-be subject to attachment, execution or other legal process, 
to enforce any debt due by the purchaser of such materials, 
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so long as, in good faith, the same are about to be applied 
to the construction or repair of such building, wharf, 
superstructure, bridge, ditch, flume, tunnel, fence, ma- 
chinery or aqueduct. 

Src. 14. Any person or persons who shall fraudulently 
and willfully induce or persuade any lumber dealer or 
other material-man to sell to him or them any lumber or 
other materials to be used in the erection, construction, 
repair Gr finishing of any building, wharf, superstructure, 
bridge, ditch, flume, tunnel, fence, machinery or aqueduct 
aforesaid, not intending at the time of said sale so to use 
the same, but meaning to apply the same to other uses and 
purposes, shall be guilty of a misdemeanor, and on convic- , 
tion shall be punished by imprisonment in the County 
Jail for aterm not exceeding one year, or by a fine not 
exceeding five hundred dollars, or by both such and im- 
prisonment. 


Suc. 15.- Whenever any person shall proceed to erect, 
construct or repair, or cause to be erected, constructed or 
repaired, any building, wharf, superstructure, bridge, 
ditch, flume, tunnel, fence, machinery or aqueduct afore- 
said without making a contract in writing, or if the con- 
tract is oral, who shall refuse, when applied to by any sub” 
contractor, artisan, machinist, mechanic, builder, lumber- 
merchant, or material-man, to furnish a memorandum in 
writing of the terms of such oral contract for such con- 
struction, or repairs, every person who shall perform labor, 
or furnish materials for such building, wharf, superstruc- 
ture, bridge, ditch, flume, tunnel, fence, machinery or 
aqueduct, shall have a lien to the full extent of all labor 
performed upon, or materials furnished by him for use in 
the construction, erection or repairing of such building, 
wharf, superstructure, bridge, ditch, flume, tunnel, fence, 
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machinery or aqueduct upon the interest of the person 
causing the same to be constructed or repaired on the 
‘thing so caused to be constructed or repaired, and on the 
land for a convenient space around the same, or so much 
as may be required for the convenient use or océupation 
thereof, which lien shall relate to the commencement ot 
the work, and may be enforced in the same manner as 
other liens herein provided for. 


Sec. 16. No hen provided for in this Act shall bind 
any building, wharf, superstructure, bridge, ditch, flume, 
tunnel, fence, machinery or aqueduct aforesaid for a longer 
period than six months alter the completion or repair 
„thereof, unless suit be brought in a proper Court within 


that time to enforce the same, or if a credit be given, 


then six months after the expiration of such credit. But 
- no lien shall be continued in force for a longer time than 
two -years from the time the work is completed, or the 
materials furnished by any agreement to give credit. 


Sec. 17. Any mechanic, artisan or machinist who 
shall make, alter or repair any article of personal property 
at the request ot the owner or legal possessor of such 
property, shall have a lien on such property, so made, al- 
tered or repaired, for his just and -reasonable charges for 
his work done and materials furnished, and may hold and 
retain possession of the same until such just and reagona- 
ble charges shall be paid; and if not paid for within the 
space of two months after the work shall be done, such 
mechanic, artisan or machinist, may proceed to sell the 


property by him so made, altered or repaired, at public | 


auction, by giving three weeks public notice of such sale 
by advertisement in some newspaper published in the 


county in which the work was done, or if there is no such - 
“newspaper, then by posting up, notices of such- sale in | 
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three of the most public places in the town or precinct 
= where such work was done and the proceeds of such sale 
shall be applied, first, to the discharge of such lien and 
the costs and expenses of keeping and selling such prop- 
erty and the remainder, if any, shall be paid over to the 
owner thereof. 

Sec. 18. Every sub-contractor, or other person other 
than the original contractor, who shall acquire any hen 
under the provisions of this Act, shall, within thirty days 
after the completion or repair of any such building, wharf, 
or superstructure, bridge, ditch, flume, tunnel, fence, 
machinery or aqueduct, file in the office of the County 
Clerk a just and true account of the demand due to him 
after deducting all proper credits and offsets and shall © 
verify the same by his own oath, and shall also file, at the 
same time, a description of the property to be charged 
by said lien, and in default thereof shall lose his lien. 
The original contractor having a lien shall file such 
verified account and description, within sixty days after 
the completion or repair of such building, wharf, super- 
structure, bridge, ditch, flume, tunnel, fence, machinery 
or aqueduct, otherwise the benefit of such lien, so far as 
he is concerned, shall be lost, but the same shall continue ` 
and remain in force for the benefit of all other parties in 
the same manner and to the same extent as if tbe original 
contractor had filed such verified account and description 
within the time aforesaid; Provided, They shall have 
complied with the provisions of the first part of this 
Section. 

Sec. 19. Nothing contained in this Act shall be 
deemed to apply to or affect any lien heretofore acquired. 

Src. 20. ‘Titles one (1) and two (2), of Chapter thirty- 
two (32), of the Miscellaneous Laws are hereby repealed. 


Approved October 28, 1874. 
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AN ACT to provide for the Appointment of a Board of Immigration 
Commissioners in this State, and for the Appointment of Honorary 
Commissioners in other States of the -United States and in Foreign 


Countries. ‘ 


Be it enacted by the Legislative meee of the State of 
Oregon: 

Srotion 1. That the Governor is hereby authorized to 
appoint a State Board of Immigration, to consist of five 
members, to act without salary or other compensation, who 
shall have power to adopt their own rules and working 
regulations for the transaction of their business, but no 
rules to have force of law so as to affect third persons. 

Src. 2. That the Governor is hereby also authorized 
` to appoint Honorary Commissioners in foreign countries 


and in the various States of the United States to invite - 


emigration to this State, and to act for the State of Oregon 
in circulating information as to the resources of this State, 
and who shall act without salary or other compensation. 


Sec. 8. As this Act is deemed of great public impor- 
tance it shall become a law immediately after its approval 
by the Governor. 


Approved October 28, 1874. 


AN ACT Supplemental to an Act, entitled “An Act, for Collecting, Com- 
piling and Printing the Laws of Oregon,” approved October 22, 1872. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: an. 


Section 1. That the Secretary of State be, and he is 
hereby authorized, to make the following further distribu- 


tion and sale of the laws of Oregon, compiled and pub- 
15 


` 
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lished under an Act entitled “An Act for collecting, com- 
piling and printing the laws of Oregon, approved October 
42, 1872, to which this Act is supplemental, to wit: 

1. Send by mail or otherwise, one copy to each of the 
county officers in this State not provided for in said Act 
above named. 

2. Sell to any person, or persons, firm, or firms, who 
shall order ten or more copies thereof to sell again, at 
eight dollars per copy, gold or silver coin, deducting 
twenty-five per centum from said price. The proceeds of 
such sales shall be paid over to the State Treasurer in the 
manner provided in Section 5 of the Act, to which this 
Act is supplemental. 

Sec. 2. Inasmuch as there is now no law providing for 
furnishing said laws to all the county officers of this State, 
this Act shall be in force from and after its Approval by 
the Governor. 


Approved October 28, 1874. 


AN ACT to Regulate the Salaries of County Treasurers in the State 
of Oregon. r 


Be it enacted by the Legislative Assembly of the State of . 


Oregon: 

Section 1. The County Treasurers of the several 
counties of this State shall receive, as compensation for 
‘their services, the following annual salaries: 

Baker county, five hundred dollars; 

Benton county, five hundred dollars; 

Clackamas county, five hundred dollars; 
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Clatsop county, one hundred and fifty dollars; 
Columbia county, one hundred dollars; ; 

Coos county, three hundred ollarss: 

Curry county, one hundred and twenty-tive dollars; 
Douglas county, five hundred dollars; 

Grant county, tour hundred dollars; 

Jackson comnty, five hundred dollars; 

_ Josephine county, three hundred dollars; 

` Jaane county, five hundred dollars; 

at flini county, eight hundred dollars; 

Marion county, eight hundred dollars; 
Múltnomah county, eighteen hundred dollars; 
Polk county, five hundred dollars; 

Tillamook county, seventy-five dollars; 

Umatilla county, four hundred dollars; 

Union county, five hundred dollars; — 

Wasco county, three hundred dollars; 
Washington county, three hundred dollars; 
Yamhill county, four hundred dollars; 
Sec. 2. That all Acts, and parts of Acts, in conflict 

with this Act be, and the same are, hereby repealed. 
. Approved October 28, 1874. f 


AN ACT to amend Section 219 of Chapter XXI of the Criminal Code. 


Be it enacted by the Legislative Assembly fi the State of 
Oregon: 

Szotion 1. That Section 219 of Ghapter XXI of the 
Criminal Code be amended to read as follows: 

“Sec. 219. The punishment of death must be inflicted 
by hanging the defendant by the neck until he be dead, 
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and the judgment must be executed by the Sheriff, or his 
deputy, of the county in which it is given, unless where 
the place of trial has been changed, in which case it must 
be executed in the county where the action was com- 
menced, and all executions shall’ take place within the 
inclosure of the jail or jail yard whera., the defendant is 
confined, and in the presence of twelve bored. „fide electors 
of the county, to be selected by the Sheriff of sala_county, 
and the fact of the faithful performance of the Sheri or 
his deputy in carrying out the sentence of the Court PoI 
be certified to by the said twelve electors, and filed in the ` 
office of the County Clerk.”’ 


Approved October 28, 1874. - 


AN ACT to Prevent the Exhibition of Deformed Persons. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

- Section 1. No person, or persons, shall exhibit, or 
cause to be exhibited, in any public place within this State, 
any deformed person, either for reward or gratuity. 

Sec. 2. Any person violating the first Section of this 
Act shail, upon conviction thereof, be punished, for each 
offense, by fine not less than twenty-five nor more than 
fifty dollars, or by imprisonment in the county jail not less 
than one nor more than three months, or by both, in the 
discretion of the Court. 

Sec. 8. Justices’ Courts shall have jurisdiction of 
offenses against this Act; and it is hereby made the duty 
of the District Attorneys to prosecute all persons violating 
the provisions of this law. 
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Sec. 4. There being no existing law on this subject, 
and public interest demanding the prevention of the fur- 
ther exhibition of deformed persons in this State, this Act 
shall take effect and be in force immediately on its appro- 
val by the Governor. 


Approved October 29, 1874. 


AN ACT to amend an Act entitled “An Act to amend an Act entitled 
‘An Act to amend an Act entitled an Act Relating to Assesssrs,’ 
passed January 26, 1854; and an Act amendatory thereof, passed Jan- 
uary 26, 1855,’’ approved October 24, 1864; and an Act amendatory 
thereof, approved December 19, 1865. 


Be it enacted by the Legislative Assembly of the State of . 
Oregon as follows: i j 

Srotion 1. The Assessor, after qualifying as prescribed 
by law, shall enter upon the duties of his office on the first 
Monday in March next succeeding his election, and forth- _ 
with proceed and assess all the taxable property within 
his county at its true cash value, and shall return to such 
County Clerk, on or before the first. Monday in Sep- 
tember next following such assessment roll, with a full 
and complete assessment of such taxable property entered 
thereon, including a full and precise description of the land 
or town lots so owned by each person therein named, 
which description shall correspond with the plan or plat 
of the original survey, or the plan or plat of any town laid 
out or recorded, and said land and town lots shall be 
valued at their true cash value, taking into consideration 
the improvements on the land and in the surrounding 
ceuntry, the quality of soil, its convenience to navigation, 
public roads, mills and other local advantages, and the ` 
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County Court of any county may, if necessary, by order 
made before the first Monday of September, extend the 
time for returning the assessment roll until the first Mon- 
day of October following. That all Acts or parts of Acts 
inconsistent with this Act are hereby repealed. 


Src. 2. It shall be the duty ot Assessors to deduct in- 
debtedness within this State to the amount of one thousand 
dollars, and no more. 


Approved October 29, 1874. 


AN ACT to Repeal an Act further to amend the several Acts Relating to 
Pilotage and Towage on the Columbia Bar and Columbia and Wil- 
lamette Rivers. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 
That an Act further to amend the several Acts relating 
to pilotage and towage on the Columbia Bar and Columbia 
‘and Willamette Rivers, approved October 25, 1870, be 
and is hereby repealed. 


Approved October 29, 1874. 


AN ACT to repeal Sections 2 and 4 of an Act approved October 23, 1872, 
. entitled “An Act to amend Chapter xviii of the General Laws:concern- 
ing Fees of Officers, and to amend an Act, entitled ‘An Act to amend 
Chapter xviii of the General Laws concerning Fees of Officers,’ 
approved October 24, 1870, and Section 12 of an Act approved October 

24, 1864, entitled ‘An Act to prescribe the Fees of certain Officers and 
Persons,’ and Section 4 of an Act approved January 12, 1859, entitled 
‘An Act to amend an Act entitled an Act to regulate the Fees of certain 
Officers and other Persons,’ and Section 1 of an Act approved October 
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12, 1864, entitled ‘An Act to Fix the Legal Distances from, the several 
County Seats in this State to the Penitentiary, at the City of Portland, 
and regulate the Fees of Sheriffs for Conveying Convicts to the Peni- 


tentiary,’ and all of an Act approved October 29, 1870, entitled ‘An Act | 


to regulate the Fees of Officers in certain Counties,’ and all of an Act, 
approved October 28, 1872, entitled ‘An Act toamend an Act entitled an 

Act to Regulate Fees of Officers in certain Counties,’ and to amend 
Section 5 of an Act, approved October 21, 1864, entitled ‘An Act to 
amend an Act entitled an Act to provide for the Collection of Taxes,’ ” 
and to repeal an Act approved October 19, 1860, and to prescribe the 
Fees of Clerks and Sheriffs. 


Be it enacted by the Legislatie Assembly of the State of 
Oregon: 

Section 1. That Sections 2 and 4 of an Act, approved 
October 23, 1872, entitled “An Act to amend Chapter xviii 
of the General. Laws concerning fees of officers, and to 
amend an Act entitled ‘An Act to amend Chapter xviii of 
the General Laws concerning fees of officers,’ approved 


October 20, 1870, and Section 12 of an Act approved - 


October 24, 1864, entitled ‘An Act to prescribe the fees of 
certain officers and persons,’ and Section 4 of an Act ap- 


proved January 12, 1859, entitled ‘An Act to amend an Act- 
entitled an Act to regulate the fees of certain officers and- 


other persons,’ and Section 1 of an Act, approved October 
12, 1864, entitled ‘An Act to fix the legal distances from 
the several county seats in this State to the Penitentiary 
at the City of Portland, and regulate the fees ot Sheriffs 
for conveying convicts to the Penitentiary,’ and all of an 


Act approved October 29, 1870, entitled ‘An Act to regu- | 


late the fees of officers in certain Sone ” be, and the 
same are hereby repealed. - 

Sec. 2. The fees of the County Clerk shall be as follows: 

For issuing any writ, order or process, except a subpena, 
fifty cents. 

For issuing a subpena for one person, twenty cents; 
and five cents for each additional person named therein. 


- 
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For filing each paper or pleading, ten cents. 

For entering any judgement, order or.decree of any 
Court, thirty cents. 

For each folio after the first in any judgment, order or 
decree, fifteen cents. 

For each folio of any journal entry, other than a judg- 
ment, order or decree, fifteeh cents. 

For taking an affidavit including the administration of 
the oath, fifteen cents. 

For swearing a witness, ten cents. 

For taking and approving an uigertaking or bond in 
any case, twenty-five cents. 

For making and filing judgment roll, twenty-five cents. 

For making copies of journal entries for judgment roll, 
fifteen cents for each folio. 

For docketing judgment or decree in judgment aoe 
thirty-five cents. 

For making copies of any records or file for each folio, 
fifteen cents. 

For official certificate under seal of any court, twenty” 
- five cents. 

For official certificate without seal, twenty-five cents. 

For issuing commission to take testimony, fifty cents. 

For taking depositions, for each folio, fifteen cents. 

For taxing costs and disbursements, fifty cents. 

For docketing cause in any action or proceeding, 
seventy-five cents. 

For swearing jury on the trial of an action, suit or pro- 
ceeding, fifty cents. 

For receiving, reading, filing and recording verdict in 
any suit, action or proceeding, seventy-five cents. 

For issuing letters testamentary of administration or 
guardianship, fifty cents. 
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For recording any judgment, order, decree, bill or 
appointment of any executor, administrator or guardian, 
for each tolio, fifteen cents. 
For recording the appointment of any admeasurer of 
dower, twenty-five cents. . 
For making all indexes in relation to an estate, fifty. 
cents. 
For making and keeping a register ‘in relation to ar 
estate, fifty cents. 
For making and keeping a record of the accounting and 
distribution in relation to any estate, two dollars. 
For filing and making a certified copy of i Joolaration 
to become a citizen of the United States, fifty - 
For entering judgment of admission of an alien to citi- 
zenship and making a certified copy thereof, one dollar 
and fifty cents. > 
For making blank assessments, census or tax.rolls, or 
copies thereof required by law, for each quire such roll 
may contain, four dollars. 
For making copies of assessment or census Toll, for each 
folio, fifteen cents. 
‘For extending on tax roll the rates levied by the county 
court, for each folio, fifteen cents. | 
For each warrant or order drawn on the County - Treas- 
urer, ten cents; Provided, That no charge shall be- made 
for filing or canceling redeemed orders or warrants. 
For making abstracts of the same, for each folio, fifteen 
cents. j i 
For making out exhibits of the receiptsand expendi- 
tures of the county, for each {olio, fifteen cents. 
For each certificate of election required by law, fifty 
cents. 
For each election notice required by law, AE 
cents. 


— 
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For making out an appointment in pursuance of an order 
of the county court, twenty-five cents. 

For issuing any license required by law, other than a 
marriage license, fifty cents. 

For making and depositing in jury box the ballots con- ` 
taining the names of the persons on the jury list, one dol- 
Jar. 

For drawing jurors for any term of the Circuit or 
County Court, and making and filing memorandum thereof, 
fifty cents. 

For making panel for Sheriff, fifty cents. 

For making and filing a list of jurors or witnesses in 
criminal cases, and before grand jury, who may be returned 
to any court with an account of the mileage and per diem, 
five cents for each name. 

For recording such mileage and per diem in jury book, 
for each folio, fifteen cents. 

-~ For opening and canvassing election returns, for each 
day necessarily employed, three dollars. 

For making abstracts of the votes cast at any election, 
for-each folio, fifteen cents. 

For receiving, receipting for, keeping and disbursing 
money, on the first five hundred dollars, one-half per 
centum; on the second five hundred dollars, one-fourth 
per centum; on all sums over one thousand dollars, one- 
eighth per centum. 

For taking and certifying an acknowledgment to a deed 
or other instrument of writing, fifty cents. 

For recording any deed, declaration, contract or other 
private writing required by law to be recorded, for each 
folio, fifteen cents. 

For making and issuing a marriage license, registering 
the same, filing, recording and indexing marriage certifi- 
cate, two dollars. 
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For filing and making entry, when required by law, of 
any articles of incorporation, bill of oe or chattel mort- 
gage, fifty cents. 

For entering and attesting satisfaction of a mortgage or 
judgment, twenty-five cents. 

For each poll book required by law, one dollar. 

For taking each justification to a bond or undertaking, 
twenty-five cents. 

For making in the several indexes the entries required 
of the filing and recording of any instrument, paper or 
notice, for each entry, fifteen cents. 

For receiving and filing every mandate from the Supreme . 
Court and accompanying papers, fifty cents. 

For entering issuance of attachment 1 in register, twenty- 
five cents. 

For furnishing fee bill to any person, twenty-five cents, 

For entering issuance of execution in execution docket, 
twenty-five cents. _ 

For entering return of execution and how disposed of 
in execution docket, for each folio, fitteen cents. 

For recording any private. writing less than one folio, 
twenty-five cents. 


Szc. 8. The fees of the Sheriff shall be as follows: 

For serving any writ for the enforcement of a judgment 
or decree, seventy-five cents. 

For serving any summons, subpena, notice or order, on 
each person served, twenty-five cents. l 

For executing any provisional remedy, fifty cents. 

For serving any bench warrant or warrant of arrest, one 
dollar. 

For committing a person to prison or discharging him 
therefrom, or attending a person in custody before a 


Court of [or] Judge, fifty cents. - 
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For taking an inquest a a jury for the trial of thie ight 
of property, two dollars. 

For taking and approving any undertaking or bond, 
fifty cents. 

For making and delivering a copy of any process, order 
or notice necessary to complete the service thereof, for 
each folio, fifteen cents. 

For summoning any panel of jurors for the Circuit Court, 
to be paid by the county, ten dollars, 

For summoning any panel of jurors for the County 
Court, six dollars. 

For summoning a jury in any other case tegund by 
law, four dollars. 

For calling a person from the — to serve as a: 
juror, ten cents. 

For all money actually made oy anoc and re- 
turned to the clerk, two per centum on the first thousand 
dollars, and one per centum on all sums over one thousand 
dollars. 

For making a conveyance of ae PEIRE, REO... 
cess, to be paid by the grantee, twé dollars. © l 
For making a certificate of sale of real proper y forty 


a 


cents. 

For making a certificate of ‘sale PEE oiy 
when required or demanded-to-be paid’ by the ' purchaser, 
orty cents. Lee & š 

For posting each notice ot any election, to be paid by 
the county, twenty-five cents. ; 

For serving notice on each judge of election, to be paid 
by the county, fitty cents. 

For executing a sentence of death, fifty dollars. 

For serving a writ, with the power of the county, three 
dollars. 
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For each day’s attendance on the Circuit or County < 


Court, three dollars. 

` For any service that may be rendered by constable, the- 
fees that are allowed a constable, and no more. 

Sec. 4. A Sheriff shall be entitled to receive five dollars 
a week for keeping and boarding any prisoner arrested 
upon civil or criminal process in the county jail, and a pro- 
portionate part thereot for any fraction of a week; Pro- 
vided, That if at any time the number of prisoners con- 


fined on criminal process in such jail shall exceed ten, ` 


then the Sheriff shall receive four dollars per week for 
boarding and keeping each such prisoner during the period 
such number shall remain in custody. When the ` pris- 
oner is arrested on criminal process the compensation must 
be paid by the proper county. 

Sec. 5. The Sheriff shall receive, for conveying a con- 


vict to the Penitentiary, and delivering him to the proper 


officer thereof, three dollars per day for each day actually 
engaged, besides necessary traveling expenses for himself 
and such convict, and the necessary expenses incurred in 
guarding such convict during such conveyance, to be paid 
out of the State Treasury; Provided, That where there is 
direct communication, either by railroad or by | steamboat, 
from the place from which said convict is to be conveyed 
to the Penitentiary, no allowance shall be made for guards. 


Sec. 6. That Section 5 of an Act, entitled “An Act to 
amend an Act entitled an Act to provide for the collection 
of taxes, and to repeal an Act approved October 19, 1860,” 
approved Octobe: 21, 1864, be amended so as to read as 
follows: - 


Sec. 5. The Sheriff shall þe allowed two per centum 
on all taxes collected by him up to the first- Monday of 
April next succeeding the date of said warrants, which per 
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centum shall be paid by the county; Provided, however, 
That when a special tax is levied in any county exceeding 
five thousand dollars, the fees for collecting such special 
tax shall only be one per centum, and such per centum is 
to cover all expenses for printing notices and attending at 
the places of voting to collect taxes. 


Sec. T. The County Clerks and Sheriffs, in the counties 
of Grant, Jackson and Baker, shall receive for their 
service an additional compensation of twenty-five per 
centum. 


Src. 8. The fees ot County Clerks and Sheriffs, in the 
counties of Coos, Curry, Clatsop, Tillamook, Josephine, 
Union and Columbia, shall be as follows: 

For issuing auy writ, order or process, except a subpena, 
seventy-five cents. 

For issuing asubpena, for one person, twenty-five cents; 
and ten cents for each additional person named thereih. 

For filing each paper or pleading, fifteen cents. 

- For entering any judgment, order or decree of any 
Court, fifty cents. 

For each folio, after the first, in any judgment, order or 
decree, twenty-five cents. 

For each folio of any journal entry, other than a judg- 
ment, order or decree, twenty-five cents. 

For taking an affidavit, including the administration of 
the oath, twenty-five cents. 

For swearing a witness, twenty cents. 

For taking and approving an undertaking or bond, in 
any case, fifty cents. 

For making and filing judgment roll, twenty-five cents. 

For making copies of journal entries, for judgment roll, 
for each folio, twenty-five cents. 


\ 


ae 
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For docketing gan eeN or decree, in judgment docket, 
fifty cents. 

For making copies of any record on file, for each folio, 
twenty-five cents. 

For official certificate, for each folio contained ean 
twenty-five cents.  ' 

For issuing commission to take testimony, fifty cents. ` 

For taking depositions, for each folio, twenty-five cents. 

For taxing costs and disbursements, fifty cents. 

For each jurat, with seal attached, fifty cents. 

For each jurat, without seal, twenty-five cents. 

For docketing cause fn any action or proceeding, one 


dollar. 


For swearing jury on the frial of an action, suit or pro- 
ceeding, one dollar. 

For receiving, filing and recording verdict, in any suit, 
action or proceeding, one dollar. 

For issuing letters testamentary of administration or 
guardianship, one dollar. 

For recording any judgment, order, decree, bill or ap- 
pointment of any executor, administrator or guardian, 
for each folio, twenty-five cents. | 

For recording the appointment of any admeasurer of 
dower, fifty cents. 

For making all indexes in relation to an estate, one 
dollar. “2 

For making and keeping a register in relation to an 
estate, one dollar. 

For making and keeping a record of the accounting 
and distribution, in relation to any estate, two dollars and - 
fifty cents. 


For filing and making a certified copy of a declaration 
to become a citizen of the United States, one dollar. 
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For entering judgment of admission of an alien to citi- 
zenship, and making a certified copy thereof, two dollars. 

For making blank assessment, census or tax rolls, or 
copies thereof required by law, for each quire such roll 
may contain, eight dollars. 

For making copies of assessment or census roll and ex- 
tending thereon the rates levied by the County Court, for 
each folio, twenty-five cents. 

For each warrant or order drawn on the County Treas- 
urer, fifteen cents. 

For making abstracts of the same, for each, ten cents. 

For making out exhibits of the receipts and expendi- 
tures of the county, for each folio, twenty-five cents. 

For making out an appointment, in pursuance of an or- 
der of the County Court, fifty cents. 

For each certificate of election required by law, one 
dollar. 

For each election notice required by law, fifty cents. 

For issuing any license required by law, one dollar. 

For making and depositing in jury-box and ballotg con- 
taining the names of the persons on the jury list, two dol- 
lars. l 

For drawing jurors for any term of the Circuit or 
County Court, fifty cents. 

For making panel for sheriff, one dollar. 

For making and filing a list of jurors, who may be re- 
turned to any court, with an account of the mileage and 
per diem of each, two dollars. 

For recording such mileage and per diem in jury book, 
for each folio, twenty-five cents. 

For opening and canvassing election returns, for each 
day so employed, three dollars. 

Making abstracts of votes, for each folio, twenty-five 
cents. 
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For receiving, keeping and disbursing money: On the 
_ first five hundred dollars, one per centum ; on the second 
five hundred dollars, one-half per centum ; on the third. 
five hundred dollars, one-fourth per centum, and for each 
additional five hundred dollars, one-fourth per centum., 

For taking and certifying an acknowledgment to-a 
deed or other instrument of writing, one dollar. 

For recording any deed, declaration, contract, or other 
private writing required by law to be recorded, for each 
folio, twenty-five cents. 

For making and issuing a marriage license, making 
memorandum thereof, and recording marriage certificates, 
two dollars and fifty cents. 

Yor filing and making entry, when required by law, of - 
any article of incorporation or chattel mortgage, seventy- 
five cents. i 

For entering and attesting satisfaction of a mongigs or 
judgment, fifty cents. 

For each poll book required by law, two dollars. 

For each days attendance on the Circuit or County 
Court, three dollars. 

For taking each justification to a bond or Hidertaking l 
twenty-five cents. 

For making, in the several indexes, the entries required | 
of the filing and recording of any instrument, paper or 
notice, for each entry, twenty-five cents. 

For receiving and filing every remittur from the Supreme 
Court, and accompanying papers, one dollar. 

For searching files of each year, in his office (but not to 
charge suitors or attorneys), fifty cents. 

For entering issuance of attachment in register, fifty 
cents. 


For furnishing fee bill to any person, twenty-five cents. 
17 
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For entering issuance of execution, in execution docket, 
fifty cents. 


For entering return of execution, and how disposed of, 
in execution docket, fifty cents. 

For recording any private writing, less than one folio, 
fifty cents. 

Sec. 9. The fees of the Sheriff shall be as follows: 

For serving auy writ for the enforcement of a judgment 
or decree, one dollar. 

For serving any summons, subpena, notice or order, on 
each person served, fifty cents. 

For executing any provisional remedy, one dollar. 

For serving any bench warrant or warrant of arrest, two 
dollars. / 

For committing a person to prison or discharging him 
therefrom, or attending a person in custody before a Court 
‘or Judge, one dollar. 

For taking an inquest by a jury for the trial of the right 
of property, three dollars. 

For taking and approving any undertaking or bond, one 

=“ dollar. i 

For making and delivering a copy of any process, order 
or notice necessary to complete the service thereof, for 
each folio, twenty-five cents. 

For summoning- any panel ot jurọrs for the Circuit 
Court, to be paid by the county, fitteen dollars. 

For summoning any panel of jurors for the County 
Court, eight dollars. 

For summoning a jury in any other case, required by 
law, five dollars. 

For calling a person from the bystanders to serve as a 
juror, twenty-five cents. 

— For all money actually made on any process and re- 
__ turned to the Clerk, under one thousand dollars, three per 
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centum; on all sums over one thousand dollars, three per 
centum. 

l Making a conveyance of property sold on any process, 
- to be paid by the grantee, three dollars. 

Making a certificate of sale of real property, fifty cents. 

Making a certificate of-sale of personal property, when 
required or demanded, to be paid by the purchaser, one 
dollar. 

Posting each notice of any election, to be paid by the 
county, fifty cents. 


Sane notice on each judge of election, to be paid by 
the county, fifty cents. 


For executing a sentence of death, fifty dollars. 

For serving a writ, with the power of the county, five 
dollars. 

For each day’s attendance on the Circuit or ,County 
Court, five dollars. 

For any service which may be rendered by a Constable: 
the fees that are allowed a Constable. 

Sec. 10. whereas, the present fees of Clerks and 
Sheriffs are manifestly too high and are therefore an un- 
necessary burden upon the taxpayers, therefore this Act 
shall take effect and be in force from and -after its ap- 


proval by the Governor. 
Approved October 29, 1874. 8 


ACCEPTANCE of An Act Providing for the Construction of the Oregon 
Central Pacific Railway and Telegraph Line and to Provide for the 
Carriage oy Railway of Troops and Munitions of Warof this State 
and to Make Appropriation Therefor, 


Resolved, That the Oregon Central Pacific Railway 


b 


Company hereby expressly accept the grant contained in - 


- 
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and allthe terms of each and every part of the Act, which 
passed the last session of the Legislative Assembly of the 
State of Oregon, and was approved by the Governor on 
the twenty-second day of October, A. D. 1874, entitled 
“An Act providing for the construction of the Oregon 
Central Pacific Railway and Telegraph Line and to pro- 
vide for the carriage by railway of troops and munitions of 
war of this State and to make appropriation therefor.” 
[ SEAL. | ADDISON C. GIBBS, 
: Chairman. 
Exits G. HUGHES, z 
Secretary. 


Extract from the minutes of the proceedings of a meet- 
ing of the Directors of the Oregon Central Pacific Rail- 
way Company, held on the 24th day of October A. D. 
1874. Among other the following proceedings were 
had. 

“T'he President being absent, on motion, it was unani- 
mously resolved and declared that Addison C. Gibbs do 
act as Chairman of this meeting.’ 

“On motion it was unanimously resolved and declared 
as follows:”’ 

“Resolved, That the Oregon Central Pacific Railway 
Company hereby expressly accept the grant contained in 
and all the terms of each and every part of the Act, 
which passed the last session of the Legislative Assem- 
bly of the State of Oregon, and was approved by the 
Governor on the 22d day of October, A. D. 1874, entitled 
‘An Act providing for the coustruction of the Oregon 
Central Pacific Railway and Telegraph Line and to pro- 
vide for the carriage by railway of troops and munitions 
of war of this State and to make appropriation therefor.’ ”’ 

“Resolved, That the foregoing resolution shall be signed 
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by the Chairman of this meeting and the Secretary of 
said Company, with the corporate seal of said Company 
thereto attached, and shall be spread upon the records 
of said Company and shall then be filed in the office of 
the Sevretary of the State of Oregon.’ 7 


I, Ellis G. Hughes, Secretary of the Oregon Central 
Pacific Railway Company, hereby certify the foregoing to 
be a true and correct copy of that part of the proceedings 
of a meeting of the Directors of the Oregon Central 
Pacific Railway Company, held on the 24th day of Octo- 
ber, A. D. 1874, which relate to the acceptance by said 
Company, of the grant contained in and all the terms of 
each and every part of the Act which passed the last Leg- 
islative Assembly of the State of Oregon, and was ap- 
proved by the Governor on the 22d day of October, A. D. 
1874, entitled “An Act providing for the construction of 
-the Oregon Central Pacific Railwav and Telegraph Line 
and to provide for the carriage by railway of troops and 
munitions of war of this State and to make appropriation 
therefor.”’ 


_ In witness whereof I have hereunto set my hand, this 
10th day of November, A. D. 1874. 
Euis G. Huenss, 

Secretary Oregon Central Pacific Railway Company. 


Filed November 18, 1874. 


ACCEPTANCE of the Grant to the Willamette Valley and Coast 
Railroad. 


Wuergas, The Legislative Assembly of the State of 
Oregon at the eighth biennial session thereof, held in the. 
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year A. D. 1874, passed an Act entitled “An Act to pro- 
vide for the construction oi the Willamette Valley and 
Coast Railroad,’’ and said Act has been duly approved by 
the Governor and become a law; and 

Wuereas, It is in substance provided in said Act 
among other things, that the Company, the Board of 
Directors of the Willamette Valley and Coast Railroad 
Conipany shall within thirty days after the passage of 
said Act, file with the Secretary of State their acceptance 
of the grant and the terms and conditions of the said Act, 
therefore, 

Be it resolved by the Board of Directors uf the Willamette 
Valley and Coast Railroad Company: 

That the said Company does hereby accept the said 
grant, and the terms and conditions of said Act, and 
hereby agrees to be bound by the saine. 

Resolved, That a copy of the foregoing be signed by 
the President and Secretary and transmitted to the Secre- 
tary of State under their private seals, as the seal of the 
. Company, no seal of the Company having yet been pro- 
vided. 

STATE OF OREGON, ; 
Benton County. \ i 

We, the undersigned President and Secretary of the 
Willamette Valley and’ Coast Railroad of the State of 
Oregon, hereby certify that the toregoing is a true copy of 
the Preamble and Resolutions accepting the terms and 
conditions ot the Act of the Legislative Assembly of the 
State of Oregon, passed at the eighth regular session 
thereof, and entitled “An Act to provide for the construc- 
tion of the Willamette Valley and Coast Railroad.’’ 

In testimony whereof we have hereunto signed our 
names and affixed our private seals as the seal of the cor- 
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poration, no other corporate seal having as yet been 
provided. 
= Done by order of the Board of Directors of the Wil- 
lamette Valley and Coast Railroad at their office in the 
City of Corvallis, Benton county, Oregon, on the `Tth day 
of November, A. D. 1874. 
B. W. Witsonx, [SEAL. ] 

President W. V. & C. R, R. Co. 

R. 8. Strawn, [SEAL] 
Secretary W. V, & C. R. R. Co. 


Filed November 10, 1874, 
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AN ACT to amend an Act, entitled ‘An Act to Incorporate the Town 
of Eugene City.” 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


Section 1. That Section 2 of an Act, entitled “An Act 
to incorporate the town of Eugene City,” approved Octo- 
ber 22, 1864, be amended so as to read as follows: 

Sec. 2. The ilmits of said city shall be as follows: 
Commencing at a point on the south side of Fourth street, 
where the same intersects the slough of the Willamette 
river, north of the Eugene City Mills; thence west along 
the line of the south side of Fourth street, to a point due 
north of the northeast corner of Elas Stuarts farm; 
thence south to Elias Stuart’s northeast corner, and along 
his east line thirty-six and fifty one-hunredths chains, to 
corner where Elias Stuart’s line offsets east; thence east 
eight and forty-nine one-hundredths chains, along Stuart’s 
line to corner; thence south toa point six chains south of a 
point where said line would intersect north side of Thir- 
teenth street extended west; thence east, parallel with 
Thirteenth street, to the west line of the street, that is, 
immediately on the east side of Dr. A. W. Patterson’s barn; 
thence north, on west side of said street, to where the 


- 
r 
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same intersects the north line of the Oregon and Califor- 
nia Railroad; thence, in a westerly course, along the north 
line of said Railroad, to where the same intersects the 
west line əf Ferry street, extended north; thence north, 
on west line of-Ferry street, extended north to Fifth 
street; thence west to east bank of tail-race of the Eugene 
City Mills (flouring); thence along the east side of the 
tail-race of said mills, in a northerly direction, to the place ` 
of beginning; which shall constitue one ward until the 
voters in said ward amount to the number of five hundred, 
at which time the Common Council of said city shall pro- 
vide for dividing the city into wards, as shall be just and. 
equitable. 


Approved October 8, 1874. 


a 


AN ACT to Incorporate the Town of Ashland, in Jackson County. 


Be it enacted by the Legislative Assembly of the State of 
‘Oregon: 

Section 1. That the inhabitants of the town of Ash- 
land, Jackson County, Oregon, and their successors, within 
the metes and bounds hereinafter prescribed, are hereby 
established and declared a body corporate, under the name 
of the “Town of Ashland,” and as such have the right to 
sue and be sued, defend and be defended, in any of the . 
Courts of this State; to hold real and personal property; 
to sell or otherwise dispose of the same for the common 
benefit; to borrow and loan money; to have and use a seal, 
and to alter the same at pleasure. 


Sec. 2. The corporate limits of said “Town of Ash- 


a 
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land ” shall be as follows, to wit: Commencing at the 
southeast corner of Donation Land Claim No. 40, in town- 
ship 89 south, range I east; thence west, on south boun- 
dary, to intersect section line between sections 8 and .9; 
thence south to quarter section corner, between sections 
eight and nine; thence west to southwest corner of south- | 
east quarter of northeast quarter of section eight; thence 
north eighty (80) chains, to the northwest corner of north- 
east quarter of southeast quarter of section five; thence 
east, to intersect west boundary claim No. 40; thence 
south 40° east, to intersect north boundary’ of south 4 
of claim No. 40, at or near Mill Creek; thence east to the 
northeast corner of said south half of claim 40; thence 
south to the place of beginning. 

Sec. 3. There shall be elected, as hereinafter provided, 
a Board of five Trustees, a Recorder, a Marshal and 
Treasurer, who shall each hold their respective offices for 
the term of one year, or until their successors are elected 
and qualified. D aaa 

Sec. 4. The qualification of an elector shall be thirty 
days’ residence within the limits of the corporation, and 
they shall pay taxes other than road tax; and no elector 
shall be eligible to ofice who has not been a resident of ` 
the said town six months | preceding such 
election. 


Sec. 5. All officers authorized by this charter, shall be 
elected aunually on the first Monday in November in each 
year, except as hereinafter provided. 


Sec. 6. The Board of Trustees shall advertise every 
election held under this charter by posting notices in 
three public places within said limits, six-days prior 
thereto, and shall appoint judges therefor, who shall choose 
their own clerks; and said election shall be conducted 
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‘ander the laws of the State, except as otherwise provided - 
for. - i 

Sec. T. The returns of said election shall be made to 
the Board of Trustees, who shali, without delay, publicly 
canvass the same and declare the result, and issue certtfi- 
cates to those persons thus entitled. 

Sec. 8. The term of the oflicers a. under this 
charter shall commence on the day after the date of their 
election; and before entering upon the duties of their 
offices each shall file with the Recorder, as Clerk of the 
Board of Trustees, an oath that they will well and faith- 
fully perform the duties required of them by law. 

Src. 9. The Recorder, Marshal and Treasurer shall 
` each give a bond, in the sum of one thousand dollars 
($1,000), for the faithful performance of their duties, which 
bonds must be approved by the Board of Trustees; and 
said bonds may be increased at any time by order of the 
said Board. 

Ssc. 10. The Board of Trustees shall hold their first 
meeting on the second day of November, 1874, and elect 
one of their number Chairman, who shall preside at all 
their meetings; and a majority of said Board shall con- 
stitute a quorum to do business. 

Seco. 11. This Board shal] have power and authovity, 
within the town limits, to make by-laws and ordinances, 
not in conflict with the laws of the State. or of the United 
States, and necessary provisions for enforcing the same; to 
assess and collect taxes upon the taxable property within 
the corporate limits; Provided, Said taxes shall not ex- 
ceed three mills per annum; to tax and license mercantile 
and business houses, taverns, eating houses, bar-rooms, 
liquor, billiard and bowling saloons, auctioneers, peddlars, 
brokers, theaters, circuses and transient showmen, or ex- 
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hibitors for public amusement, and also the different 
_ branches of business which, in their judgment, should be 
licensed under this charter. All citizens, within the cor- 
porate limits of this charter, shall .be exempt from any 
county license which now is, or may be, imposed by the 
General Laws of this State; Provided, No city license 
shall be less than is now prescribed by the statutes of this 
State; to provide for the restraint, employment and sup- 
port of vagrants, and provide for the care and comfort of 
paupers; to build a town jail; provide means for protec- 
tion against fire, and to provide and maintain police when 
necessary; to build sidewalks and sewers, and repair the 
same; to prevent domestic animals from running at large 
within the town limits; to prevent and restrain riot, dis- 
turbance, noise, obscene and profane language, drunken or 
disorderly conduct, at any time or place within the corpo- 
rate limits; to impose, collect, and appropriate, fines and 
penalties for the breach of any ordinance; Provided, No 
fine shall exceed two hundred dollars, or imprisonment in 
the town jail thirty days; to provide for the collections 
and disbursing of moneys which may be assessed or au- 
thorized to be collected; to issue warrants, and levy on 
real or personal property of delinquent tax-payers, and 
cause the same to be sold under such rules and regula- 
tions as they may prescribe. | 


Sec. 12. The Marshal shall be ex-officio Tax Collector, 
and shall pay over to the Treasurer all moneys collected 
by him, by virtue of his office, and take his receipt there- 
for, and shall make quarterly settlements withthe Board 
for the same. The Marshal shall attend all the meetings 
of the Board of Trustees, and attend the Recorder’s 
Court; he shall execute all processes delivered to him, and 
perform such other duties as the Board may direct. Said 
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Marshal shall be entitled to receive the same fees as are 
now provided by law for constables. 

Sec. 138. The Treasurer shall safely keep all moneys 
coming into his hands, and disburse it on order of the 
- Board of Trustees, with whom he will make quarterly: 
settlements. The Treasurer shall receive for his services 
one per cent. on all moneys coming into his hands, and a 
like amount on all moneys disbursed by him. 

Src. 14. The Recorder shall have the jurisdiction of a 
Justice of the Peace, in civil and criminal proceedings, 
and his court shall be governed, as far as applicable, by 
the General Laws under which Justices’ Courts are now 
held. The Recorder shall be ex-officio Town Auditor and 
Clerk of the Board of Trustees, and shall receive the 
same fees as are provided by Jaw for Justice of the Peace. 

Sec. 15. Within five days after the passage of any 
ordinances, copies thereof shall be posted in three public 
places within the town limits, and all such ordinances shall 
take effect within five days after such notices are posted. 
.. Sc. 16.. The said corporation shall not create any 
debts or habilities, the aggregate of which shall exceed 
two thousand dollars. 

Src. 17. Within ten days after the passage of this Act 
the Clerk of Jackson county shall give notice that there 
shall be an election held for the election of officers pro- 
vided in this charter; said notices shall be given by post- 
ing in three public places, within the corporate limits, at 
least five days before said election. He shall also appoint 
three suitable persons for Judges, and furnish poll-books. 
Said election to be held, as near as may be,-in conformity 
with the election laws of the State. The returns of said 
election shall be made to the Clerk of the county, who 
shall, with the aid of a Justice of the Peace, open, can- 
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vass the same, and declare the result, and issue certificates 
of election to those persons having the highest number of 
votes for town officers, who shall qualify within five days 
thereafter, and enter upon their duties. <2 

Sec. 18. The officers thus elected shall qualify before 
the County Clerk, in the manner provided for officers 
elected at a general election, to qualify before a Recorder 
or Board of Trustees. . 

Sec. 19. The Legislature of Oregon may annul or 
repeal or amend the Act, whenever a majority of the 
citizens petition therefor. 

Sec. 20. At the election, heretofore provided, the 
question of charter, or no charter, may be submitted tothe 
legal voters, and, if a majority of them vote to adopt said 
charter, then this Act to be in full force and effect, other- 
wise, null and void. . 

Sec. 21. This Act to take effect from the day of its 
approval by the Governor, inasmuch as there is urgent 
necessity that the town of Ashland be provided with a 
municipal organization at an early day. 


Approved October 18, 1874. 


AN ACT to incorporate Baker City in Baker County, Oregon. 


Be it enacted by the Legislative Assembly of the State of - 
Oregon: 


ARTICLE I. 


Section 1. The inhabitants of the town of Baker City 
within the hmits herinafter described, shall be and they 


are hereby constituted a body politic and corporate in fact 
19 
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and in law by the name and the style of “Baker City,” 
and by that name they and their successors shall be known 
in law and have perpetual succession, sue and be sued, 
plead and be impleaded, defend and be defended in all 
courts of law and in all actions whatever; may purchase, 
hold and receive property, real and personal, within said 
town for public buildings, school purposes and town ims 
provements, may lease, sell and dispose of the same Pd 
the benefit of the town, may purchase, receive and hold 
property, real and personal, within and beyond the limits 
of the town to be used for burial purposes, and for the 
reception of persons affected with contagious diseases, and 
for work houses and houses of correction, and for the con- 
struction of waterworks to supply the town with water, 
and may lease, sell and dispose of the same for the benefit. 
of the town, and they shall have and use a common seal 
and alter the same at pleasure. | 

Sec. 2. The corporate limits of said Baker City shall 
be as follows, to wit: 

All of southeast 4 of section No. 17 and all of that 
portion of the southwest + of section No. 16 as lies west of 
Powder River; also the N. E. 4 of N. E. dof section 20, 
and all of that portion of the N. W. Lof N. W. 4-of section 
21 as lies west of Powder River, all being in “Desens 
No. 9 S., R. 40 east. | 

Sec. 8. There shall be elected, as hereinafter provided, 
a Board of five Trustees, a Recorder, a Marshal and 
Treasurer, who shall bold their respective offices for the 
term of one year, or until their successors are elected and 
qualified. : 


Sec. 4. It shall be the duty of the Trustees. of Baker 
City to devise and adopt all such measures, regulations 
and ordinances connected with the police, security, tran- 
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quillity, cleanliness, improvement and ornament of the 
town and the public health, prosperity and welfare, and 
the regulation of the finances and public expenditures of 
the town as shall be expedient. from time to time and in 
accordance with this Act the laws of this State and of the 
United States. 


Src. 5. The Recorder shall have all the power and 
jurisdiction of a Justice ot the Peace in all civil and crim- 
inal matters, and in all proceedings, whether civil or crim- 
inal, shall be governed by the laws relating to Justices of 
the Peace ‘in this State; he shall also have original and 
exclusive jurisdiction over all violations of town ordinances 
and regulations, may examine, hold to bail, fine or commit 
persons found guilty thereof; he shall also perform the 
duties of Clerk to the Board of Trustees. 

Sec. 6. It shall be the duty of the Marshal, in addition 
to the duties prescribed to him by the Board of Trustees, 
to execute and return all processes issued and directed to 
him by the Recorder, or by any legal authority. He shall. 
attend on the Recorder’s Court and the meetings of the 
Board of Trustees, when requested by them to do so; he 
shall arrest, on complaint or otherwise, all persons guilty 
of a breach ot the peace, or of a violation of the town 
ordinances, and bring them before the Recorder for trial, 
and be conservator of the peace generally. 

Sec. 7. It shall be the duty of the Treasurer to collect 
and receive all moneys that shall come or be due to’said 
town, whether by taxation or otherwise, and to pay out 
the same as provided for by law, and to do and perform 
all such other acts as shall be prescribed to him by the 
Board of Trustees; he shall, on the first Monday of March, 
July and November of each year, make out and present 
to the President of the Board of Trustees a full and com- 
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plete statement of the receipts and expenditures of the 

preceding four months, and, at the end of the fiscal year, 
make a final settlement with the Board of Trustees, and 
pay over to his successor in office all town moneys and 
other property in his hands at such time. | 

Sec. 8. It shall be the duty of the Commissioner of the 
Streets to superintend all improvements of the public 
streets, side and cross-walks, and public squares, commons 
and cemeteries, and the construction and repair of all 
public buildings, water-works, ditches and public works 
of the town; he shall do and perform all such duties as 
may be required by the crdinances of the town, the laws 
of the State and of the United States. 

Sec. 9 The Board of Trustees shal] define the duties 
of all officers which are not berein defined. 


Szc. 10. If any person, who may be elected or ap- 
pointed to any office under this Act, shall remove from 
the town or absent himself therefrom, for thirty days 
or more, without leave of the Board of Trustees, or shall 
| fail to qualify within ten days after his election, the office 
which he held, or to which he may have been eiected, 
shall be deemed vacant. 


ARTICLE II. 


‘ 
i 


Section 1. A general election of all the officers, pro- 
vided for in this Act, shall be held on the first Monday in 
November in each year. 

Sec. 2. It shall be the duty of the Board ot Trustees 
to order all elections; to designate the place of holding 
the same; to give at least ten days’ notice thereof, and to 
appoint Inspectors of the Election. The election shall be 
conducted according to the provisions of the Act to reg- 
ulate the elections of this State. If any Inspector shall 
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fail to attend at the proper hour, an-election for which he 
shall have been appointed, the electors present may ap- 
point one in his stead. The returns of all elections shall 
be made to the Board of Trustees who shall publicly ex- 
amine the same and declare the result thereof and give 
certificates of election to the persons having a plurality of 
votes. Provided, That the first election to be held under 
this Act, on the first Monday in November, 1874, or as 
soon thereafter as practicable. Provided further, That 
the required notice shall have been given to be held at 
such time and place as the County Clerk of Baker county 
shall direct. 

Sec. 8. In all elections under this Act the voters shall 
vote by ballot, and at the time and place or places desig- 
nated by the Board of Trustees. The person who shall 
receive a plurality of votes shall be declared to be elected. 

Sec. 4. All vacancies occurring in the officers of the 
town shall be filled for the unexpired term by special 
election, to be called by the Board of Trustees, and to be 
conducted in all respects as general elections. 


Sec. 5. At all elections under this charter, the polls shall 


be opened at 9 o’clock 4. m. and kept open until 3 0’ clock. m. 


& 


ARTICLE. III. 


Section 1. The Board of Trustees shall assemble - 


within ten days after their election and choose a presiding 
officer from among their number, who shall be designated 
as the President of the Board on all the proceedings of the 
Board of Trustees. In case of the absence of the Presi- 
dent at the meeting of the Board of Trustees they may 
elect a President pro tem., who shall have the power and 
perform the duty of the President for the time. The 
Board shall fix the time and place of holding their stated 
meetings, and may be convened by the President at any 
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time. A majority of the members shall constitute a quo- 
rum to do business, but a smaller number may adjourn 
from time to time and compel the attendance of absent 
members in such manner and under such penalties as the 
Board may have previously prescribed. They shall judge 
of the qualifications, elections and return of their own 
members, and the other officers elected under this Act, 
and determine contested elections. They may determine 
rules for their own proceedings, punish any member or 
other person for disorderly conduct in their presence at 
any meeting of the Board, and with the concurrence of 
four-fifths of all the members elected to the Board may 
expel any member. They shall keep a journal of the pro- 
ceedings, and at the desire of any member shall cause the 
yeas and nays to be taken on any question and entered on 
the journal, and their proceedings shall be public. 

Sec. 2. The Board of Trustees shall have power 
within the corporate limits of the city— 

1. To make by-laws and ordinances, not repugnant to , 
the laws of this State,-or the laws of the United States. 

2, To levy and collect taxes, not to exceed one mill 
per cent., per annum, upon all property made taxable by 
law for county and State purposes. 

3. To make regulations to prevent and remove nui- 
sance; to prevent the introduction of contagious and other 
diseases into the city and to secure the general health of 
the inhabitants. 

4. To license, tax and regulate auctioneers, taverns, 
ordinaries, hawkers, peddlers,- brokers, pawn-brokers 
and money changers. | 

5. To license, tax, regulate, restrain, suppress and pro- 
hibit theatrical, and other exhibitions, shows and amuse- 
ments, bar-rooms, liquor or other groceries, tippling- 
houses, gaming and gaming-houses, billiard tables and 
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bowling alleys, and suppress houses.of ill-fame and bawdy 
houses. 

Provided, That no person or party having paid a license 
to the city, for carrying on any business or traffic narhed 
in the fourth or fifth clauses above, shall be compelled to 
pay license to the county or State for the same business. 

6. To regulate the storage of gunpowder, tar, pitch, 
rosin, and all other combustible material, and the use of. 
candles, lamps, and other lights in stores, shops, stables, ` 
and other places, to prevent, remove and secure any fire- 
place, stove, chimney, oven or boiler, or other apparatus, 
which may be dangerous in causing fires, and to provide 
for the prevention and extinguishment of fires. 

T. To provide a work-house and a house of correction 
for the reception-of vagrants and vicious persons and to 
prescribe rules and regulations for the government 
thereof. ) 

8. To remove all obstructions from the public high- 
ways, streets, side and cross-walks, and to provide for the 
construction, repair and cleaning of the same, and of the 
gutters and sewers. “Provided, The same shall not inter- 
fere with the improvements which now exist within the 
lines of the streets. 

9. To appropriate money for any item of city expendi- 
ture, and to provide for the payment of debts and expenses 
of the city. 

10. To prevent and restrain any riot, noise, disturb- — 
ance or disorderly assemblage in any street, house or place 
in the city. i 

11. To impose, collect and appropriate fines, forfeit- 
ures and penalties for the breach of any ordinance, and 
provide for the punishment of breaches of the eity ordi- 
nances; but no fine, to exceed one hundred dollars ($100) 
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shall be imposed, and no offenders shall be imprisoned tor 
a longer term than thirty days tor any breach of the city 
ordinances. 

12. To provide for the collection and disbursing of all 
moneys to which the city is or may become entitled by 
law, or which may be assessed or authorized to be col- 
lected for city purposes, within said city. 

18. To levy and provide for the working of a city road 
tax, within the limits and upon the streets and public ways 
thereof, under the supervision of the Commissioner of the 

_ Streets. 

14. To organize fire and hook and ladder companies, 
and to regulate the fire department in said city. 

Sec. 8. Every ordinance and regulation, to be effective, 
shall be passed by a vote of the majority of all the mem- 
bers alected tothe Board of Trustees, and the vote shall be 
by yeas and nays, and the name of the member voting for 
or against every ordinance and regulation, shall be entered 
on the journal. | 

Sec. 4. All demands and accounts against the city shall 
-be audited by the Board of Trustees, and paid by the 
Treasurer on the warrant of the President of the Board, 
attested by the Clerk. 

Sec. 5. The style of the city ordinances shall be as 
follows: l 

«The people of Baker City do ordain as follows.” 


ARTICLE IV. 


Section 1. The Board of Trustees shal] receive no 
fees, salaries or other emoluments for their services, unless 
an ordinance or bill for that purpose be first submitted to 
the legal voters of the city. 


Sec. 2. The Recorder shall receive the same fees as 
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Justices of the Peace are entitled -by law to receive tor 
services of a similar nature. 

Sec. 3. The Marshal shall receive the same fees for his 
services as Constables are now allowed by a for similar 
services. 

Szo. 4. The officers provided for in this Act, or which 
may be appointed in pursuance thereof, shall receive such 


percentage, fees or compensation as niay be established 
by ordinances. 


ARTICLE V. 


Section 1. The office:s elected under this Act shall 
hold their offices for one year and until their successors are 
duly qualified, the term of office to commence ten days 
after annual election; Provided, That persons elected to 
fill vacancies shall hold out the unexpired term of the 
office to which they shall be elected and until their suc- 
cessors are qualified. . 

Sec. 2. When two or more persons shall have an equal 
and the highest number of votes for any office provided —. 
for in this Act, the Board of Trustees shall decide the 
election. 

Sec. 3. All ordinances, resolutions, bills or regulations 
calling for appropriations of money shall lie over for at 
least ten days. 

SEC. 4. The Board of Trustees shall have power to 
levy and collect taxes, exceeding one mill per cent., if an 
ordinance or bill for that purpose be first submitted to the 
legal voters of the city, after ten days notice of the time 
and place of such voting, and a majority of such voters 
shall vote in tavor of such tax; Provided, That no person 
shall vote`on this proposition unless they shall have paid 
taxes, Di i road and pol, within the city limits. 
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Sec. 5. No member of the Board of Trustees shall, 
during his term of office, be interested in any contraci, the 
expenses of which are to be paid out of the city treasury, 
and all jobs or contracts for constructing, improving and 
ornamenting any place or object in the city or out of it, 
the expenses of which are to be paid out of the city. treas- 
ury, shall be let out to the lowest responsible bidder, to be 
done according to specifications, to be furnished from the 
proper office or department of the city government, and 
which shall have been approved by the Board ot Trustees 
and made public at least ten days before the closing of 
bids for such job or contract. 

Szoc. 6. The President of the Board of Tiustees shall, 
at the close of each fiscal year, and oftener if he should 
deem it expedient, communicate to the Board a general 
statement in writing of the situation and condition of the 
city in relation to its general finances and improvements, 
and to recommend to the Board the adoption of such 
measures connected with the police, the security of the pub- 
lic health, the improvement, cleanliness and ornament of 
the city as he shall deem expedient, and he shall perform all 
such duties as may be prescibed to him by this Act, and 
the city ordinances and laws of this State and of the United 
States, and not inconsistent with either. 

Sec. 7. The fiscal year of the city shall terminate on 
the second Monday in November of each year. 

Sec. 8. The Legislative Assembly of this State may at 
any time alter, amend or repeal this charter. 

Sec. 9. The Board of Trustees shall cause to be posted 
up in two or more conspicuous places in the city, at least 
one month before the annual election each year, a full, 
complete ard detailed statement of all moneys received 
and expended by the city government during the preced- 
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ing year and on what account received and expended, 
classifying each receipt and expenditure under its appro- 
priate head. a 


$ 


Src. 10. ‘Fo prevent delay. this Act shall be in force 
from and after its approval by the Governor. 


Approved October 13, 1874. 


AN ACT to Incorporate the Town of Dallas, in the County of Polk and 
State of Oregon. 


Be it enacted by the Legislative Assembly of the State of - 
Oregon: 
‘Suction 1. That the town of Dallas, in the county of . 
Polk, shall be bounded as follows: Beginning at a point 
= forty chains north, and forty chains east, of the Court 
House, in said town; running thence south eighty chains; 
thence west eighty chains; thence north eighty chains; _ 
thence east eighty chains to the place of beginning. And 
the inhabitants within said -boundaries are hereby created 
a corporate body, with perpetual succession, by the name 
of the town of Dallas. They shall have a common seal, 
may sue and be sued, may acquire and hold real and per- 
sonal property, within said limits, for any public, educa- 
- tional or charitable- purposes, and shall possess all the 
rights and powers incidental to municipal corporations. 


-— - Smc. 2. That the officers of the town shall be a Board 
of five Trustees, a Recorder and Marshal, who shall be 
legal voters and actual residents of the town during the 
six months next preceding the election. . The legislative 
‘powers are vested in the Board of Trustees, who may 
enact all the ordinances necessary and proper for the due 
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execution of the powers herein granted. The judicial 
powers are vested in the Recorder, who shall, by virtue ot 
his office, be likewise a Justice of the Peace, and shall 
have exclusive original jurisdiction of all cases and mat- 
ters arising under the ordinances of the town, and shall 
act as Clerk of the Board of Trustees. The Marshal shall 
- be the executive officer of the town, a constable and con- 
servator of the peace, and he shall arrest and bring before 
the Recorder, for trial, on complaint or otherwise, all 
offenders against the laws of the State, or ordinances of 
the town, and perform all such duties as the Board of 
Trustees shall prescribe. The Board of Trustees may 
appoint a Treasurer, who shall give bonds in such sum, 
and with such surety, as the Board may require, and other 


subordinate officers and agents, and fill all vacancies in 
office. 


Sec. 3. That the officers shall be elected by the quali- 
fied voters of the town annually, on the first Monday in 
November; and the election shall be conducted in accord- 
ance with the general laws of the State. The first election 
shall be held in Dallas, at the Court House, commencing 
at 10 o'clock a. M, and ending at 5 o'clock P. mM., on 
November 2, A. D. 1874. The Inspectors of the first 
election shall be E. G. Bolter, Dr. T. V. B. Embree, and 
J. T. Lovelady, who shall cause five days’ previous notice 
of such election to be posted in three conspicuous places 
_ in the town; and shall give certificates of election to the 
“successful candidates, and shall give the poll books to the 
Recorder elect. The Board of Trustees shall appoint 
Inspectors of subsequent elections, and the places of hold- 
ing the same, and cause ten days’ notice to be posted in 
three conspicuous places in the town, and receive the 
returns and declare the result; and the President and 
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Recorder shall give certificates of election to the officers 
elect. i 


Src. 4. That the Board of Trustees shall elect one of 
their number President, keep a record of their proceed- 
ings, meet at stated times and at such other times as the 
President shall appoint; they shall judge of the qualifica- 
tions and election of their own members, and decide con- 
tested elections of all town officers; they shall have power, 
within the town, to levy and collect taxes, not exceeding 
four mills on the dollar per annum; also to levy a poll 
tax, of not less than one dollar or more than two on the 
male citizens of the town, over the ages of twenty-one 
years and under the ages of fifty years; to license, tax, 
regulate, restrain and prohibit theatrical and other exhi- 
bitions, shows and amusements; they shall have exclu- 
sive power to provide for the construction, improvement 
aŭd repair of streets, highways, bridges and sidewalks, 
and for the cleanliness of the same, and ot ditches, drains 
and sewers; to provide a lock-up for persons arrested or 


sentenced to imprisonment under the ordinances of the - 


town or the general laws; to punish by fine and imprison- 
ment all violations of the ordinances of the town; to re- 
strain domestic animals from going at large within the 
limits of the town or any specified part thereof; and to 
provide for the taking up and impounding of such ani- 
mals, aud for their sale if not redeemed. 

Src. 5. That spirituous or intoxicating liquors shall not 
be sold within the corporate limits of said town, except 
imported liquors in the original packages, or upon the 
written prescriptions of a practising physician. `- 

SEc. 6. The enacting clause of every ordinance shall 
be, “The people ot the town of Dallas do ordain as follows.” 
And every ordinance to be valid must receive the affirma- 
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tive votes of three Trustees, whose names must be entered 
in the journal. _ 

Src. 7. That claims against the town must be audited 
by the Board of Trustees and paid on order of the Presi- 
dent, countersigned by the Recorder. 

Src. 8. That the term of office shall commence on the 
day following election; but all officers shall serve until 
successors are sworn into office. The Trustees shall receive 
no compensation; the Recorder shall receive the fees of 
Justice of the Peace, and the Marshal the feces of a Con- 
stable for like services. 

Sec. 9. That the town shall never borrow money, 
contract debts, or loan its credit to a greater amount than 
two hundred dollars. g 

Sec. 10. That this charter shall be submitted to the 
qualified voters of the town of Dallas at the time herein- 
before appointed for the first election, for its acceptance or 
rejection; and if a majority of the votes cast be in favor 
of accepting the same, it shall become a law, not other- 
wise. 

Sec. 11. Inasmuch as there is great need of local 
municipal government, this Act shall take effect and bein - 
force from and after its approval by the Governor. 

Approved October 20, 1874. 


AN ACT to Incorporate the Town of Independence, in the County of 
Polk, and State of Oregon. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 
Suction 1. That the town of- Independence, in the 
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county of Polk, and State of Oregon; shall be bounded as 
follows: Beginning at the mouth of Independence Slough 
and following the center of said slough to a point where 


E. A. Thorpe’s land claim crossed said slough; thence 


west on said line to ,the northwest corner of Section 28; 
thence south to the line of-John E. Davidson’s_ donation 
land claim; thence east to the northeast corner of said 
land claim; thence south thirty-six rods; thence east to 
the Willamette river; thence down said river to the place 
of beginning; and the inhabitants within said boundaries 
are hereby created a corporate body with perpetual suc- 
cession, by the name of the town of Independence. They 


shall have a common seal, may sue and be sued, may> 


acquire and hold real and personal property within the 
said limits for any public, educational, or charitable pur- 
poses, and shall possess all the rights and powers incident 
to municipal corporations. 


sxc. 2. That the officers of the town shall be a Board 
of tour Trustees, a Recoider and Marshal, who shall be 
legal voters and actual residents of the town during the 
three months next preceding their election.. The legis- 
lative powers are vested in the Board of Trustees, who 
may enact all ordinances necessary and proper for the due 
execution of the powers herein granted. - The judicial 
powers are vested in the Recorder, who shall, by virtue of 
his office, be likewise Justice of the Peace, and shall have 
exclusive original jurisdiction of all cases and matters 
arising under the ordinances of the town, and shall act as 
the Clerk of the Board of Trustees. The Marshal shall 
be the executive officer of the town, a constable and con- 
servator of the peace, and he shall arrest and bring before 
the Recorder for trial, on complaint or otherwise, all 
offenders against the laws of the State, or ordinances of 
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the town, and perform.all such duties as the Board of 
Trustees shall prescribe. The Board of Trustees may 
appoint a Treasurer and other subordinate officers and 
agents, and fill all vacancies in office. 


Sec. 3. That the officers shall be elected by the qual- 
ified voters, annually, on the first Monday of December, 
and the election shall be conducted in accordance with 
the general laws of the State. The first election shall be 
held at the school house, at the place of holding general 
elections, commencing at 10 o’clock A. m. and ending at 4 
o clock P. m., and the Inspectors of the election shall give 
certificates to the successful candidates and shall deliver 
the poll books to the Recorder elect. The Board of 
Trustees shall appoint Inspectors of all subsequent elec- 
tions, and the places of holding the same, and cause ten 
days previous notice thereof to be posted throughout the 
town, and they shall receive the returns and declare tlie 
result and the President and Recorder shall give certifi- 
cates of election to the officers elect. 


Sec. 4. That the Board of Trustees shall elect a Pres- 
ident; keep a record of their proceedings, and meet at 
stated times and such other times as the President shall 
appoint; they shal] judge of the qualifications and elec- 
tions of their own members, and decide contested elec- 
tions of all town officers; they shall have power, within 
the town, to levy and-collect taxes; to license and tax 
theatrica] and other exhibitions, billiard tables, shows and 
amusements and houses for the sale of intoxicating 
liquors, ale and beer, but such taxes shall not be less than 
are prescribed’ by the general laws; to provide against | 
fires, nuisances, disorderly behavior and disturbances of 
the peace; and also to prohibit bawdy houses, gaming and 
gambling houses; to provide for the construction, im- 
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provement and repair of streets, highways, bridges and 
sidewalks, and for the cleanliness of the same, and ôt 
ditches, drains and sewers; to provide a lock-up, for per- 
` sons arrested or sentenced to imprisonment under the ordi- 
nances of the town, or the general laws; to punish by 
fine and imprisonment all-violations 6f the ordinances. of 
the town; to regulate and restrain domestic animals from 
going at large within the limits of the town, or of any 
specified part or parts thereof, and to provide for the 
taking up and impounding of such animals and for 
their sale, if not redeemed, and generally to provide for 
the safety, peace, order and well being of the inhabitants 
of the town. 


Sec. 5. That the enacting clause of every ordinance 
shall be: . í 

“ The people of the town of Independence do ordain as 
follows.” 

And every ordinance to be valid must receive the 
afirmative vote of three Trustees, whose names must be 
entered in the journal. | 


Sec. 6. That claims against the town must be audited 
by the Board of Trustees, and paid on the order of the 
President, countersigned by the Recorder. 


Sec. 7. That the term of office shall commence on the 
day following the election; but all officers shall serve until 
their successors are sworn into office. The Trustees shall 
receive no compensation; the Recorder shall receive the 
fees of a Justice of the Peace, and the Marshal the fees of 
a Constable for like services. . 


Approved October 20, 1874. 
21 
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AN ACT to Incorporate the town of Marshfield. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


Section 1. That the inhabitants of the town of Marsh- 
field in Coos County, are hereby created a body corporate, 
with perpetual succession, by the name of the: town of 
Marshfield. They shall have a common seal, may sue and 
be stied, acquire, hold or dispose of property, either real 
or personal, within the corporate limits of said town, and 
shall have all the powers and rights incidental to munici- 
pal corporations. 


Src. 2. That the limits of said town shall be as follows: 
Commencing ata point on the ship channel of Isthmus 
Slough, 10 chains north of the S. E. corner of lot 2 in Sec- 
tion 26 of township 25 south, of range 13 west; thence 
west to the east line of Section 27 of said township; thence 
north along said. line 40 chains; thence east to the inside 
channel of Coos Bay, and thence southerly along said 
- channel to the place of beginning. 


Sec. 8. That the officers of said town shall be a Board 
of five Trustees, a Recorder and a Marshal, who shall be 
actual residents and legal voters of the town, and no man 
who is not the owner of real estate within the corporate 
limits of the town shall be a member of the Board of 
- Trustees. The Board of Trustees are empowered to enact 
all ordinances necessary for the due execution of the 
powers granted inthis Act. The Recorder shall, by virtue 
of his office, be likewise a Justice of the Peace, and he 
shall have exclusive and original jurisdiction of all causes 
arising from violation of town ordinances, and shall act as 
Clerk of the Board of Trustees. The Marshal shall be the 
executive officer of the town, a Constable and’ conservator 
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of the peace, and he shall arrest and bring before the Re- 


corder for trial, on complaint or otherwise, all offenders 
against the laws of the State or ordinances of the town, 
and he shall perform such other duties as the Board of 
Trustees may require. The Board of Trustees may ap- 
point a Treasurer, and such other agents as may . be 
deemed ‘necessary, and fill by appointment all vacancies 
that may occur in the offices of Recorder, Mar-hal or other 
subordinate officers. 


Sec. 4. That all the officers provided for in this Act, 


except that of Treasurer, shal] be elected annually on the 
first Tuesday in December, and such election shall be con- 


ducted in accordance with the General Laws of the State, 
, except as herein otherwise provided. The first election 


under this Act shall be held on the second Tuesday of 
December, 1874, at such place in the town of Marshfield 
as shall [as shall]-be designated by the Inspector of Elec- 
tion in the notice announcing such election, and the polis 
shall in all elections be kept open from 10 a. m. till 12 m., 


and from 1 P. m. till 4 p.m. The Inspectors of the first ` 


election shall be E. W. Sprague, I. Hacker and John E. 
Hall, who shall cause notice to be posted in three public 
places at least ten days before such election, and said 
Inspectors of Election are hereby authorized to give 
certificates of election to such persons as shall receive the 
largest number of votes for the said offices. All subse- 
quent elections shall be held at such place as may be 
designated by the Board of Trustees, and said Béard of 
Trustees shall cause notice to be posted in at least three 
public places in the town ten days prior to any election, 
and shall on the day of election declare the result atter 
canvassing the votes, and the President and Recorder shall 
give certificates of élection to the person so entitled. 


~ 
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Sec. 5. That the officers elect shall on the Thursday 
following this election qualify by taking an oath to support 
the constitution of the United States, the constitution of 
the State of Oregon, and to faithfully discharge the duties 
of the office to which they severally are elected, and 
immediately enter upon the duties of their several offices. 
The Board of Trustees shall at their first meeting proceed 
to organize by electing one of their number President, 
and the regular meetings of said Board shall be on the 
Thursday after the election, and ou the second Thursday 
of March, June and September, and the President shall 
have power to call special meetings of the Board, whenever 
he shall deem it necessary, by giving personal notice, or 
notice in writing, to each member of said Board at least 


=- five days before such meeting. A majority of the Board 


shall constitute a quorum and it shall require a majority of 
all the members.of the Board to enact an ordinance, whose 
names shall be entered in the journal. 


Drc. 6. The Board of Trustees shall have power to 
judge of the qualifications and election of their own mem- 
bers, and other officers of the town; to levy and collect 
taxes within the town, not exceeding one-half of one per 
cent. per annum; to license, tax and regulate, restrain or 
prohibit, theatrical and other amusements, the sale of 
intoxicating liquors, but the tax for such sale shall be in 
lieu of, and not less than, that required by the general 
laws of this State; to provide for the construction and re- 
pair of streets, side-walks, wharves, bridges, ditches, drains 
and sewers; to provide and keep a Jock-up for persons . 
arrested or sentenced under any of the ordinances of the 
town, or of the general laws; to prohibit bawdy houses; 
to restrain or prevent domestic animals from running at 
large within the limits of the town, or any part thereof; 
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to lay out and open streets; to provide for the taking up 
and sale of animals found running at large in violation of 
any ordinance; to take all necessary steps for the pr eser- 
vation of the public health; to provide for the pr evention 
and extinguishment of fires, and for the punishment, by 
fine and imprisonment, of all violations of city ordinances; 
Provided, That no fine shall exceed two hundred dollars, 
and no sentence of imprisonment shall be for a longer term 
than twenty days. The Board of Trustees shall also have 7 
power to enact such ordinances as shall seem necessary to. 
the preservation of the health, peace and decency of the 
_ town. 


Sec. 7. The Treasurer shall receive such compensation 
as shall be allowed by the Board of Trustees, and he shall 
execute to the town a bond in such sum, and with such 

- sureties, as shall be required by the Board. | 


- Ec. 8. The Trustees shall receive no compensation. 
The Recorder shall receive the same fees:as Justices of the 


Peace for similar services. ‘The Marshal shall receive the _ 


same fee as Constable receive for similar services. 


Src. 9. The laws of this State, regulating the proceed- 
E ings in Justices’ Courts, shall apply to and control the pro- 
ceedings before the Recorder, and the Recorder shall 
qualify as a Justice of the Peace under the general laws 
of this State, and the Marshal shall qualify as Constable 
under said general laws. 


Szo. 10. Any person shall be entitled to vote, at any 
election held under the provisions of this Act, who is a 
qualified voter in this State, and an owner of real estate 
within the limits of the town, and not otherwise. 


Sec. 11. All claims against the town shall be audited 
by the Board of Trustees, and paid by the Treasurer on 
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the warrant signed by the President, attested by the 
Recorder. 

Suc. 12. The Board of Trustees shall not create any 
debt which shall solely, or in the aggregate, eecree the 
sum of one thousand dollars. 

Suc. 18. No member of the Board of Trustees shall, 
during the period for which he is elected, be interested in 
any contract, the expenses of which are to be paid out of 
the town treasury. 

Sec. 14. The enacting clause of all ordinances shall be 
as follows: “The people of the town of Marshfield do 
ordain,’ and all ordinances shall take effect and be in 
force on and after the tenth day after the same has been 
enacted, and it shall be the duty of the Recorder to cause 
all ordinances to be posted in three public places in the 
“town, at least five days before the same takes effect. 

Sec. 15. The Recorder shall, on entering upon the 
duties of his office, cause to be published, either by post- 
ing in three public places or by publication in some news- 
_paper printed in Coos County, an accurate statement of the 
financial condition of the town. 

Sec. 16. Inasmuch as it is of great importance that the 
town of Marshfield be supplied with a municipal organiza- 
tion without delay, this Act shall take effect and be in 
force from and after its approval by the Governor. 

Approved October 24, 1874. 


\ 


AN ACT to amend an Act entitled “An Act to Incorporate the City of 
Harrisburg,” approved October the 24th, 1866. 


Be ii enacted by the Legislative Assembly of the ale of 
Oregon: 


—t 
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Sxction 1. That Section 2 of said Act be amended so 
as to read: 


Sec. 2. The limits of said city shall be as follows: - 
Commencing at a point in the center of the Willamette 
river two’ hundred feet north of the northwest corner of* | 
McCully’s addition to the town of Harrisburg, Linn 
county, Oregon; thence north eighty rods; thence running 
east to a point twenty-five rods east of Michael Fuller’s 


west line; thence south three hundred and twenty rods; 
thence west to the center of the Willamette river; thence 


down the center of said river to the place of beginning. 


Sec. 8. [Suc. 2.] That Section 6 of said Act be 
amended so as to read: 

Sec. 6. The Mayor and Aldermen shall compose the 
Common Council of said city, and at any meeting shall 
have exclusive power to provide for the election and quali- 
fications of officers, and for filling all vacancies in office; to 
fix time and place of their meeting—they shall meet as 
often as once'a month; to levy and collect taxes for city 
purposes, not to exceed one-half of one per cent. per an- | 
num on property in said city taxable for county purposes; 
Provided, No deduction for indebtedness shall be made 
from any assessment upon any person or property for city 
purposes; to establish hospitals; to prevent and remove 
nuisances; to provide water; to license, tax and regulate 
auctioneers, taverns, ordinaries, hawkers, peddlars, bro- 
kers and-pawnbrokers, and money changers, and hack- 
neys, carriages, wagons, carts, drays and omnibuses, and to | 
fix the rate of carrying persons or property thereon; to 
license, tax and regulate bar-rooms, billiard tables, theat- 
rical and other shows, exhibitions and other amusements, 
and to probibit bawdy houses, gaming and gambling houses, 
Provided, The City Council shall have exclusive control 


A 
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of all licenses and that no part thereof shall go to the 
county; And provided further, That any person having 
paid a tax or license, herein provided for, to the city, shall 
be exempt from paying any tax or license to the county 
for the purposes for which the same shall have been 
granted by said city; to establish and regulate market 
houses; to establish fire companies and to provide for the 
prevention and extinguishment of fire; to appoint Fire 
Wardens and prescribe their duties, and property guards, 
to compel any person or persons present to aid in the ex- 
tinguishment of fire, and by ordinances to prescribe such 
other powers as may be necessary on such occasions; to 
establish and regulate a police and night watch; to im- 
pose fines, ‘penalties and forfeitures; to provide for the 
construction, cleaning and repairing of side and cross 
walks, adjacent to lots, by the holders thereof, and making, 
cleaning and improving gutters; to grade, pave, plank, or 
otherwise clean and keep in repair, streets, alleys and side- 
walks; to erect, regulate and keep in repair public 
wharves, docks and bridges, and regulate the erection of 
‘private wharves, and fix the rate of wharfage thereof; 
to regulate the storage of gunpowder and other combusti- 
ble materials, and the use of candles, lamps, and other 
lights, in shops and stables and other places; to prevent, 
move, or secure any fireplace or other apparatus which 
may be dangerous in causing fires; to regulate and 
prescribe the manner of building partition-walls and 
fences; to regulate or prevent the running at large of an- 
imals and the discharge of firearms in said city; to license 
and regulate porters; to appropriate for any item of city 
expenditures, and to provide :or the payment of debts and 
expenses of the city; to appoint a City Attorney and pre- 
scribe his duties; to change and make new wards and 
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chahge the number of Aldermen, as the interest 
_of the city may require; to provide for measuring wood 
and weighing hay and other commodities bought and sold 
in said city; to provide for the removal of standing water 


and unwholesome and offensive substance, and to prevent | 


streams from overflowing their banks; to make by-laws 
and ordinances not inconsistent with the laws of the United 
States or of this State; to carry into effect the provisions 
of this charter and secure the health, peace and improve- 
ment of said city, and to provide for the violation of city 


ordinances by fine or imprisonment, but no fine shall exe - 


ceed one hundred dollars, nor imprisonment more than 
twenty days; and shall have power to prevent the intro- 
duction of diseases into the city; to prevent and restrain 
any riot, noise or disturbance or disorderly assemblage in 
any street, house or place in the city; Provided, That the 


“== residents of said city shall be exempt from the payment 


of such road taxes as are, or may be by law imposed upon 
the residents of Linn County; And provided further, That 
, the City Council shall appoint a suitable person as Super- 
visor of Roads, who shall collect and apply all road tax 
within the City of Harrisburg to the roads within the 
limits of said city, and within the road districts in which 
_ said city is situated. 

Approved October 28, 1874. 


AN ACT to amend an Act entitled “An Act to Incorporate the. City of 
s Salem,” approved October, 1862. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 


SECTION 1. That Section 2 of an Act entitled “An Act 
22 


% 


xe 


170 SPECIAL LAWS. 


to incorporate the City of Salem,” approved October, 
1862, be amended so as to read as follows: 

Sec. 2. The limits of said city shall be as follows: 
Commencing at the southwest corner of the donation land 
claim of Wm. H. Willson and wife; thence southeasterly 
along the south boundary of said claim to the southeast 
corner thereof; thence northeasterly along the east bound- 
ary line of said claim and following the east boundary of 
the Methodist Mission Claim to where the same would 
intersect the southern boundary of State street if extended; 
thence along the southern boundary of said State street, if 
extended, to the middle of the majn channel of Mill 
Creek; thence down the middie of said creek to its inter- 
section with the old grist-mill race formerly owned by J. 
B. McClane; thence down the middle of said race to 
where it intersects Mill Creek; thence down the middle of 
said creek to where the same empties into the Willamette 
River; thence to the middle of the main channel of said 
river in a due westerly direction; thence southerly with 
the .main channel of said river to the slough near the 
steamboat landing; thence to the place of beginning. 
And said city shall be divided into four wards as follows: 
All that portion of the city north of Marion street shall 
constitute the First Ward; all between -Marion and Court 
streets shall constitute the Second Ward; all between 
Court and Ferry streets shall constitute the Third Ward; 
all south of Ferry street shall constitute the Fourth Ward. 

Sec. 2, That Section 5 of an Act entitled “An Act to 
incorporate the City of Salem,’’ approved October, 1862, 
be amended so as to read as follows: 

Sec. 5. The Mayor, Recorder, Marshal and Treasurer 
shall be elected for the term of two years by the qualified 
‘lectors of said city, voting in the wards where they reside, 
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on the first Monday of December, biennially. _ And the 

Aldermen of said city shall be elected for a-like term of 
. two years; Provided, however, The Aldermen elected at 
the next municipal election of said city the one of the two 
Aldermen elected from each Ward receiving the highest 
number of votes shall be elected for the term of two 
years, and the other for the term of one year; so that one - 
half of said Aldermen shall be elected annually thereafter 
on the first Monday of December of each year. 


Suc. 3. That Section 6 of an Act entitled “An Act to 
incorporate the City of Salem,” approved October, 1862, 
be amended so as to read as follows: i 

Sec. 6. The Mayor and Aldermen shall comprise the . 
Common Council of said city and atany meeting shall 
have exclusive power— 

1. To provide for the election and qualification ‘ot 
officers, and for filling all vacancies in office. _ 

2. To fix the time and place of their meetings, but 
they shall meet as often as once a month. 

3. To levy and collect taxes for city purposes, not to 
exceed one per cent. per annum on the property in said 
city taxable for county purposes. 

4. To establish hospitals, and to make regulations to 
prevent the introduction of contagious, diseases into the 
city; to remove persons affected with diseases therefrom 
to suitable hospitals provided by the city for that purpose; 
to secure the protection of persons and property therein, 
and to provide for the health, cleanliness, ornament, im- 
provement, peace and good order of the city. 

5. To prevent and remove nuisances. 

6. To provide the city with good wholesome water. 

Te To license, tax and regulate auctioneers, taverns, 
ordinaries, hawkers, peddlars,.sample peddlars, runners, ’ 
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traveling agents, brokers, pawnbrokers, money changers, 
and all offensive and noxious trades or occupations. 

8. To license, tax and regulate hacks, cabs, hackneys, 
carriages, wagons, carts, drays, omnibuses or other vehi- 
cles, and to fix the rates of carrying persons or property 
therein. 

9. To license, tax, regulate and restrain bar-rooms, 
tippling houses, and all places where spirituous or malt 
liquors are sold, billiard tables, bowling alleys, theatricals 
and other exhibitions, shows and public amusements, and 
to suppress bawdy houses, gaming and gambling houses; 
Provided, That no law, or part thereof, authorizing any 
tribunal or officer of Marion county to grant tavern or 
grocery licenses, shall apply to persons vending liquor 
within the city of Salem. 

10. To provide for the establishment of market houses 
and places, and to regulate the location and management 
of market houses, places and slaughter houses. 

11. To establish fire companies and to provide for the 
prevention and extinguishment of fire; to appoint Fire 
Wardens and prescribe their duties, and property guards, 
and to compel any person or persons ‘present to aid in the 
extinguishment of such fires, or for the protection of prop- 
erty exposed to danger in time of fire; and by ordinance 
to prescribe such other powers as may be necessary on 
such occasions. 

12. To establish and regulate a police and night Watel; 
to impose fines, forfeitures and penalties. 

13. To provide for the construction, cleaning and re- 
pair of side and cross-walks adjacent to lots, by the holders 
tkereof, and also for making, cleaning and improving 
gutters; to grade, pave, plank or otherwise improve, clean 
and keep in repair streets, alleys and sidewalks. 
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14. To erect, regulate and repair public wharves, Da 
and bridges; and regulate the erection and repair of pri- 
vate wharves, and for the rate ot wharage thereof. 

15. To regulate the storage and sale of gunpowder and 

other combustible materials, and the use of candles, lamps 
and other lights in shops, stables, and other places. 

16. -To prevent any fireplace, stove or other apparatus 
which may be dangerous in causing fire. 

17. To regulate and prescribe the manner-of building—= 
partition walls and fences. = 

18. To prevent or regulate the running at large of ani- 
mals, and the discharge of fire-arms in said city. 

19. To license and regulate porters and fix the rate of 
portage. 

20.. To appropriate for any item of city expendituie, 
and to provide for the payment of the debts and expenses 
of the city. 

21. To appoint a City Attorney and prescribe his 
duties. . 

22. To change the wards and make new ones, and to 
change the number of Aldermen as the interest of-the 
city may require. 

23. To provide for measuring and weighing of hay and 
wood, and other commodities bought and sold in said eity. 

24. To provide for the removal of standing water and 
unwholesome and offensive substances and to prevent 
_ streams from overflowing their banks. . 

25. To make by-laws and ordinances not inconsistent 
with the laws of the United States or of this State, to 
carry into effect the provisions of this charter, and to pro- 
vide for the punishment of the violation of city ordinances 
by fine or imprisonment; but no fine shall exceed one 
hundred dollars, or imprisonment more than twenty days. | 
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26. To prevent and restrain any riot, noise, disturb- 
ance or disorderly assemblies in~ street, house or place in 
the ity. 

27. To provide tor the erevention and removal of ob- 
structions in the Willamette river within the limits of 
said city; Provided, however, That the residents of said 
city shall not be exempt from payment of such road taxes ` 
as are or may be by law imposed upon other residents of 
Marion county; And provided further, That the City 
Council shall appoint a suitable person as Supervisor of 
Roads, who shall collect and apply, under the directions 
of said Council, all the road tax within the City of Salem 
to the road within the limits of said city and within the 
road districtin which said city is situated. 


Sec. 4. That Section 9 of an Act entitled “An Act to 
incorporate the City of Salem,” approved October, 1862, 
be amended so as to read as follows: 

Sec. 9. The Marshal shall be Chief of Police, and 
shall have control over all policemen when they are upon 
duty; shall be a conservator of the peace, and shall arrest 
all persons guilty of a breach thereof, or of a violation of 
a city ordinance, and take them before the Recorder for 
trial, and may, as Collector, enforce the collection of city 
taxes as the collection of county taxes are enforced, and 
shall perform such duties as may be required of him by 
the Common Council; he may suspend any policeman for 
negligence or violation of duty until the case shall be ex- 
amined into and determined by the Common Council. 


Sec. b. That Section 16, of an Act entitled “An Act 
to incorporate the City of Salem,’’ approved October, 
1862, be amended to read as follows: | 

Sec. 16. All ordinances, as soon asthe same shall be.of 
force or effect, according to the provisions of Sections 6, 


- ~ a Fe A - 7 ri “Er = -st sar = o F tr ex > a w ga o 
t N Pi kas (S a, OR ge : > Gag 7 mete ae od Fi > 
~ ` y 


” SPECIAL LAW.. 175 


T, 8 and 9 shall be duly published in a -newspaper of the 
City of Salem, or a copy thereof shall be posted at some 
public place in each ward. 

Sro. 6. No ordinance passed by the Council shall go 
into force, or be of any effect until approved by the 
Mayor, except as provided in Sections 7, 8 and 9. 

Sec. 7. Upon the passage of any ordinance the en- 
rolled copy thereof, attested by the Recorder, shall be 
submitted to the Mayor-by the Recorder, and if the 
Mayor approve the same he shall write upon it “ap- 
proved”’ with the date thereof, and sign it with his name 
of office, and thereupon, unless otherwise provided, such . 
ordinance shall become a law and be of force and effect. | 

Sec. 8. If the Mayor do not approve of an ordinance © 
so submitted, he must, within ten days from the receipt 
thereof, return the same to the Recorder, with his veksons 
for not approving it, and if the Mayor do not so return it 
such ordinance shall become a law, as if he had ap- 
proved it. 

SEC. 9. Upon the first meeting of the Council, after 
the return of an or dinance, from the Mayor, not approved, . 
the Recorder shall deliver the same to the Council, with, 
the message of the Mayor, which must be read, and such, 


+ 


ordinance shall then be put upon its passage again and if ~ 


two-thirds of all the members constituting the Council, as 
then provided by law, vote in the affirmative it shall be- 
come a law without the approval of the Mayor and not 
otherwise. 

SEC. 10. Inasmuch as much inconvenience is caused 
by the existing law, and it is desirable that the provisions 
of this Act shall go into effect at the earliest possible day, 
this Act shall be of full force and effect from and after its 
approval by the Governor. | 

-Approved October 28, 1874. 
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AN ACT to Enlarge the Corporate Powers of the City of Corvallis, and 
to amend an Act entitled “An Act to Incorporate the town of Cor- 
vallis,” passed the Council January 28, 1857; and the several Acts 
amendatory thereof. 


Be tt enacted by the Legislative Assembly of the State of 


` Oregon: 


Section 1. That Section 1 of an Act entitled “An Act 
to amend an Act entitled ‘An Act to enlarge the corporate — 
limits of the City of Corvallis, Benton County,’ ’’ approved 
October 20, 1870, be aud the same is hereby amended so 
as to read as follows: 

“The limits of the said City of Corvallis shall extend to 
and be included within the following boundaries, to wit: 
Commencing at a point in the middle of the main channel 
of the Willamette River where the present north bound- 
ary line of said city intersects the same; thence north 
seventy degrees west, to a point forty rods north, seventy 
degrees west of the public highway that leads from said 
City of Corvallis to the town of Dallas, in Polk County, 
Oregon; thence south twenty degrees west along the west 
line of the county addition up to Jefferson street; thence 
south seventy degrees east, along Jefferson street to 
Eighth street; thenee south twenty degrees west, along 
Eighth street, extended 1,820 feet further than said street; 
thence south seventy degrees east, to the south end of 
Fourth street; thence south twenty degrees west, to the 
middle of the channel of Mary’s River; thence easterly 
down the middle of said Mary’s River to the middle of 
the main channel of the Willamette River; thence north- 


erly along the middle of said channel of the Willamette 


River to the place of beginning.”’ 


Sec. 2.° That Section 4 of an Act entitled “An Act to 
incorporate the town of Corvallis,’ approved January 28, 
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1857, be and the same is hereby amended so as to read as 
follows: ` 


“ The officers of said city shall be a Mayor, nine Alder- 
men; each ward of said city shallibe represented by three 
Aldermen in the Common Council, to be elected at the 


next general election for city officers, and at the first: 


meeting of the Council after said election the Aldermen 
so elected from each ward shall determine among them- 
selves, by lot, under the direction of the Council, who shall 
serve respectively, one, two and three years, ana that at 
every general election held thereafter in said city there shall 
be elected one Alderman in each ward, who shall serve for 
the term of three years, and the Aldermen elected in the 
first election after this Act takes effect, shall hold their 
offices respectively one, two and three years, as may be de- 
termined by lot, as aforesaid; a Recorder, who shall be ex 
officio Clerk of the Common Council, and Assessor; a 
Marshal, who shall be ez officio Collector of Taxes, and a 
Treasurer, who shall hold their offices until their successors 


are elected and qualified. ” - 


Sec. 3. Every ordinance which shall have passed the 
Council shall, betore it becomes a law, be presented to the 
Mayor; if he approve he shall signed [sign ] it, “ approved,” 
but if not, he shall veto the ordinance, stating his reasons 
to the Council therefor. If, after such veto, two-thirds of 
the members of the Council present shall agree to pass 
the ordingnce, it shall become a law without the pe 
of the Mayor. 


DEC. 4. The Council of the City of Corvallis shall have - 


exclusive jurisdiction over all contested elections for the 
offices of the city, and when two or more persons have 
received an equal number of votes, for any office, the 
Recorder gies notify such persons of that fact, and advise 
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them of the next meeting ot the Council, when the case 
shall be considered and decided by lot, in such manner as 
may be directed by the Council. 

‘Szc. 5. The City of Corvallis is not liable to any one 
for any loss or injury to person or property, growing out 
of any casualty or accident hapv^ ing to such person or 
property, on account of the condiion of any street, walk 
or publie ground therein. But this section does not exon- 
erate any officer of the City of Corvallis, or any other per- 
son, from such fiability, when such casualty or accident is 
caused by willful neglect of a duty enjoined upon such 
officer, or person, by Jaw, or by the gross negligence or will- 
ful misconduct of such officer or person in any other respect. 

Sec. 6. Any person, or persons, applying for a license 
to keep a bar, bar-room or tippling house, or any place 
where spirituous or malt liquors are sold in quantities of 
one quart or less, and drank at the place of sale, shall exe- 
cute a bond tothe City of Corvallis, in a sum not exceed- 
ing five hundred dollars United States gold coin, with two 
or more sureties to be approved by the Recorder, condi- 
tioned that the person receiving such license shall keep 
an orderly house; that he will not permit any unlawful 
gaming, or riotous or disorderly conduct, in or about his - 
house; that he will not sell, or in anywise dispose of, such 
liquors on the first day of the week, commonly called 
Sunday; that he will not, in any respect, violate any ordi- 
nance of the City of Corvallis during the continuance of 
his license. Any ‘violation of any condition of said bond 
shall forfeit the same to the City of Corvallis absolutely as 
stipulated damages. l 

Sec. 7. An office shall be deemed vacant upon the 
death or resignation of the incumbent. The office of 
Mayor, Treasurer or City Attorney shall be deemed vacant 
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whenever the incumbent thereof, or either of them, shall ` 


be absent from the city for a period of sixty days, unless 
absent on leave of the Council first obtained. The office 
of Councilman shall be deemed vacant whenever any 
incumbent thereof shall cease to be a resident of the 
ward which he represents, or shall fail to attend three 
consecutive regular meetings of the Council, unless absent 
on leave of the Council first obtained. The office of 
Marshal shall be deemed vacant whenever the incumbent 
thereof shall be absent from the city for the period of 
three days, unless said incumbent shall have appointed a 
deputy, who shall be present in the city during the absence 
of the Marshal. The office of Recorder shall be deemed 
vacant whenever the incumbent thereof shall be absent 
from the city for the period of six days, unless said 
incumbent thereof shall in the first instance obtain leave 
of absence from the Council. 


Src. 8. That in the prosecution of any case for the 


violation of city ordinances, the same shall be tried with- 
out a jury, unless the defendent on demanding a jury shall. 
deposit with the Recorder the same trial fee as is ‘required 


to pay the expenses before a Justice of the Peace in civil 
cases. 


Sec. 9. That Sections (1) one, (2) two and (8) three, 
of an Act entitled “An Act to enlarge the corporate 
powers of the City of Corvallis,” and to repeal Section 
five of an Act entitled “An Act to incorporate the town of 
Corvallis,” approved October 24th, 1868, be and the same 
is hereby amended so as to read as follows: __ 

The Council of the City of Corvallis shall have power 
to levy and collect taxes for city purposes, not to exceed 
one-half of one per centum per annum on all the real-and 
personal property which is taxable by law for State or 
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county purposes, and to provid [provide] by ordinance-for 
enforcing payment of all such taxes by sale of the property 
so taxed, by the City Marshal, in the same manner as like 
property is sold by the Sheriff for State, county and 
school taxes. The Council shall have power to compel by 
ordinance the owners of lots or Jands within the limits of 
the city, to construct and repair side or cross-walks and 
improve the streets adjacent to such lots or lands, at the 
cost and expense of the owners thereof, and to provide for 
selling the lots or lands adjacent to which any such walks 
may be constructed, or improvements made, to pay all 
costs and expenses thereof, in the same manner as like 


property is sold on execution under and in pursuance of . 


the laws of this State. The Council of said city shall 
have exclusive power to regulate, by ordinance, the time 
and place, or places, of holding elections for city officers, 
and to prescribe the qualifications of voters at ail such 
elections. 


Sec. 10. The City of Corvallis shall have power to pro- 
vide for the punishment of a violation of any ordinance of 
the city by fine or imprisonment not exceeding one hun- 


__ dred dollars or twenty days’ imprisonment, or both, or by 


jorfeiture or penalty not exceeding five hundred dollars, U. 
S. gold coin, as provided in Section 6 of this Act, and for 


- working any person sentenced to such imprisonment upon 
' the streets of the city during the term of such imprison- 


ment. 

Sec. 11. Any officer of the City of Corvallis may ‘be 
removed from office for misfeasance, inattention, or inca- 
pacity in office, upon a two-third vote of the Council. 

Sec. 12. The Common Council of the City of Corvallis 
shall have power— 

To make regulations to prevent the introduction of 
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contagious diseases into the city; to remove persons af 
feted with such diseases therefrom to suitable hospitals, 
provided by the city for that purpose; to purchase, hold 
and receive property, both real and personal, within said 


city, for public buildings, public works and city improve- . 


ments; to purchase, hold and receive property, both real 
and personal, beyond the city limits of the city, to be used 
for burial purposes, and for the establishment and main- 


tenance of a hospital for the reception of persons affected. 


with contagious or other diseases; to erect water works 
and reservoirs for the benefit of the city, either within or 
without the limits of the city, as may be necessary there- 
for; to provide for lighting the streets and for the erec- 
tion of such works as may be necessary therefor; to pro- 
vide for the prevention and extinguishment of fires in the 
city and for the preservation of property endangered 
thereby, and for the appointment of officers required for 
such purposes; to provide for paying a day or night 


watch, or either of them, as may be required; to license — 
and establish market houses, slaughter houses, and places 


of slaughter, and to regulate the location and managé- 
ment of maket houses and places of slaughter; to provide 
tor the erection of a City Jail and the government and 
management of the same. 


Sec. 13. That no action, license, cause, proceeding or 
order now begun, but not yet completed, shall abate by 
reason of the provisions of this Act, but all laws, or parts 
of laws, inconsistent with this Act, are hereby ve ponjad: 


Approved October 28, 1874. = 
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AN ACT supplemental to an Act entitled “An Act to Incorporate the 
Town of Forest Grove,” approved October 5, 1872. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: ~ 


Section 1. The Board of Trustees shall have power 
and is authorized, whenever it deems it expedient, to 
improve the public.grounds within said town, to establish 
and open streets and alleys within the limits of said town, 
in continuation of those now or herearte: laid out; to 
establish or alter the grade, and to improve any street or 
part thereof now or hereafter Jaid out or established 
within the corporate limits of said‘town. The power and 
authority to improve a street includes the power and 
authority to construct, improve, pave, repair and to keep 
in repair the sidewalks and pavements, and determine 
and provide for everything convenient and necessary con- 
cerning such improvements and repairs. 


Sec. 2. Whenever the Board of Trustees deems it 
expedient to improve a street or part thereof, it may 
proceed to ascertain and determine the probable cost of 
making such improvements, and assess upon each lot or 
. part thereof liable therefor, its proportionate share of such 
costs. : ! 


Szc. 8. Whenever the probable costs of the improve-. 


ments have been ascertained and determined, and the 
proportionate share thereof of each lot or part thereof 
has been assessed as provided for in Section 2, the town 
must declare the same by ordinance and direct the town 
Recorder to enter a statement thereof in the docket of the 
town liens, as provided in next Section. 


Sec. 4. The docket of town liens is a book in which 
must be entered in pursuance of Section 3 the following 
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matters in relation to assessment for the improvement of 
streets: : 

The number or letter of lot assessed, and the number 
or letter of the block in which it is situated; and 
if a separate assessment is made upon a part of a lot, a 
particular designation-of such part. 

2. The name of the owner therof, or that the owner is 
unknown. l 

3. The sum assessed on such lot, or part thereof, and 
the date of the entry. 

Sec. 5. The docket of the town liens is a public writing, 
and the original, or certified, copies of any matter author- 
ized to be entered therein are entitled to the force and 
effect thereo:; and, from’ the date of an entry therein, of 
an assessment upon a lot, or part thereof, the sum so entered , 
is to be deemed a tax levied, and a lien thereon, which 
lien shall have priority over all other liens or incumbrances ` 
thereon whatever. i 

Sec. 6. For the purpose of ascertaining who is the 
owner of any lot, or part thereof, assessed for the improve- 
ment of a street, the Recorder shall take the certificate of 
the County Clerk of the county of Washington, stating 
who is the owner thereof at the date of the ordinance 
making the assessment, as may appear from the record of 
deeds for such county; which certificate such County Clerk 
is authorized and required to give when demanded by the 
Recorder. = 

Sec. 7. A sum of money, assessed for the improvement 
of a street, cannot be collected until, by order of the Board 


‘of Trustees, ten days’ notice thereof is-given by the 


Recorder, by publication in a weekly newspaper, or by 
posters, in at least three conspicuous places in said town o; 
Forest Grove; such notice must substantially contain the 
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matters required to be entered in the docket of town liens, 
concerning such assessment. 

Sec. 8. If within five days from the final publication 
of the notice prescribed in Section 7, the sum assessed 
upon any lot, or part thereof, is not wholly paid to the 
town Treasurer, and a duplicate receipt therefor filed with 
the Recorder, the Board of Trustees may thereafter order 
a warrant for the collection of the same, to be issued by 
the Recorder, directed to the town Marshal, or the person 
authorized to collect taxes due the town. . 

Sec 9. Such warrant must require the person to whom 
it is directed to forthwith levy upon the lot or part 
- thereof, upon which the assessment is unpaid, and sell the 
same in the manner provided by law, and return the pro- 
ceeds of such sale to the town Treasurer, and the warrant 
to the Recorder, with his doings indorsed thereon, together 
with the receipts of the town Treasurer for the proceeds 
of such sale as paid him. 


Sec. 10. Such warrants shall have the force and effect 
of an execution against real property, and shall be executed 
in like manner, except as herein otherwise especially pro- 
vided. | 

Sec. 11. The person executing such warrant shall im- 
mediately make a deed for the property sold thereon, to 
the purchaser, stating therein that the same is made sub- 
ject to redemption, as provided herein. Within three 
years from the date of sale the owner, or his successor in 
interest, or any person having a lien by judgment, decree 
or mortgage on the property or any part thereof, separately 
sold, may redeem the same upon the terms and conditions 
provided in the next section. 

Sec. 12. Redemption may be made by the payment of 
the purchase money and twenty-five per cent. additional, 
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together with interest upon the purchase money from the 
date of the sale to time of payment, at legal rates, and the 
amount of any tax which the parehascr may have paid 
upon the property. 

Src. 18. A redemption discharges the property from 
the effects of the sale upon the assessment. If made by the 
owner or his successor in interest, the estate in the prop- 
erty is thereby restored to such owner, or his successor in 
interest, asthe case may be; but if made by a lien creditor. 
the amount paid for the redemption is thereafter to be 
deemed a part of his judgment, decree or mortgage, as 
the case may be, and shall bear like interest, and may be 
entorced and collected as a part thereof. 

Sec. 14. Whenever a purchaser, or those claiming under 
him, refuse to convey to a person entitled to redeem, such 
person may enforce a conveyance thereof by a suit in 
equity, as for a specific contract to convey real property; 
and such suit may be maintained against absent parties, 
without proof of tender of money and offer to redeem, if 
the plaintiff bring the money necessary to redeem such 
real property, under the provisions of this Act, into Court, 
for such absent parties. 

Src. 15. Whenever the Board of Trustees shall deem 
it for the interest of the town to open or lay out a street 
or alley, or extend those now or hereafter to be laid out, 
they shall declare the same by ordinance to be published 
one month, in some weekly paper published in the town ` 
of Forest Grove, or by posters. The Board of Trustees, 
at its earliest convenience thereafter, or-within six months 
of the final publication of such notice, shall appoint three 
disinterested freeholders, residents of the town, whose 
duty it shall be to proceed to assess and report to the 


Board of Trustees, the ‘ow to property holders on the: 
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line of the Street to be opened, laid out or extended, at 
the same time to determine what persons or property will 
be benefited by such improvements, and assess the dam- 
ages and expenses, in part or in whole thereof, on the real 
_ estate benefited thereby in proportion, as near as may be, 
to the benefits resulting to each; such benefits when de- 
termined and assessed, shall be a lien upon the property 
so benefited and shall be docketed, proceeded with and 
collected in the same manner as assessments for street im- 
provements. 


Sec. 16. Each lot, or part thereof, within the limits of 
a street, where a sidewalk is proposed to be built, or 
improved, or repaired, shall be lable for the full cost of 
making, improving or repairing the same in front of, or 
abutting upon it; and, also, shall be liable for the cost, in 
whole or in part, as the Board of Trustees may determine, 
of making a proposed improvement upon the balance of 
the half street in front; and, also, for a proportionate share 
of one-half the cost of improving the intersections of two 
of the streets bounding the block in which such lot, or 
part thereof, is situated. 


Sec. 17. The cost, in whole or in part, as the Board of 
Trustees may determine, of improving such intersection, 
is to be assessed upon the lots, or parts thereof, situated in 
the quarters of the four blocks and adjoining such inter- 
section; but only upon the lots, or parts thereof, within 
the quarters nearest thereto, and in proportion to the cash 
value of such lots, or parts thereof, irrespective of improve- 
ments thereon. 


i 


Sec. 18. A sale of real property, as herein provided, 
conveys to the purchaser, subject to redemption as herein 
provided, all the estate or interest therein of the owner, 
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whether known or unknown, together with all the rights 
and appurte nances thereunto belonging. 

Sec. 19.. When an assessment, upon any lot or part | 
thereto, becomes delinquent, any person having a lien 
thereon, by judgment, decree or mortgagé, may, at any 
time before the sale ot such lot, or part thereof, pay the 
same to the town Treasurer, taking duplicate receipts 
therefor, one of which shall be filed with the Recorder; 
and such payment and filing of duplicate receipt with the 
Recorder discharges the property from the effect of the 
assessment; and the amount of such delinquent taxes, and 
all accruing costs and charges, if any, when so paid, is 
thereafter to be deemed a part of such liens, creditors, ` 
judgments, decree or mortgage, as the case may be, and 
shall be as like interest, and may be enforced and collected 

a part thereof. 

C Bue. 20. The Board of Trustees must provide by ordi- 
nance for the time and manner of doing the work in any 
proposed improvement. 


Sec. 21. If, upon the completion of any improvement 
or repairs, it is found that the sum assessed therefor upon 
any lot or part thereof is insufficient to defray the cost 
thereof as contemplated herein, the Board of Trustees 
must ascertain the deficit and declare the same by ordi- 
nance. When so declared, the Recorder must enter the 
sum of the deficit in the docket of town liens, in a column 
reserved for that purpose, in the original entry with the 
date thereof, and such deficit shall thereafter be a lien 
upon such lot, or part thereot, in like manner and with 
like effect as in case of the sum originally assessed, and 
shall also be payable, and may be collected, in like man- 
ner and with like effect as in the case of such’sum orig- 
inally assessed. 
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Sec. 22. If, upon the completion of any improvement 
or repairs, it is found that the sum assessed therefor upon 
_any lot or part thereof is more than sufficient to defray the 
cost thereof, as herein contemplated, the Board of Trustees 
must ascertain and declare the surplus in like manner as 
in case of a deficit. When so declared it must be entered 
- as in case. of deficit, in the docket cf town liens, and 
thereafter the person who paid such surplus, or his legal 
representatives, is entitled to payment of the same. by 
warrant ~n the town Treasurer. 

Src. 23. -The Board of Trustees shall have power to 
lay down all necessary sewers and drains, and cause the 
expense thereof, in whole or in part, to be paid out of the 
general tund of the town; or they may cause the same in 
whole or in part to be assesed on the property directly 
benefited by such drain or sewer. But the mode of 
apportioning estimated costs of improvements of streets, 
prescribed in Sections 15 and 16 hereof, shall not apply to 
the construction of such drains or sewers. But when the 
Board of Trustees shall direct the same to be assessed on 
the- property directly benefited, such expense shall in 
every other respect be assessed and collected in the same 
manner as is provided in case of street improvements. 


Sec. 24. The Board of Trustees is authorized to im- 
prove or repair any street or part thereof, whenever it 
deems it expedient, and to declare by ordinance before 
doing the same, whether the cost thereof, in whole or in 
part, shall be assessed upon the adjacent property or paid 
out of the general fund of the town. 

Src. 25. If the Board of Trustees declares that a pro- 
posed improvement or repairs shall be at the cost, in 
whole or in part, of the adjacent property, the proposed 
improvement or repairs shall be made accordingly; but if 
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it declares that the cost thereof, in whole or in part, shall 
be paid out of the general fund, such repairs may be made 
as the ordinance may provide, and be paid tor accordingly. 

Src. 26. The cost of establishing or altering the grade 
of any street or part thereof, shall be paid out of the gen- 
eral fund of the town. 

Sec. 27. Whenever any lot or part thereof, sold under 
the provisions hereof, shall bring more than the assess- 
ments thereon, with interest, costs and charges of collec-. 
tion, the surplus must be paid to the Treasurer, and the 
person executing the warrant must take a separate receipt 
for such surplus, and file it with the Recorder on the re-- 
turn of the warrant. At any time thereafter the owner, or 
his legal representatives, is entitled to a warrant upon the 
Treasurer for such surplus. 

Src. 28. The deed to the purchaser must express the 
true consideration therefur, which is the amount paid by 
the purchaser; and the return of the person executing the 
warrant must specify the amount for which each lot, or 
part thereof sold, and the name of the purchaser. 

Sec. 29. In making a deed for real property sold for. 
delinquent assessments for improving or repairing a street, 
itis not necessary to recite or set forth the proceedings 
prior to sale, but it is sufficient if it substantially appear 
from such deed that the property was sold by virtue of a 
warrant from the town of Forest Grove, and the date 
thereof, for delinquent.assessment, and the amount thereof, 
together with the date of the sale, and the amount bid. 
thereat by the purchaser. The style of-a warrant for col- 
lection of delinquent assessments shall be: “In the name 
of the town’ of Forest Grove.”’ 

Sec. 80. Real property, when sold for or to satisfy a 
delinquent assessment, must be sold for United States gold 
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or silver coin, and not otherwise, and anyone applying or 
seeking to redeem property so sold as in this Act provided 
must pay, or offer to pay, the sum necessary therefor in 
such coin, and not otherwise, and all sums contemplated 
herein to be paid must be paid in gold or silver coin of 
the United States. 


Sec. 31. Whenever a lot or part thereof is sold for de- 
linquent assessment for a street improvement, and after- 
wards resold for a deficit in such assessment, as in this Act 
provided, to any person other than the purchaser at the 
' first sale, or his successor in interest, such purchaser or 
successor, for the purpose of making redemption from the 
purchase at such sale, is to be deemed an owner within the 
meaning of this Act. 

Suc. 82.” No law or part thereof authorizing any tribu- 
nal or officer of Washington county to grant tavern or 
grocery licenses shall apply to persons vending liquors 
-within the town of Forest Grove. 

Sec. 38. All town ordinances passed and in force when 
this Act takes effect, and thereafter: until repealed by the 
Board of Trustees, and all rights vested or liabilities in- 
curred undér either of such Acts, or any town ordinance, 
when this Act takes effect, shail not thereby be lost,-im- 
paired or discharged. Inasmuch as there is urgent neces- 
sity that sidéwalks be built before winter, this Act shall 
take effect and be in force from and after its approval by 
the Governor. 


Approved October 29, 1874. 
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AN ACT to amend an Act, entitled ‘‘An Act to Incorporate the City of 
East Portland,” approved October 26, 1870. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That Section 2 of Article 2, of said Act, 
to incorporate the City of Hast Portland, as amended by 
Section 2 of an amendatory Act, approved October sa 
1872, be amended so as to read as follows: 


“Sec. 2. There shall be elected, as hereinafter provided, 
for the term of one year, a Recorder, Treasurer, Assessor, 
Attorney, Street Commissioner, Surveyor and Marshal, 
who shall be officers of this municipal corporation. The 
Recorder, Treasurer, Assessor, Street Commissioner, and 
Marshal, shall be elected by the. qualified electors of the 
corporation, and the Attorney and Surveyor shall be elected 
by the board of Trustees, a majority of all the members 
of said Board being necessary to elect; and all the officers, 
whose election is provided for in this Section, shall be 
liable to be removed at any time by the Board of Trus- 
tees, for misfeasance, inattention or incompetency in office, 
on a two-thirds vote of all the members of sard Board. 
The Trustees of said city shall be elected in the following 
manner: The City of East Portland is hereby divided into 
three wards—ward number one, which includes all that 
part of said city north of the center line of G street, con- 
tinued to the eastern bounds of the city limits; ward num- 
ber two, which includes all that part of said city between 
the cénter line of G street, continued as aforesaid, and the 
center line of Asylum street, continued to the east bounds 
of the city limits; and ward number three, which includes 
all that part of said city south of the said center line of 
Asylum street, continued as aforesaid; and the Board of 
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Trustees, by ordinances, may change the boundaries of 
said wards hereby established. Hach ward is entitled to 
elect two Trustees, who shall hold their office for two 
years, one of which shall be elected each year.’ 

‘Sec. 2. That Section 10 of Article 3 of said Act to 
incorporate the City of East Portland be amended so as 
to read as follows: 

“Sec. 10. When a vacancy shall occur, the Board of 
Trustees shall appoint some person to fill such vacancy, 
who shall discharge the duties of the office for the re- 
mainder of the unexpired term; Provided, That in case 
the vacancy is in the office of Trustee, the person ap- 
pointed to fill such vacancy shall be selected from the 
ward from-which the Trustee was originally elected or 
appointed to fill the office; Provided further, That in case 
the term of office of such Trustee which becomes vacant 
would not have expired on the tenth day after the date of 
the next ensuing general election, then the person so 
appointed to fill the same shall only hold the said office or 
discharge the duties thereof until the tenth day next from 
the date of such election, at which election a Trustee shall 
be elected by such ward to fill such vacancy for such unex- 
pired term in the same manner Trustees are elected in 
wards.’ 

Src. 8. That Section 4 of Article 5 of said Act to 
incorporate the City of East Poitland be amended so as to 
read as follows: 

“Sec. 4. The duties and compensation of the City 
Attorney, Treasurer, Street Commissioner and Assessor 
are such as the Boaid of Trustees shall or may prescribe. 
It shall be the duty of the Assessor to assess all property 
within the corporate limits of said City of East Portland 
both real and personal, and no duction [reduction] shall 
be allowed on account of indebtedness. 
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Suc. 4. That Section 1, of Article VIL of said Act to 
incorporate the City of East Portland, as amended by 
Section 16, of an amendatory Act, approved October 25; 
1872, be amended so as to read as follows: | 


“Sec. 1. The Board of Trustees is hereby empowered 
to authorize the erection and repair of private wharves 
and to regulate and fix the rate of wharfage thereon; to 
provide for measuring and weighing hay, wood and other 
commodities bought and sold in said city; to license, tax 
and regulate hotels, steamboat and steamship: runners, 
hacks, cabs, hackneys, carriages, wagons, carts, drays, or 
other vehicles, and to fix the rates thereof. Provided, 
That any resident of the City of Portland, who has taken 
out a license under the provisions of the charter and ordi- 
nances of said City of Portland, shall be authorized to 
deliver freight, packages and passengers to and from said 
City of East Portland without having taken out a license 
under the provisions of this Act.” | 


Sec. 5. Be it enacted that Section 13, of an Act en- 
titled “An Act to amend an Act entitled ‘An Act to in- 
corporate the City`of East Portland,’’’ approved October 
25, 1872, be amended so as to read as follows: 

“Sec. 18 Such warrant shall have the force and effect 
of an execution against real property and shall be exe- 
cuted in like manner, except as in this Chapter otherwise 
specially provided. Provided further, That all sales of 
real property, for the non-payment of tax or street assess- 
ments ‘shall be made in said city at the Council Chamber 
door and notice of such sale may be published in such 
newspaper, as hereinbefore mentioned, and -the Board 
may authorize the Recorder to bid upon said prop- 
erty, for the city, to the amount of such tax or 
assessment, yond expense of sale, and no more, and 
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if there be no higher bidder theretor the same shall be 
struck off to said city, and it shall be a purchaser thereof 
upon the same terms as other purchasers, and hold and 
dispose of the same for its benefit. When real property 
is sold for delinquent taxes or assessments the person exe- 
cuting the same must immediately execute to the pur- 
chaser a certificate of sale of the property sold to said pur- 
chaser, setting forth therein a description of the property 
sold, the amount it sold for, the year in which the tax was 
levied, the name of the purchaser, and that the sale is 
made subject to redemption within three years from the 
date of the certificate. The owner or his successor in . 
interest or any person having a lien by judgment, decree 
or mortgage on any part thereof sold separately, may re- 
deem the same in such manner as is provided in Section 
87 of Chapter 57 of the Code in relation to the collection 
of taxes under the general laws of this State. After three 
years from the date of such certificate the Marshal shall, 
if no redemption shall have been made, execute to the 
purchaser, his heirs or assigns, a deed of conveyance, re- 
citing or stating a description of the property sold, the 
amount bid, the year in which the tax was levied, that the 
tax was unpaid at the tinre of the sale, and no redemption 
has been made, and such deed hereatter executed shall 
operate to convey a legal and equitable title to the pur- 
chaser, sold in fee simple to the grantee named in the 
deed, and upon the delivery of such deed, all the proceed- 
ings required or directed by law in relation to the levy, 
assessment and collection of the taxes or assessments, and 
the sale of. the property shall be presumed regular, and to 
havé béen had and done in pursuance of law, and such 
deed shall be prima facie evidence of title in the grantee, 
and such presumption and such prina facie evidence 
\ 
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shall not be disputed, or avoided, except by proof of either— 

1, Fraud in the assessment or collection of the tax or _ 
assessment. 

2. Payment of the tax before sale, or redemption after 
the sale. 

3. That the payment or redemption was prevented by 
the fraud of the purchaser. 

4. That the property was sold for, taxes, for which the 
owner of the property at the time of the sale was not lia- 
ble, and that no part of the tax was levied or assessed upon 
the property sold. -~ | 

Src. 6. Inasmuch as vacancies are liable to occur in — 
the office of Trustee of said city, and it is important to 
reserve to the electors thereof the authority to fill the 
same when practicable, this Act shall take effect from and 
after its approval by the Governor. : 

Approved October 29, 1874. 


z Oe 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Section 1. That the inhabitants of North Browns-, 
ville, Linn county, Oregon, and their successors within the 
bounds hereinafter prescribed, are hereby established and 
declared a body corporate under the name and style of 
North Brownsville; and as such shall have the right to 
sue and be sued, defend and be defended in any of the 
Courts of this State; to hold real and personal property; 
to sell, lease, use or otherwise dispose of the same for the 
common benefit; to borrow and loan money; to have and 
use a seal, and to alter the same at pleasure. 
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Src. 2. The corporate limits of said City of North 
Brownsville shall be as follows, to wit: Beginning at the 
northeast corner of the town of Amelia; running thence 
south to the middle of Calapooia River; thence down the 
middle of said river to a point thirty (80) rods below the 
bridge on the main road between said town and Browns- 
ville; running thence north to a point twenty (20) rods 
north of the north line. of Gross’ addition to the said 
town of North Brownsville; running thence in a direct 
line to the point of beginning. 

Sec. 3. The officers of the said corporation shall be a 
President of the Council, four Councilmen, Recorder, 
Marshal and Treasurer who shall hold their office for one 
year, or until their successors are elected and qualified. 

Sec. 4. Said officers shall be elected annually by the 
qualified electors of said corporation on the third Monday 
of December of each year. 

Sze. 5. The President of the Council shall have 
power to call meetings ot the Council and shall preside at 
their meetings, and when there is a tie in the Council, 
shall vote; he shall sign all ordinances and all warrants 
on the Treasurer, or warrants for the collection of city 
taxes; he shall make a yearly report of the condition, 
financial and otherwise, of the city, and shall recommend 
such measures for the peace, health and prosperity of the 
city, as he may deem expedient. . 

Sec. 6. The President and Oouncilmen shall perform 
such other duties as may be hereinafter provided, and be- 
fore entering upon the duties of their office shall file with 
the Recorder an oath to well and truly perform the duties 
required of them by this charter. 

Sec. 7. The Recorder shall have the jurisdiction of 
Justice ot the Peace in the corporate limits, in civil and 
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criminal proceedings, and his court shall be governed (as 
far as applicable) by the general laws under which Jus- 
tice’s Courts are conducted; he shall be ex-officio Clerk of 
the Common Council, and shall preside in the absence of 
the President, and shall keep a journal of the proceedings 
of the Board of Council; he shall also be City Assessor, 
and his duties as Assessor and Clerk shall be prescribed 
by the Common Council. . 

Sec. 8. The Marshal shall execute all processes directed 
to him, by the Recorder or any legal authority; he shall 
be a conservator of the peace, and shall arrest all persons 
guilty of a‘breach thereof, or the violation of a city ordi- 


nance, and take them before the City Recorder for trial; 


and may, as Collector, enforce the collection of city taxes 
as tbe collection of county taxes is enforced; and shall 
make monthly returns of all moneys collected to the Treas- 
urer, and shall take his receipt for the same; he shall 
attend upon the meetings of the Common Council and per- 
form such other duties as the Council may require. 

Sec. 9. The Treasurer shall receive and disburse all 
moneys coming into his hands; he shall pay no orders for 
money unless they are signed by the President and Re- 
corder; and shall make quarterly report of the city finances 
to the Common Council, and shall be governed by such 
other rules as the Council may provide. 

Sxc. 10. The Recorder, Marshal and Treasurer shall 
each give a bond in the sum of five hundred dollars ($500), 
to be approved by the Council, for the faithful perform- 
ance of their duties, which amount may, at any time, be 
increased by order of the Common Council. _ 

Sec. 11. The President, Councilmen and Treasurer 
shall receive no pay for their services, and the President 
or Councilmen shall not directly or indirectly be inter- 
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ested in the proceeds of any contract to be paid for out of 
the City Treasury. 

Src. 12. Said Recorder and Marshal shall be entitled 
to the same fees as are now provided by law for the Jus- 
tices and Constables. 

Seo. 18. The said corporation shall not create any 
debts or liability which in the aggregate shall exceed the 
sum of two hundred dollars ($200). 

Sec. 14. The Common Council shall hold at least one 


meeting each monthand a majority of said Board shall 
constitute a quorum to do business. 


Sec. 15. Within three days after the passage of an 
ordinance copies of the same shall be posted in three 
public places, in said city, and all such ordinances shall 
take effect within five days after such notices, unless 
otherwise ordeied. 


Sec. 16. The Board of Common Council shall have 
power and authority within the corporate limits— 

1. To make by-laws and ordinances not in conflict 
with the laws of the State, or of the United States, and 
_ all necessary provisions for carrying them into effect. 

2. To assess and collect taxes, not to exceed two mills 
per annum upon the taxable property within said corpo- 
rate limits. 

-8. To levy and collect a poll-tax, of not more than 
two dollars ($2 00), and a street tax, of not more than — 
three dollars, or two days’ work from each legal voter 
in the corporate limits. 

4. To tax and license business houses, taverns, eating 
rooms, bar-rooms, liquor, billiard and bowling saloons, 
pedlers, auctioneers, brokers, theatres, circuses and all 
transient shows: or exhibitions for public amusement, and 
also the different branches of business or profession, 
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which, in their judgment, should be licensed under this 
charter, and all citizens within the limits of said corpora- 
tion shall be exempt from any county license which now — 
is, or may hereafter be imposed by-the general laws of 
this State; Provided, No city license shall be less than 
now prescribed by the statute. 

5. To provide for the restraint and sraplovmiont of 
vagrants, 

6. To provide all necessary means efor the protection of 
the city against fires, and to maintain a night-watch when 
necessary. l 

7. To build side-walks, cross-walks, and construct sew- 
ers, remove obstructions from the same, and provide for 
tbeir protection and repairs. . 

8. To remove or repress all nisances [nuisances], or 
that which would be detrimental to the health or morals 
of the city. 

9. To prevent and restrain riot, disturbance, noise, 
obscene language, drunkenness and disorderly conduct, or 
assemblages, at any time or place within the limits of the 
corporation. 

10. To prevent animals from running at large within 
the corporate limits. 

11. To impose, collect and appropriate fines and pen- 
alties for the breach of any ordinance; Provided, No fine 
or penalty shall exceed the sum of two hundred dollars 
($200), or imprisonment in the county jail more than 
twenty days. 

12. To provide for the collection and disbursing of all 
moneys which may be assessed or authorized to be col- 
lected; to issne warrants and levy on real or personal 
property of delinquent tax-payers, and cause the same to 
be sold under such rules and regulations as they may 
establish therefor. 
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13. To fill all vacancies in offices of the incorporation, 
and to appoint such officers as may be necessary to carry 
into effect any ordinance of the Council. 


14. To make all necessary rules and regulations for 
conducting elections, except as hereinafter provided. for; 
Provided, No person shall be allowed to vote at any munic- 
ipal election who is not a legal voter in the State, or who 
has not resided within the corporate limits thirty (80) 
days next preceding said election, or who has refused to 
pay any city fine or tax legally assessed against him. 


Sec. 17. Within ten days after the passage of this Act, 
the Justice of the Peace of Brownsville precinct shall give 
notice that there will be an election held for the election 
of the officers provided for in this charter, said notices to 
be posted in three public places within the corporate 
limits, at least four days before said election. He shall 
appoint three suitable persons for judges of said election, 
- and furnish poll books; said election to be held as near as 
may be in conformity with the election laws of the State. 
The returns of said election shall be made to the said Jus- 
tice within two days thereafter, who shall, with the aid of 
the Constable of the precinct, proceed to canvass the same, 
and declare the result; and shall issue certificates of elec- 
tion to the persons having the highest number of votes 
` for each of the city officers, who shall qualify within three 
days thereafter, and enter upon their duties. 


Sec. 18. The Legislature of Oregon may annul, repeal 
or amend this Act, whenever a majority of the legal voters’ 
of the corporation petition therefor. 


Src. 19. At the election herein provided for, the ques- 
tion of charter or no charter shall be submitted to the 
legal voters, and if a majority vote to adopt the charter, 
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then this Act shall be in full force and effect, otherwise 
null and void. . 

Sec. 20. Inasmuch as it is necessary that the improve- 
ments provided for in this bill shall be made as soon as 
possible, this Act to take effect from the day of its approval 
by the Governor. 


Approved October 29, 1874. 


AN ACT to Incorporate the Town of Gervais, in Marion County, Oregon. 


Be it enacted by the Legislative Assembly of the State of 
Oregon: 

Sxctron 1. That the inhabitants of the town of Ger- 
vais, Marion county, Oregon, and their successors, within ` 
the metes and bounds hereinafter prescribed, are hereby 
established and declared a body corporate, under the name 
of the town of Gervais, and, as such, have the right to sue 
and be sued, defend and.be defended, in any of the Courts.- 
of the State; to hold real and personal property; to sell or 
-~ otherwise dispose of the same for the common benefit; to 
borrow and loan money; to have and to use a seal, and 
alter the same at pleasure. 

Sec. 2. The corporate. limits of said town of Gervais 
shall be as follows, to wit: Beginning at a point in the ` 
northwest boundary line of the said town of Gervais, as 
designated on the recorded plat thereof, where it is inter- 
sected by the line between the donation land claims of 
A. Bonetant and depot, and running thence N. 504° W 
2.00 chains; thence N. 414° E. 3.80 chains; thence 8. 504° 
E. 2.00 chains; thence N. 414° E. 18.84 chains; thence 
N. 64° E. 320 chains; thence N. 832° W. 2.75 chains; - 
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thence N. 64° E. 9.80 chains; thence S. 483° E. 42.14 
chains; thence S. 414° W. 39.53 chains; thence N. 483° 
W. 2.60 chains; thence S. 414° W. 2.07 chains; thence 
N. 482° W. 15.27 chains; thence N. 414° E. 4.07 chains; 
thence N. 483° W. 14.74 chains; thence N. 414° E. 11.84 
chains, to the place of beginning—said limits being inden- 
tical [identical] with the recorded plat of said Gervais, 
except two offsets on the northwest boundary, respectively 
two chains, and two chains and seventy-five links wide, 
and one-ofiset in the southwest boundary two. chains and 
seven one-hundredths wide. 

Sec. 8. There skall be elected, as hereinafter pro- 
vided, a Board of five Trustees, a Recorder, a Marshal 
and a Treasurer, who shall each hold their respective 
oftices for the term of one year, or until their successors 
are elected and qualified. . 

Sec. 4. The qualifications of an elector shall be thirty 
days’ residence, next preceding the election, within the 
limits of the corporation; shall have paid tax, other than 
road tax, and shal] not have refused or neglected to pay 
any city fine or tax, legally assessed against him, and no 
elector shall be eligible to office who has not been a resi- 
dent of the town six months immediately preceding such 
election. 

Src. 5. All officers authorized by this charter shall be 
elected annually on the first Monday in November, in 
each year, except as hereinafter provided. 

Sec. 6. The Board of Trustees shall advertise every 
election held under this charter by posting notices in 
three public places, within said limits, six days prior 
thereto, and shall appoint judges therefor, who shall 
choose their own clerks, and said election shall be con- 
ducted under the laws of the State, except as otherwise 
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provided for; Provided, That no election shall be held in 
a bar-room, grocery or tippling house, and these shall all 
be closed during a town election. 

Src. 7. The returns of said election shall be made to 
the Board of Trustees who shall, without delay, publicly 
canvass the same and declare the result and issue certifi- 
cates to those persons thus entitled. 

Suc. 8. The term of the officers, elected under this ` 
charter, shall commence on the day after the date of 
their election, and before entering upon the duties ot 
their offices, each shall file with the Recorder, as Clerk of 
the Board of Trustees, an oath that they will well and 
faithfully perform the duties required of them by law. 

Sec. 9. The Recorder, Marshal and Treasurer shall 
each give a bond of two hundred and fifty dollars ($250) 
for the faithful performance of their duties, whieh bonds - 
must be approved by the Board of Trustees, and said 
bonds may be increased at any time by order of said 
Board. 

Sec. 10. The Board of Trustees shal] hold their first--- 
meeting on the next Monday after the first election in 
1874 and elect one of their number Chairman who shall 
preside at all their meetings; Provided, When he is ab- 
sent they may elect one of the Board President pro tem., 
and a majority of said Board shall constitute a quorum to. 
do business. The Trustees shall receive no compensation 
for their services. l 

Sec. 11. The Board of Trustees shall have. power and 
authority, within the town limits, to make by-laws and 
ordinances not in conflict with the laws of the State or of 
the United States, and necessary provisions for enforcing 
the same; to assess and collect taxes upon the taxable 
property within the corporate limits; Provided, Said taxes 
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shall not exceed three mills per annum on the dollar; to 
license, tax and regulate mercantile and business houses, 
taverns, eating houses, auctioneers, peddlars, brokers and 
the different branches of business which in their judg- 
ment should be licensed under this charter; to license, tax 
and regulate or prohibit bar-rooms, tippling houses andiall 
places where spirituous or malt liquors are sold, billiard 
‘tables, bowling alleys, theatricals and other exhibitions, 
shows and amusements; and also to prohibit bawdy houses, 
gaming and gambling houses. All citizens within the cor- 
porate limits of this charter shall be exempt from any 
county license which now is or may be imposed by the 
general laws -of the State; Provided, No town license shall 
be less than is now or may be prescribed by the statutes of 
this State; to provide for the restraint, employment and 
support of vagrants, and provide for the care and comfort 
of paupers; to build-a town jail; provide means for pro- 
tection against fire, and to provide and maintain police 
when necessary; to provide for the improvement and 
repair of highways, streets, bridges and sidewalks, and for 
the cleanliness of the same, and of ditches, drains and 
sewers; to prevent or regulate domestic animals running 
at large within the limits of the corporation, or any speci- 
fied part thereof, and to provide for the taking up and im- 
pounding of such animals and for their sale, if not re- 
deemed, and to prevent the discharge of firearms in said 
town; to prevent and restrain riot, disturbance, noise, 
obscene and profane language, drunken or disorderly con- 
duct at any time or place within the corporate limits; to 
impose, collect and appropriate fines and penalties for the 
breach of any ordinance; Provided, No fine shall exceed 
fifty dollars, or imprisonment in the town jail ten days; to 
provide for the collection and disbursing of moneys which 
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may be assessed or authorized to be collected; to issue 
warrants and levy on real or personal property of delin- 
- quent tax-payers, and cause the same to be sold under such- 

rules and regulations as they may prescribe. oO 

Sxc. 12. The Recorder shall have the jurisdiction of a 
Justice of the Peace in civil and criminal proceedings, 
have original jurisdiction over all: violations of city ordi- 
nances, and his court shall be governed, as far as applica- 
ble, by the general laws under which Justices’ Courts are 
now held. The Recorder shall be ex-officio town Audi- 
tor and Clerk of the Board of Trustees, and shall receive 
the same fees as are provided by law for a Justice of the 
Peace. 


Szoc. 18. The Marshal shall be ex-officio Tax Collector, 
_ pay over to the Treasurer all moneys collected by him, 
and take his receipt therefor, and shall make quarterly 
settlements with the Board for the same. The Marshal 
shall attend all the meetings of the Board of Trustees, 
and attend the Recorder’s Court; shall execute all process 
delivered to him; shall be a conservator of the peace, and 
shall arrest and bring before the Recorder for trial, on ~ 
complaint or otherwise, all offenders against the laws of 
this State or ordinances of the town, and perform: such 
other duties as the Board may direct. Said Marshal 
shall be entitled to the same fees as are now provided by 
law tor Constables. 

Sec. 14. The Treasurer shall safely keep all moneys 
coming into his hands and disburse it on order of the 
Board of Trustees, with whom he will make quarterly 
settlements. The Treasurer shall receive for his services 
one-half of one per cent. on all moneys coming into his 
hands, and a like amount on all moneys disbursed by him. 


Sec. 15. Within five days after the passage of any or- 
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dinance copies thereof shall be posted in three public places 
within the town limits, and all such ordinances shall take . 
effect within five days after such notices are posted. 


Sec. 16. The said corporation shall not create any 
debts or liabilities the aggregate of which shall exceed 
two hundred dolars; Provided, Said corporation may in- 
crease the taxes, debts or liabilities by a petition to the 
Board of Trustees, signed by two-thirds of the whole 
number of resident voters in said town of Gervais. 


Szoc. 17. No officer, during the period for which he is 
elected, shall be interested in any contract, the expenses 
of which are to be paid out of the town treasury. ` 

Sec. 18. There shall be a road district around said 
town of Gervais within a circle whose radius shall be one 
and a half miles, and the railroad depot the center thereof, 
which shall be governed by the same laws as other road 
districts, except that the Trustees shall appoint a ‘resident 
as Supervisor, who shall apply the road tax to the repair 
of roads and streets in such manner as they shall order. 

Sec. 19. When any person shall be convicted of any 
criminal offense under any of the ordinances of said town, 
and shall be adjudged to pay a fine and costs and shall fail 
to pay the same he may be sentenced to labor one day for 
every two dollars of such fine and costs upon the streets or 
other public works of town. 

Sec. 20. The first election shall be held at said town 
of Gervais, commencing at ten o'clock a. m. and ending at 
4 o'clock P. m. on the first Monday in November, 1874, or 
as soon thereafter as may be after this charter shall have 
been approved by the Governor. The inspectors of the 
first election shall be George A. Manning, Louis A. 
Poujade and Jacob Voorhees, who shall cause ten days’ 
notice to be posted in three conspicuous places in the said 
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town, and shall give certificates of election to the success- 
ful candidates, and shall deliver the poll books to the 
Recorder elect. The officers thus elected shall- qualify 
before some officer legally authorized to administer oaths, 
and shall within five days thereafter enter upon their 
respective duties. 

Suc. 21. The Legislature ot Oregon may annul, repeal 
or amend this Act whenever a majouty of the citizens 
petition therefor. 

Sec. 22. Inasmuch as this Act provides that the annual 
election take place on the first Monday in November 
therefore this Act shall take effect and be in force from 
and after its approval by the Governor. 

Approved October 29, 1874. 
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AN ACT to amend an Act, entitled “An Act to Incorporate the City of 
Scio,” approved October 24, 1866. 


Be it enacted by the L LNE Assembly of. the State of -- 
Oregon: 


Section 1. That Section 6 of an Act, entitled “An Act 
to incorporate the City of Scio,” approved October 24, 
_ 1866, be, and the same is, hereby amended so as to read 
as follows, to wit: 

Sec. 6. The Mayor and Alderman [Aldermen] shall 
compose the Common Council of said city, and, at any 
meeting, shall have exclusive power to provide for the 
election and qualification of officers, and for filling all 
vacancies in office; to fix the time and place of their 
meeting, but they shall meet as often as once in each 


month; to levy and collect taxes for city purposes; to estab- 
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lish hospitals; to prevent and remove nuisances; to pro- 
vide water; to license, tax and regulate auctioneers, tav- 
erns, ordinances [ordinaries], hawkers, peddlars, brokers, 
pawnbrokers and money-changers; and, also, hackneys, 
carriages, wagons, carts, drays and omnibuses, and to fix 
the rate of carrying persons and property thereon; to 
license, tax and regulate bar-rooms, billiard tables, theat- 
rical and other shows, exhibitions and other amusements, 
and also to prohibit bawdy houses, gaming and gambling 
houses; and the tax and license hereby authorized shall 
be in lieu of all the special taxes and license now required 
by law to be paid to the county; Provided, That the 
license for the sale ot spirituous liquors shall never be 
less than that required by the general laws of this State; 
to establish and regulate market-houses and places; to 
establish fire companies, and to provide for the prevention 
and extinguishment of fi.e; to appoint fire wardens, and pre- 
scribe their-duties, and property guards; to compel any per- 
son or persons present to aid in the extinguishment of fires, 
or for the preservation of property exposed to danger, in 
time of fire, and, by ordinance, to prescribe such other 
powers as may be necessary on such occasions; to establish 
and regulate a police and night watch; to impose fines, 
penalties and forfeitures; to provide for the construction, 
cleaning and repairing of side and ‘cross-walks, adjacent 
to lots, by the holders thereof, and also for making, 
cleansing and improving gutters; to grade, pave, plank, 
or otherwise clean, and keep in repair, streets, alleys and 
sidewalks; to erect, regulate and repair public wharves, 
docks and bridges and regulate the erection and repair ot 
private wharves and fix the rate of wharfage thereof; to 
regulate the storage of gunpowder, and other combustible — 
materials, and [and] the use of candles, lamps, and other 
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lights in shops, stables, and other places; to prevent, re- ` 
move or secure any fireplace, stove, or other apparatus, 
which may be dangerous in causing fire; to regulate and 
prescribe` the manner of building partition walls and 
fences; to prevent and regulate the running at large of 
animals “and the discharge of fire-arms in said city; to 
license and regulate porters, and for the rate of portage; 
to appropriate, for any item of city expenditure, and to _ 
provide for the payment of debts and expenses of the - 
city; to appoint a City Attorney and prescribe his duties; 
to'change the number of Aldermen, as the interest ot the 
city may require; to provide for measuring wood and 
weighing hay and other commodities bought and sold in 
said city ; to provide for the removal of standing water 
and unwholesome and offensive substances, and to prevent 
streams from overflowing their banks; to make by-laws 
and ordinances, not inconsistent with the laws of the 
United States, or of this State; to carry into effect [the] 
provisions of this charter, and secure the health, peace 
and improvement of said city, and to provide for the 
punishment of the violations of city ordinances, by fine or 
imprisonment, but no fine shall exceed one hundred dol- 
lars, nor imprisonment more than twénty days, and shall - 
have power to prevent and restrain any riot, noise, dis- 
turbance, or disorderly assemblage, in any street, house, 
or place in the city; to provide for the prevention and. 
removal of obstruction in Thomas, Creek, within the 
limits of said city. Provided, That the residents of said 
city shall not be exempt from the payment of such road 
taxes as are or may be, by law, imposed upon other resi- 
dents of Linn county. And provided further, That the 
City Council shall appoint a suitable person as Supervisor 
of Roads who shall collect and apply all road tax, within 
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the city of Scio, to the roads within the limits of said 
city, and within the road district in which said city is sit- 
uated. 


Sec. 2. Inasmuch as the additional powers conferred 
upon said city, by this Act, are necessary to enabie said 
city to more fully carry into effect the object of its incor- 
poration, this Act shall take effect from its approval by 
the Governor. 


Approved October 29, 1874. 


AN ACT to amend an Act entitled “An Act to Incorporate the City of 
Portland,” approved October 14, 1864, and the Act Amendatory 
thereof, approved October 21, 1870. 


Be it enacted by the Legislative Assembly of the State of . 
Oregon: 


Section 1. That Section 8 of said Act, being the same 
one amended by Section 8 of the Act of October 21, 1870, 
aforesaid, be, and the same is, hereby repealed, and the 
following enacted in place thereof: 


Sec. 8. There shall be elected, or appointed, as here- 
inafter provided, a Treasurer, Assessor, Auditor, Attorney, 
Street Commissioner and Surveyor, who shall be officers 
in this municipal corporation. The Treasurer and Assessor 
shall be elected for two years, by the qualified voters of 
this corporation, as hereinafter provided, and shall hold 
their offices until their successors are elected and qualified. 
The Auditor shall be elected by a concurrence of a ma- 
jority of the members of the Council; and the Attorney, 
Street Commissioner and Surveyor shall be appointed by 
the Mayor, with the consent of a majority of the members 
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oi the Council, and hold their offices until their successors 
are appointed and qualified, subject to removal by the 
Mayor, with the consent of a like majority of the members 
of the Council, for misfeasance, inattention or incompetency. 

Szc. 2. That Section 14 of said Act entitled “An Act 
to incorporate the City of Portland,” approved October 
14, 1864, be amended so as to read as follows: 

Sec. 14. The Auditor, under’ direction of the Guadi 
shall give ten days’ notice by publication in some daily ` 
newspaper published in the City of Portland, of each gen- 


eral election, the officers to be elected thereat and the __ 


place designated in each ward for holding the election 
therein, and the judges and clerks appointed to conduct 
the same, and all notices required to be given by publica- 
tion, by said Act entitled “An Act to incorporate the City . 
of Portland, ” approved October 14, 1864, and the several . 
~ Acts amendatory thereof, may be published in some daily 
newspaper published in the City of Portland, anything in 
the law of this State to the contrary notwithstanding; 
Provided, That the Council may designate by ordinance . 
the daily newspaper in said City of EE in whichsuch 
publication shall be made. 

Sec. 3. That Section 16 of said Act be, and the same 
is, hereby repealed, and the following enacted in place 
thereof : i 

Sec. 16. The Mayor, rp reasares and Assessor shall Sach 
be elected by the qualified voters of the city, and the 
Councilmen by the qualified voters the ward from 
which they are chosen. = 

Seo. 4. That Section 38 of an Act entitled “An Aet to 
incorporate the City of Portland,’ approved October 14, 
1864, as amended by said amendatory Act, approved 
October 21, 1870, be amended so as to read as follows: 
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Sec. 38. The Council has power and authority within - 
the City of Portland— 

1. To assess, levy and collect taxes for general and 
municipal purposes, not to exceed one-half of one per 
centum upon all property, both real and personal, which is 
taxable by law for State or county purposes. 


2. To license, tax and regulate auctioneers, taverns, 
hawkers, peddlers, pawnbrokers, and all offensive or noxious 
trades or occupations. l 

3. To license, tax and regulate hacks, cabs, hackneys, 
carriages, wagons, carts, drays or other vehicles, and to fix 
the rates thereot; Provided, That any resident of the City 
of East Portland, who has taken out a license under the 
provisions of the charter and ordinances of said City of 
Kast Portland, shall be authorized to deliver freight, pack- 
ages, or passengers, to and from the City of Portland, 
without taking out a license under the provisions of this 
Act. 

4. To license, tax, regulate. and restrain bar-rooms, 
drinking shops, theatrical and other exhibitions, shows, 
public amusements, steamboat runners, billiard tables and 
- bowling alleys, and to suppress bawdy houses, gaming and 
gambling houses; Provided, That no law, or part thereof, 
authorizing any tribunal or officer of Multnomah county 
to grant tavern or grocery licenses, shall apply to persons 
vending liquor within the City of Portland. 

5. To make regulations to prevent the introduction of 
contagious diseases in the city; to remove persons affected 
with such diseases therefrom to suitable hospitals provided. 
by the city for that purpose; to secure the protection of 
persons and property therein, and to provide for the health, 
cleanliness, ornament, peace and good order of the city. 


6. To prevent and remove nuisances. ` 
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7. To provide the city with good and wholesome water, 
and for the erection or construction of such water works 
and reservoirs, within or without the limits of the city, as 
may be necessary or convenient therefor. 

8. To provide. for lighting the streets, and furnishing 
the city with gas or other light, and for the erection or 
construction of such works as may be necessary or ĉon- 
venient therefor. i 

9., To provide for the eer restraint and employ- - 
ment of vagrants and paupeis. 

10. To provide tor the prevention and extinguishment 
of fires, and for the preservation of property endangered 
thereby, and for the appointment of officers. required for 
such purposes. 

11. To determine and regulate the niet of day and 
night police, or either of them; to provide for paying the 
same, and to regulate end fix the compensation of the 
Chief of Police, the Captains of Police and Policemen, 
the keeper of the City Prison and of the House of Cor- 
rection. 

12. To provide for the prevention and removal of all 
obstructions from the streets, cross and sidewalks, and for 
the cleaning and repairing of the same. 

13. To provide for the prevention and removal of 
obstructions in the Willamette River, within the limits of 
the city. 

14. To assess and collect harbor dues from all vessels 
and steamboats, or other water craft whatever, arriving at 
or departing’ from the city. : 

15. -To license and tax wharfingers. 


16. To provide for the establishment of market- 
houses and places, and to regulate the location and manage- 
ment of market-houses, places, and slaughter-houses. 
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17. To provide for the erection of a City Jail, House 
of Correction and Work-house, and the government and 
management of the same. 


18. To regulate the storage and sale of gunpowder, or 
other combustible material, and to prevent, by all possible 
and proper means, danger, or risk of injury or damage by 
fire, arising from carelessness, negligence or otherwise. 


19. To restrain and punish any disturbance or any 
unlawful or indecent practice. 

20. To establish and regulate the fees and compensa- 
tion of all officers of this municipal corporation, except 
when otherwise provided. 


21. To provide for the punishment of a violation of 
any ordinance of the city, by fine or imprisonment, not 
exceeding one hundred dollars, or twenty days, or both, or 
by a forfeiture or penalty not exceeding two hundred 
dollars; and for working any person, sentenced to such 
imprisonment, upon the street or public squares during. 
the term thereof. 


22. To levy and collect a special tax of one per centum 
upon all the property assessed by authority of the first 
subdivision of this Section, for any specific object within 
the authority of this municipal corporation, including the 
payment of any existing debt; but the ordinance provid- 
ing therefor must specify the object thereof, and the 
estimated amount therefor. 

23. To borrow money on the faith of the city, or loan 
the credit thereof, or both. 

24. To appropriate money to pay the debts, liabilities 
and expenditures of the city, or any part or item thereof, 
from any fund applicable thereto. 


25. To provide for a survey of the blocks and streets 
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of the city, and for marking and establishing the boundary 
lines of such blocks and streets. _ 

26. To exercise such power and authority as may be 
given to the Council elsewhere in this Act. 

27. To build, construct and regulate landings at; the 
foot of the streets terminating at the Willamette River. — 


Sec. 5. That Section 153 of said Act, being the same 
one added thereto by Section 16 of the Act amendatory 
thereof, approved October 21, 1870, be and the same is. 
hereby repealed, and the following enacted in place 
thereof: " 

Sec. 153. The Police Judge is the judicial officer of 
the corporation, and shall hold a Court therein at such 
place as the Council shall provide, which shall be known 
as the Police Court. He shall be an Attorney of the 
degree of Attorney of the Supreme Court of this State, 
and appointed by the Mayor, with the consent of a majority 
of the members of the Council, and shall hold his office 
for the term of two years, and until his successor is ap- 
pointed and qualified. l 


Src. 6. That Section 154 of said Act, being the same 
one added thereto by Section 16 of the Act amendatory 
thereof, approved October 21, 1870, be and the same is 
hereby repealed and -the following enacted in piace 
thereof: 

Sec. 154. The term of the first Police Judge appointed 
under this Act shall commence July ist, 1875, and end 
December 31st,-1876, and the appointment of Police 
Judge shall in no case be made to exceed twenty days 
before the time when the term of such appointee shall 
_ commence; Provided, That the Mayor to be elected at the 
general election of said city to be held in June, 1875, 
shall appoint the first Police Judge under this Act. The 
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office of Police Judge shall be deemed vacant whenever 
he shall be absent from the city for a period of more than 
ten days, without the consent of the Council first had and 
obtained, except in case of sickness, or whenever the 
person appointed thereto shall fail to qualify therefor 
within ten days from such appointment; and any vacancy 
in such office shall be filled by appointment for the re- 
mainder of the term in the manner herein provided for ` 
making an appointment to a full term. 


DEC. 7. That Section 156 of said Act, being the same 
one added thereto by Section 16 of the Act amendatory 
thereof, approved October 21, 1870, be and the same is 
hereby repealed and the following enacted in .place 
thereof: 

Sec. 156. The Police Judge has the jurisdiction and 
authority of a Justice of the Peace within the limits of 
the City of Portland, in both civil and criminal matters, 
and shall be subject to all the general laws of the State 
prescribing the duties of a Justice of the Peace and the 
mode of performing them. 


Suc. 8. That Section 157 of said Act, being the same 
one added thereto by Section 16 of the Act amendatory 
thereof, approved October 21, 1870, be and the same is 
hereby repealed and the following enacted in place 
thereof: 

Sec. 157. All civil or criminal proceedings before the 
Police Judge, or in the Police Court, including all pro- 
ceedings for the violation of any city ordinance, are gov- 
erned and regulated by the general laws of the State 
applicable to Justices of the Peace or Justices’ Courts, in 
like or similar cases; but in a proceeding for the violation 
ot a city ordinance the trial shall be without a jury, unless 
the defendant on demanding a jury shall deposit in Court 
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a sum sufficient to pay the per diem of such jury for one 
day. A 

Sec. 9. That Section 158 of said Act being the same 

one added thereto by Section 16 of the Act amendatory 
thereof, approved October 21, 1870, be and the same is 
hereby repealed and the following enacted in place 
thereof: = 

Sec. 158. After July 1, 1875, all costs, fees and ex-- 
penses taxed against or received from any defendant in a - 
criminal proceeding before the Police Judge, either for 
the violation of a city ordinance or a law of the State, shall 
when received or collected, be paid by said Judge to the 
City Treasurer, who shall give him duplicate -receipts 
therefor, one of which shall be filed with the Auditor; and 
all fines imposed by said Judge, and penalties recovered 
before him, either for a violation of a city ordinance or a. 
law of the State, shall, when received or collected, be dis- 
posed of by him in like manner; and all fees taxed against 
or received from a party in a civil action for the service 
of said Judge as Justice of the Peace, or the service of a 
Policeman as Constable, shall, when received or collected, 
be, disposed of by him in like manner; and said Judge 
shall not be entitled to have and receive any other or 
greater compensation for anything by him done or per- 
formed under or by virtue of this Act, than the salary. pro- 
vided for in Section 160. Such Police Judge shall not be 
required to entertain any civil action. 

Sec. 10. That Section 159 of said Act, being the same 
one added thereto by Section 16 of the. Act amendatory 
thereot, approved October 21, 1870, be and the same is 
hereby repealed and the following enacted in place 
thereof: 


Sec. 159. The Police Judge appointed under this Act 
28 
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shall make out and report to the Council a quarterly state- 
ment of the business transacted before him, whether sitting 
as Police Judge or a Justice of the Peace, and the 
amount of money received or collected on account thereof. 


Sec. 11. That Section 160 of said [Act], being the 
same one added thereto by Section 16 of the Act amend- 
atory thereof, approved October 21, 1870, be and the 
same is heraby repealed and the following enacted in 
_ place thereof: 

Sec. 160. The Police Judge appointed under this Act 
shall receive a salary of eighteen hundred dollars per year, 
payable quarterly out of the City Treasury, as a full and 
complete compensation for his services as Police Judge 
and Justice-of the Peace. But the Council may change 
-the amount of such salary, provided the same be not done 
so as to effect the compensation of a person in oflice when 
the change is made during his term. 


Sec. 12. That Section 161, added to said Act to incor- 
porate the City of Portland, approved October 14, 1864, 
by Section 16 of said Act, approved October 21, 1870, be 
amended so as to read as follows: ; 

Sec. 161. The police force of the City of Portland, 
except as in this, Act otherwise provided, shall be ap- 
pointed and organized by three Police Commissioners, 
who shall be styled the “ Board of Police Commissioners 
of the City of Portland.” They shall be elected by the 
qualified voters of the City of Portland at the general 
election of said city. One shall be elected annually, and 
the term of office of each Commissioner shall be three 
years; the first of said Commissioners shall be elected at 
the general election of said city to be held the third Mon- 

day of June, 1875, and cne of said Commissioners annually 
thereafter; Provided, That upon the approval if this Act 
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by the Governor, the Mayor of said city, with the consent 
of the Common Council, shall appoint three Police Com- 
missioners, who shall hold their offices until their success- 
ors are elected and qualified, as provided by this Act. It 
shal] require a majority of all the members of the Council 
to consent to such an appointment, and the Council at the 
time of such appointment shall designate the Commis- ' 
sioner whose term of office shall expire respectively, by 
the election of their successors, at the general city elections 
of 1875, 1876 and 1877. Before entering upon their duties ` 
they shall each take and subscribe to the oath or affirma- 
tion required of other city officers, which oath or affirma- 
tion shall be filed with the City Auditor. No member of 
the Board of Police Commissioners shall hold any other 
office within the city government. The term of office of 
the present Board of Police Commissioners shall terminate 
onthe 81st day in December, 1874, at which time the 
Board of Police Commissioners, to be appointed as pro- 
vided in this Act, shall enter upon their duties. 


Sec. 13. That Section 163 of said Act, being the same 
one ddded thereto by Section 16 of the Act amendatory 
thereof, approved October 21, 1870, be and the same is. 
hereby repealed and the following enacted in place 
thereof: 

Sec. 163. The Police Commissioners shall be inhabi- 
tants of the City of Portland, and qualified voters at 
municipal elections therein, and all vacancies occurring in 
the office of any such Commissioners shall be filled by 
“appointment by the Mayor, witb the consent of the Coun- 
cil, as hereinbefore provided, and such appointee shall 
hold until the expiration of the term only in which such 
vacancy occurred. 

Sec. 14. That Section 164 of said Act, being the same 
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one added thereto by Section 16 of the amendatory Act, 
approved October 21, 1870, be and the same is hereby re- 
pealed, and the following enacted in place thereof: 

Sec. 164. The first Commissioner appointed by the 
Mayor shall be the President of the Board during his con- 
~ tinuance in office, and, thereafter, the Commissioner long- 
est in office shall be such President. The Commissioners 
shall hold regular meetings at such times as they may 
appoint by order, and shall hold special meetings at such 
times as they may be requested to by written notice from 
their President. The Commissioners shall hold their 
meetings at such place in the City of Portland as the 
Counci may provide, and a majority of their number shall 
be a quorum for the transaction of business. 


Sec. 15. That Section 165 of said Act, being the same 
one added thereto by Section 16 of the Act amendatory 
thereof, approved October 21, 1870, be, and the same is, 
hereby repealed, and the following enacted in place 
thereof: 

` Bec. 165. The Board of Police Commissioners have 
power, and it is their duty to organize, govern and conduct 
a Police Force within the limits aforesaid, and to that end 
may— 

= 1. Appoint a Chief of Police, and one or more Cap- 
tains of Police. 

_2. Appoint Regular and Special Policemen, and a 
Keeper of the City Prison. 

3. Remove or suspend any member of the Police, 
including the Chief and Captains, for any cause which 
they may deem sufficient, to be stated in the order of 
removal or suspension. ` ) 

4. Make all necessary and convenient rules and regu- 
lations for the organization and conduct of said Police 
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Force; for the care and management of the City Prison; 
for receiving and hearing complaints against any member 
of said Force; for the removal or suspension of any mem- 
ber of such Force; and, for the forfeiture of all or any 
portion of the wages that may be due any member of such ` 
Force, on account of misconduct or negligence in the dis- 
charge of his duties. Special Policemen shall receive no 
pay from the city, but the Council has power, by ordi- 
nance, to limit the number of Captains of Police and 
Regular Policemen to be appointed or employed by said _ 
Commissioners. 


Src. 16. That Section 168 of said Act, being the same 
one added thereto by Section 16 of the Act amendatory 
thereof, approved October 21, 1870, be, and the same is, 
hereby repealed, and the following enacted in place 
thereof: 

Sec. 168. The a of the Commissioners shall 
be entered in a book, or books; to be kept by them for 
that purpose, by one of their number, or any other person 
under their direction, and signed by them, or a majority 
of them, day,by day. 


Suc. 17. That Section 173 of said Act, being the same 
one added thereto by Section 16 of the Act amendatory 
thereof, approved October 21, 1870, be, and the same is, 
hereby repealed, and the following enacted in place 
thereof: 

Sec. 173. The Police Judge, when acting as a Justice 
of the Peace, must tax and collect the same fees and com- 
pensation as are allowed to such a Justiee, for like services, 
and, after July 1, 1875, he shall pay the same over to the 
City Treasurer, as provided in Section 158. The Chief of 
Police, when acting under or enforcing any law or statute 
other than a city ordinance, is entitled to collect and receive 
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the same fees and compensation as are allowed to a Consta- 
ble for like services, and he shall pay the same over to the 
City Treasurer as provided in the case of fees received by 
the Police Judge; but said Chief of Police is entitled to 
receive from the City Treasurer, quarterly, in addition to 
his salary, a sum equal to one-third of the amount of fees 
by him so paid over to the city. The Chief of Police 
shall keep in his office a book of arrests, in which shall be 
entered by him, or under his direction, the name of every 
person arrested, the cause of such arrest, by whom arrested, 
and the date thereof. ! 


Sec. 18. Owing to the fact that the present police sys- 
tem of the City of Portland is expensive and unjust to the 
inhabitants of said city, and the right to appoint their own 
officers should be at once restored ta the people of that 
city, this Act shall take effect, except as herein otherwise 
provided, from its approval by the Governor. Section 4 
of this Act shall not take effect until July 1, 1875, and 
Section 11 of this Act shall take effect from and after 
December 31, 1874, and, at that time, the term of office 
of the present Police Commissioners shall expire and their 
offices become vacant; and the Police Commissioners, 
appointed under this Act, shal] enter upon the duties of 
their offices, and, upon said first of July, 1875, the term 
of office of the present Police Judge shall expire and his 
office become vacant, and the Police Judge, appointed 
under this Act, shall enter upon the duties of his ottice; 
and nothing in this Act shall be construed to apply to, or 
effect the compensation of the present Police Judge. 


Approved October 29, 1874. 
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Senate Joint Resolution No. 1. 


Resolved by the Senate, the House concurring: 

That a Committee of two from the Senate and three 
from the House be appointed to wait upon the Governor 
and inform His Excellency that both Houses of the Legis- 
lative Assembly are duly organized and are ready to re- 
ceive any communication he may desire to make. | 

Adopted by the Senate September 16, 1874. 

i R. B. COCHRAN, 
President of the Senate. 
Concurred in by the House September 16, 1874. ~ 
JOHN C. DRAIN, 
Speaker of the House. 


Senate Joint Resolution No. 2. 


Resolved by the Senate, the House concurring: 

That a Committee of two upon the part of the Senate, 
and a like Committee upon the part of the House, be ap- 
pointed to report joint rules for the government of the two 
Houses. | 
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nee by the Senate September 16, 1874. 
R. B. COCHRAN, 
President of the Senate. 
Concurred in by the House September 17, 1874. 
JOHN C. DRAIN, 
Speaker of the House. 


Senate Joint Resolution No. 3. 


Resolved by the Senate, the House concurring: 

That a Joint Committee, composed of two from the 
Senate and two from the House, be appointed to examine 
the books and accounts of. the Superintendent of the Pen- 
itentiary for the last two years; the manner in which the 
- appropriations, made by the State for the support of the 
Penitentiary, and the earnings of prisoners has been 
expended or disposed of; the present cost of keeping the 
prisoners, and to report upon the same during the present 
session, and to recommend such changes in the conduct of 
the Penitentiary as will decrease the expense to the State 
of the Penitentiary. 

Resolved, That such Joint Committee be, and it 18, 
hereby empowered to cause to be brought before it for 
examination, all books, accounts, vouchers and papers 
relating to the couduct of the Penitentiary during said 
time; to summons and compel the attendance of witnesses 
and the production of persons and papers; to administer 
oaths to witnesses; to take testimony, and to employ a 
clerk. 

Adopted by the Senate September 18, 1874. 

R. B. COCHRAN, 
President of the Senate. 
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Concurred in Py the House September 19, 1874. 
JOHN ©. DRAIN, ` 
Speaker of the House. . 


a 
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Senate Joint Resolution No. 4. 


Resolved by the Senate, the House concurring: 


That there be appointed a Joint Committee, consisting 
of three on the part of the Senate and a like number on. 
the part of the House, who shall visit and examine into 
the condition of the insane of this State; inquire as to 
their treatment, and also as to the best mode of providing 
for them; to consider the propriety of taking the insane 
into the hands of the State for care and treatment, and. 
also of erecting a State Insane Asylum; to receive and 
consider all propositions on this subject, and to report by 
bill or otherwise. 

Adopted by the Senate, September 18, 1874. 

R. B. COCHRAN, 
President of the Senate. 
Concurred in by the House, September 18, 1874. 
JOHN C. DRAIN. 
Speaker of the House. 


Senate Joint Resolution No. 5. 


Resolved by the Senate, the House coucurring: 


That a Committee of two,upon the part of the Senate, and 
alike number upon the part of the House, be appointed 
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to examine the books and accounts of the late State 
Treasurer. ` l 
Adopted by the Senate, September 18, 1874. 
R. B. COCHRAN, | 
President of the Senate. 
Concurred in by the House, September 21, 1874, 
JOHN C. DRAIN, 
Speaker of the House. 


Senate Joint Resolution No. 6. 


Resolved by thé Senate, the House concurring: 

That a Joint Committee of three be appointed, upon 
part of the Senate, and four, upon part of the House, on 
Retrenchment and Reform, whose duty it shall be to ex- 
amine all abuses in office, also to ascertain the amount of 
labor performed by the various officers of the State and 
counties and ascertain the amount of compensation re- 
quired. j 

Adopted by the Senate, September 21, 1874. 

R. B. COCHRAN, 

President of the Senate. 
Concurred in by the House, September 22, 1874. 
JOHN C. DRAIN, 

Speaker of the House. 


Senate Joint Resolution No. 8. 


Resolved by the Senate, the House concurring: 
That the Joint Committee on Retrenchment and Reform 
be authorized to appoint a clerk. 
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Adopted by the Senate, September 23, 1874. 
R. B. COCHRAN, 
President of the Senate. 
Concurred in by the House September 25, 1874. , 
JOHN C. DRAIN, 
Speaker of.the House. 
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Senate Joint Resolution No. 9. 


Resolved by the Senate, the House concurring: 


That the Joint Committee to examine the books of the 
late State Treasurer be allowed a clerk; the same to be 
appointed by said committee. 

Adopted by the Senate, September 24, 1874. 

R. B. COCHRAN; 
President of the Senate. 
Concurred in by the House, September 25, 1874. 
JOHN C. DRAIN, 
Speaker of the House. 
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Senate Joint Resolution No. 10. 


Resolved by the Senate, the House concurring: 


That the Committee on Ways and Means, of the Senate, 
and the Committee of Ways and Means, of the House, be 
authorized to meet as a Joint Committee of the two 
Houses for the purpose of taking into consideration that 
portion of the Governor’s message relating to the financial 
condition of the State and that said Committee be in- 
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structed to take into consideration all bills regulating the 
" fees of Clerks and Sheriffs and to report by bill upon the 
same. 
Adopted by the Senate, September 24, 1874. 
7 R. B. COCHRAN, 
President of the Senate. 
Concurred in by the House, September 25, 1874. 
JOHN C. DRAIN, 
Speaker of the House. 


p ` 
Senate Joint Resolution No. 1i. 


Resolved by the Senate, the House concurring: 


That the Joint Committee on Joint Rules be instructed 
to report an amendment to the Joint Rules, to provide for 
reading messages from either House at the time of receiv- 
ing same, or as soon thereafter as practicable. 

Adopted by the Senate September 28, 1874. 

R. B. COCHRAN, 
President ot the Senate. 
yoneurred in by the House September 380, 1874. 
7 JOHN C. DRAIN, 
‘ Speaker of the House. 


Senate Joint Resolution No. 12. 


Resolved by the Senate, the House concurring: 


That the Committee on Printing of the two Houses be 
authorized to appoint a State Printing Expert to serve 
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during the present session of the Legislative Assembly at 
a compensation not to exceed $5 per day, and that the 
committee be instructed to prepare and report as scon as 
practicable a bill for an Act fixing the compensation of 
State Printer, to take effect at the expiration of the term 
of office of the present State Printer, and a bill for an Act 
authorizing the Secretary of State to purchase and furnish 
the State Printer with paper, as other supplies are furnished. 
Adopted by the Senate, September 28, 1874. : 
R. B. COCHRAN, 
President of the Senate. 
eee in by the House, September 30, 1874. 
JOHN C. DRAIN, 
Speaker of the House. 


Senate Joint Resolution No. 17. 


Resolved by the Senate, the House concurring:- 


< msa m 


That the thanks of the people of the State of Oregon 
are due to Brevet Brigadier General Jefferson C. Davis, 
for his courage, gallantry and indomitable spirit in quell- 
ing the recent outbreak of the Modoc Indians; that we 
recognize the fact that it is due to these qualities in this 
distinguished soldier, so conspicuously displayed in his 
campaign in the lava beds, that the ravagers of our frontier 
and the savage murderers of our helpless fellow citizens 
were driven from their fastnesses and- delivered over to 
the . punishment which their crimes deserve, and which 
the safety of the frontier demands, and that to him and his 
very brave and efficient subordinate officers and soldiers 
we hereby most cordially and sincerely tender our thanks 
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and the thanks of the people whom we have the honor to 
represent. 


Resolved, That in behalf of the people of Oregon we 
hereby tender our earnest thanks to our fellow citizens 
who responded to the call of the Governor, and encoun- 
tered the hardships and perils of a campaign in the midst 
of winter to rescue and protect the survivors of the Lost 
River massacre, punish the savage murderers and restore 
peace to our borders. 


Adopted by the Senate, October 12, 1874. l 
R. B. COCHRAN, 
President of the Senate. 
Concurred in by House, October 8, 1874. 
JOHN C. DRAIN, 


Speaker of the House. 


Senate Joint Resolution No. 20. 


Wuereas, The salmon fisheries of the Columbia river 
are of great importance to the adjoining State and Terri- 
tory, embracing permanent investments of thousands of 

- dollars, and are the source of a million and a half dollars 
revenue per annum; and, 


Wuereas, The history of salmon fishing in Europe, 
along our Atlantic seaboard, and in the Sacramento river 
of California, shows conclusively that the indiscriminate 
taking of the salmon soon lessens and finally destroys the 
catch altogether; and, 


Wauereas, The Columbia river is not entirely within 
the confines of a ‘particular State or Territory; therefore, 


we 
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Be it resolved by the Legislative Assembly of the State 
of Oregon: 

That our Senators and Representatives in Congress be 
instructed and requested to secure the passage by Con- 
gress of a law prohibiting the taking of salmon in the 
Columbia river in traps, nets, seins or other contrivances 
with meshes or apertures Jess than four inches square; to 
prohibit the taking of salmon by any means in said river 


between the hours of 9 o'clock a. m. Saturday, and 6 . 


o'clock P. m. Sunday; to forbid the taking of salmon in 
said river between the 15th day of July and the Ist day 
of September in each year; and to make such other pro- 
visions as may seem to be necessary for the fostering and 
growth of the fish and the protection of the fish interests. 
Adopted by the Senate October 19, 1874. 
R. B. COCHRAN, 
President of the Senate.. 
Concurred in by the House October 19, 1874. 
' JOHN C. DRAIN, 
Speaker of the House. 


Senate Joint Resolution No. 22. 


Resolved by the Senate, the House concurring: 


That the Legislative Assembly meet in Joint Conven- 
tion at 2 o'clock P. m. on the 21st day of October, 1874, in - 
the hall of the House of Representatives, for the purpose 
of electing a State Librarian, Clerk of the Supreme Court, 
three Pilot Commissioners, and such other officers as may 
be required py law to be elected by such Joint Convention. 
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Adopted by the Senate October 19, 1874. 
| R. B. COCHRAN, 
President of the Senate, 
Concurred in by the House October 19, 1874. 
l JOHN C. DRAIN, 


Speaker of the House.’ 


Senate Joint Resolution No. 25. 


Wherzas, On the 26th day of June, A. D. 1874, a 
judgment was obtained by the State of Oregon against 8. 
E. May, as principal, and Jesse Applegate, et al., sureties, 


for the sum of $1,622 69 and costs of suit; that said 


action was predicated upon statements of whiçh these 
sureties had no knowledge; Mr. May being absent and 
not defending the suit judgment .was taken by default; 
and 

WuarREAs, Another judgment was obtained by the 
State of Oregon against 8. H. May, Jesse Applegate, et 
al., on the 26th of June, A. D. 1874, for $8,929 85, cover- 
ing substantially the same claim of the State against S. E. 
May and sureties, the relation of the parties being the 
same, as to facts, as in the first suit mentioned; and, 


WHEREAS, These judgments fall heavily upon the de- 
fendants and embarrass their efforts to make a livelihood; 
and, ` 


Wuereas, The larger judgment fully-compensates the 
State for losses by the said S. E. May; therefore, 
Resolved by the Senate, the House concurring: 


That the Secretary of State is hereby authorized and 


Ma oh 


x 
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directed to cancel of record, by entering satisfaction in the 

name of the State ot Oregon the judgment of $1,622 69, 

in the case aforesaid of the State or Oregon vs. N. E. May, 

Jesse Applegate, et al. ' 
Passed the House, October 22, 1874. 

Speaker of the Tignes 

Passed the Senate, October 21, 1874.. 


3 
President of the Senate. 


This resolution passed the House but was not before 
me for my signature during the eighth regular session. 
The Constitution of the State requires the Speaker of the 
House to sign all Joint Resolutions, but does not say - 
whether during the session or not. 

The Joint Rules require— 

1. That every resolution shall be enrolled and anono 
in a certain manner. = 
2. That the Speaker shall inform the House that he is 

about to sign and that he has signed a resolution. 

3. That all resolutions shall be signed when the 
House is in session and carefully noted on the Journal of 
the House. 

None of these requirements can be done now. 

It has been decided that the Speaker holds over until 
after the next general election. 

Jt seems unjust that the will of the law-making power. 
should be defeated by accident, when the resolution is 
perfect in every other respect, except certain formalities, 
which defeat justice, and really law. My opinionis, I have. 
no right to sign the resolution, but I am informed the 
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question will be decided by the Courts. If I have the 

moral and legal right to sign this resolution the name 
below shall be my signature, otherwise it shall not. 
JOHN C. DRAIN, 

Speaker of the House. 


CoRNELIUS, November 21, 1874. 


I concur in the foregoing statement made by Hon. J. C. 
Drain and fully believe that the said S. J. R. No. 25 has 
been correctly enrolled and that it is entirely accidental 
that it was not signed and perfected as the two Houses 
intended it should be. Therefore, if it is decided by the 
proper tribunal that I have the legal right to sign the 
same the name below shall be my signature to said reso- 
lution, otherwise it shall not. : 

T. R. CORNELIUS, 
President of Senate. 


Senate Joint Resolution No. 26. 


Wuereas, The Congress of the United States passed 
an Act granting lands to the State of Oregon to aid in the 
construction of a military wagon road trom Albany in the 
State of Oregon to the eastern boundary of said State; and 

WHEREAS, The State of Oregon by the Act of its Legis-. 
lative Assembly, approved October 24, A. D. 1866, 
granted all of said lands and privileges to the Willamette 
Valley and Cascade Mountain Wagon Road Company, 
a corporation incorporated under the laws of Oregon; 
therefore - 


= 
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Be it resolved by the Senate, the House concurring: 

That a Joint Committee shall be appointed, consisting 
`of one on the part of the Senate and two on the part of 
the House, whose duty it shall be to investigate the pro- 
ceedings of the said Willamette Valley and Cascade 
Mountain Wagon Road Company, and make a full and 
complete report at and to the next session of the Legis- 
lative Assembly of the State of Oregon during the first 
week of said session, of the manner in which the said 
road has been constructed, and in which said lands’ have 
been appropriated and disposed of by said corporation, 


the number of miles of said road which have been com- : 
pleted ahd the character of the work done. And said: 


committee shall have full power to-send for persons and 


papers, and to investigate fully the whole proceedings of 


said .corporation in relation to said road and the lands and 
privileges granted for the construction of the same. 
Adopted by the Senate, October 22, 1874. 7 
R. B. COCHRAN, ¢ 
President of the Senate. 
Concurred in by the House, October 23, 1874. — 
JOHN C. DRAIN, 
= Speaker of the House. 


Senate Joint Resolution No. 28. 


Resolved by the Senate, the House concurring: 

That the Superintendent of the Penitentiary be; and he 
is, hereby authorized to lease by contract, in the name of 
the State, all available convict labor, to the highest respon- 
sible bidder, at rates not less than fifty cents per day per 
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convict, for a term of years not exceeding four in any one 
lease, said labor to be performed within the prison bounds 
and under the charge of the State. 


That the Superintendent shall take good and sufficient 
bonds, executed by contractors with sureties and in penal 
sum to be approved by the Governor, that, betore leasing 
any convict labor, the Superintendent shall advertise tor bids 
for the leasing of the same four consecutive weeks imme- 
diately preceding the making of any contract for convict 
labor, in one newspaper at the seat of government, and in 
one daily paper at the city of Portland, of general circulation 
in the State; Provided, That all moneys received for such 
convict labor, and materials sold, shall be paid into the 
State Treasury, and drawn out only upon the warrant of 
the Secretary of State; Provided further, That the bids 
for said contract, under said advertisement, be opened by 
the Superintendent of the Penitentiary, in presence of 
the Governor of the State and the Secretary of State, at 
the hour and at the place mentioned in said advertisement; 
and all bidders shall be allowed to be present at the open- 
ing of said bids. The highest responsible bidder shall be 
awarded the contract, and no bid shall be received after 
the opening of said bids, as above mentioned; and no bid 
shall be entertained unless it be accompanied by a sufi- 
cient undertaking with one or more sureties, to the amount 
of not less than five per cent. of the contract price, guar- - 
anteeing that the bidder will enter into good and sufficient 
bonds to fulfill the contract. 


Passed the Senate October 23, 1874. 
' T. R. CORNELIUS, 
President of the Senate. 


¥ 
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Passed the Houge October 23, 1874. 
JOHN ©. DRAIN, 
Speaker of the House. 


4 


House Joint Resolution No. 2. 


Resolved, That a Committee of three be appointed to 
act with a like committee on the part of the Senate, to 
secure a suitable placé tor holding the Joint Convention. 

Adopted by the House, September 17, 1874. 

JOHN C. DRAIN, 

Speaker of the House. 
_ Concurred in by the Senate, September 17, 1874. 
R. B. COCHRAN, 

- = _ President of the Senate. 


House Joint Resolution No. 4. 
Resulved-by the House, the Senate concurring: 


That a Joint Committee, composed of three from the 
House and two from the Senate, be appointed to compute 
the number of miles traveled by each member of this 
Legislative Assembly,to attend the present session, and 


report the same to the respective Houses as soon as prac- 
ticable; and, 


te 


Resolved, further, That in drawing his warrants upon 
the Treasurer for mileage of said members, the Secretary 


of State be governed by the computation of said Com- 
mittee. 
| 


nf 
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Adopted by the House, September 18, 1874. 
JOHN C. DRAIN, 
Speaker of the House. 
Concurred in by the Senate, September 18, 1874. 
R. B. COCHRAN, 
President of the Senate. 


House Joint Resolution No. 5. 


Resolved by the House, the Senate concurring: 


That a Committee of three on the part of the House 
and two on the part of the Senate be appointed to take 
into consideration that portion of the Governor’s Message 
which relates to salmon and salmon fisheries in the State 


- of Oregon, and that they be requested to report their 


findings in regard to the same to both Houses of this 
Legislature at as early a day as practicable. 


Adopted by the House, September 19, 1874. 
JOHN C. DRAIN, 
Speaker of the House. 


ORERE in by the Senate, September 22, 1874. 
R. B. COCHRAN, 
President of the Senate. 


House Joint Resolution No. 7. 


Resolved by the House, the Senate concurring: 
That a Committee of four on the part of the House, and 


¥ a — 
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three on the part of the Senate, be appointed as a Joint 
Standing Committee on Railroads. 


eee by the House September 29, 1874. 
JOHN C. DRAIN, . 
Speaker of the House. 


Concurred in by the Senate September 28, 1874. 
R. B. COCHRAN, 
President of the Senate. 


House Joint Resolution No. 11. 


In reference to the mode of selecting the Swamp and 
Overflowed Lands of this State. 


fiesolved by the Legislative — of the State of 
Oregon: 


That the State of Oregon eraty elects to select the 
swamp and overilowed lands within her ,boundaries by 
agents of the State; and the proper officers of this State 
are hereby instructed to furnish to the Department of the ` 
Interior such evidence, and in such manner, of the swampy ` 
character of these lands as the said Department shall pre- 
scribe. 

Adopted by the House October 13, 1874. 

. JOHN C..DRAIN, 
Speaker of the House. 
Concurred in by the Senate October 13, 1874. 
so R. B. COCHRAN, 


President of the Senate. 
31 
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House Joint Resolution No. 12. 


SALEM, September 29, 1874. 
Resolved by the House, the Senate concurring: 


That an evening be set apart, and the State Geologist 
be requested to report the progress made by him, and his 
plans for future work. 

Adopted by the House September 380, 1874. 

JOHN C. DRAIN, 
Speaker of the House. 


Concurred in by the Senate September 30, 1874. 
R. B. COCHRAN, 
President of the Senate. 


House Joint Resolution No. 15. 


Resolved by the House, the Senate concurring: 


Soe 


That the Joint Committees having clerks employed, 
are instructed to pay not to exceed three dollars per day 
for actual time that services have been rendered. 

Adopted by the House, October 2, 1874. / 

JOHN C. DRAIN, 
Speaker of the House. 


Concurred in by the Senate, October 5, 1874. 
R. B. COCHRAN, 
President of the Senate. 


= 
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House Joint Resolution No. I6. 


Resolved by the House, the Senate concurring: 

That the Committees of the two Houses on Public 
Lands, be constituted a Joint Committee to investigate 
and report upon the present condition and management of 
the State lands by the State Board of Land Commissioners. 


Adopted by the House, October 6, 1874. 
JOHN C. DRAIN, 
Speaker of the House. 
Concurred in by the Senate, October 5, 1874. 
R. B. COCHRAN, 
President of the Senate. - 


House Joint Resolution No. 17. 


Resolved by the House, the Senate concurring: 

That the Joint Committee on Retrenchment and Reform 
be, and are, hereby instructed to ascertain, and report to 
this assembly, the most reasonable terms upon which 
rooms can be leased for the use of offices, and the various 
departments oi State, for the ensuing two years. 

Adopted by the House October 5, 1874. 

JOHN C. DRAIN, 
' Speaker of the House. 

Concurred in by the Senate October 6, 1874. 

R. B. COCHRAN, 
President of -the Senate. 
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House Joint Resolution No. 18. 


Resolved by the House, the Senate concurring: 

That the State Geologist be and is hereby invited to 
address the Legislative Assembly (as provided in House 
Joint Resolution No. 12), at Reed’s Opera House, on 
Wednesday evening, at T o’clock. 

Passed the House, October 6, 1874. » 3 

JOHN C. DRAIN, 
Speaker of the House. 

Passed the Senate, October 6, 1874. 

R. B. COCHRAN, 
President of the Senate. 


House Joint Resolution No. 21. 


Resolved by the House, the Senate concurring: 

That the Secretary of State be and he is hereby directed 
to lease, for the term of two years, all the offices and 
rooms necessary for the use of the State and all State 
offices, on terms not to exceed the sum of fifteen hundred 
dollars per annum; Provided, The Secretary ot State shall 
not remove from the rooms now occupied, at a loss to the 
State, he taking into consideration the cost of removing, 
_ refurnishing, ete.; Provided, also, That he can obtain 
suitable rooms for said sum. 

Passed the House of Representatives, October 23, 1874. 

JOHN C. DRAIN, 
Speaker of the louse ot Representatives. 

Passed the Senate, October 23, 1874. 

T. R. CORNELIUS, 
President of the Senate. 
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House Joint Resolution No. 22. 


Resolved by the House, the Senate concurring: 
That the Committee of Ways and Means of both Houses 
be and they are hereby instructed to report to theit res- 
pective Houses the per diem of the several Clerks, 
Sergeants-at-Arms, Doorkeepers and Pages of the Legisla- 

tive Assembly at this session. 
Adopted by the House, October 22, 1874. 
JOHN C. DRAIN, 
Speaker of the House. 
Concurred in by the Senate, October 22, 1874. 
T. R. CORNELIUS, - 
President of the Senate. 


~ 


House Joint Resolution No. 28. 
Resolved by the House, the Senate conéurring: 
That Rule No. 11, of Joint Rules, be and is hereby. 
repealed. l 
Passed by the House, October 22, 1874. | . 
JOHN C. DRAIN, 
Speaker of the House. 
Passed by the Senate, October 22, 1874. 
T. R. CORNELIUS, 
President of the Senate. 
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Senate Joint Memorial No. 2. 


To the honorable, the Congress of the United States: 


Your memorialists, the Legislative Assembly of the 
State of Oregon, represent that the Reservation occupied 
by the Umatilla Indians contains about five hundred 
thousand acres, and is held by only five hundred Indians, 
that the grass is eaten out, the game destroyed, and is 
destitute of fisheries, so that the Indians go off to hunt, 
fish and graze, while they give little or no attention to the 
cultivation of the soil, although a large proportion of the 
tract is admirably adapted to agricultural pursuits, being 
of the very best lands along the slope of the Blue Mouii 
tains. 


Your memorialists further represent that settlements 
have crowded along the boundary of the Reservation 
upon three sides; that owing to the pecularities of the 
country and shape of the county of Umatilla, the County 
Seat is necessarily upon the borders of the Reservation, it 
is therefore a matter of great inconvenience to the present 
settlers to have so large a tract of land in their midst held 
as a Reservation, which, while it is of little value-to the 
Indians, would be settled and made a of great 
agricultural wealth. 


Your memorialists therefore respectfully urge upon 
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your honorable body the propriety of extinguishing the 
Indians’ title to the said Reservation and throwing it open 
to settlement. 

Your memorialists are of the opinion that if the Uma- 
tilla Indians were removed to the Nez Perce Reservation 
their best interests would be subserved; being largely 
intermarried with those Indians and having much inter- 
course with them they would naturally and readily 
assimilate to their laws and customs, and at the same time 
be acceptible [accessible] to extensive grazing lands 
supplied with game and fish. | 


Your memorialists therefore urge upon your honorable 
body that a law may be passed at an early period for the 
extinguishment of the Indian title to the Umatilla Reser- 
vation, and for preparing the same for white settlement. 

Adopted in the Senate, October 1, 1874. 

Í R. B. COCHRAN, 
President of the Senate. 

Concurred in by the House, October 2, 1874. 

JOHN C. DRAIN, 
Speaker of the House. 


Senate Joint Memorial No. 3. 


To the Senate and House of Representatives of the Con- 
gress of the United States: 


Your memorialists, the Legislative Assembly of the 
State of Oregon, most respectfully represent— 


That the Provisional Government of Oregon was a vol- 
untary organization by the people, republican in form 
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and American in character, established here during the © 
joint occupancy ot the country by Great Britain and the 
‘United States, and before the Act of Congress of 1848, 
organizing a Territorial Goveriment for the Territory 
of Oregon. 


. That George Abernethy was elected, and served as Gov- 
ernor, during the existence of said Provisional Government. 


That, though the faith of that Provisional Government 
of the Territory of Oregon was pledged for the compen- 
sation and payment of the said George Abernethy, for his 
services as Governor of such Provisional Government, and, 
having been dissolved without meeting said liability, and 
knowing that justice required that something should be 
done to compensate Mr. Abernethy for his services, the 
Legislative Assembly of the State of Oregon passed “An 
Act for the relief of George Abernethy,” approved October 
22, 1872, made an appropriation of twenty-nine hundred - 
and eighty-six dollars and twenty-one cents ($2,986 21), 
gold coin, in full legislation [liquidation] of the claim of 
said Abernethy for his serviees as Governor of the said 
Provisional Government. 


That, inasmuch as the Provisional Government of Ore- 
gon was the result of colonization under the encourage- 
ment of the General Government, for the purpose of set- 
tling disputed jurisdiction to Oregon, and resulted in such 
settlement without expense to the United States for the 
colonial organization, it can be deemed but a slight act of 
justice that the United States should assume the amount 
paid by the State of Oregon for maintaining the Govern- 
oiship ot the said Provisional Government. 


We, therefore, most respectitully ask that an Act of Con- 
gress be passed providing for the reimbursement of the 
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State of Oregon for said expenditure of two thousand nine 
hundred and eighty-six and twenty-one one-hundredths 
dollars ($2,986 21); and, as in duty bound, we will ever 
pray. 
Adopted by the Senate October 1, 1874. 
R. B. COCHRAN, 
"+ President of the Senate. 
Concurred in by the House October 2, 1874. 
JOHN C. DRAIN, 
Speaker of the House. 


Senate Joint Memorial No. 4. 


To the Honorable the Senate and House of Representa- 
tives of the United States in Congress assembled: 


Your memorialists, the Legislative Assembly of the 
State of Oregon, most respectfully represent that the Wil- 
lamette river is the chief tributary to the Columbia in 
Western Oregon; that during the greater part of the year 
it is navigable for river steamers for the distance of one 
hundred and fifty miles; but that during the dry season 
the same is navigable only about one-half the distance, 
and by light-draft steamers only; that the Willamette 
Valley embraces eight thousand square miles of the best 
wheat producing land in the world; that during the pres- 
ent season more than five million bushels of wheat for ex- 
port have been produced in this valley, while but a limited 
portion of the land has been under cultivation in wheat. 
The products of this part of Oregon will increase rapidly 
from year to year until in a period not distant, the trans- 
portation required will be immense. ~ 
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There is no river of its importance which. can be so 
easily improved and made navigable for river steamers 
and barges, at a limited expense, as the Willamette. By 
private enterprise, aided by the State, the main obstruc, 
tion to navigation at the falls of this river, at Oregon City, 
has been overcome. A canal and locks of the most per- 
fect and enduring character have been constructed at great 
cost, creating slack-water navigation and overcoming the 
falls of the river of forty feet height. 

It is estimated by competent engineers that an appro- 
priation of one hundred and twenty-five thousand dollars | 
will be sufficient to render the Willamette navigable to 
the extent of one hundred and fifty miles during all sea- 
sons of the year. 

This river is never obstructed by ice, so that whatever 
navigation is secured will be made available during thé 
entire year. 

Impréssed with the great and commanding importance 
of this improvement, your memorialists pray your honor- 
able body to grant an appropriation sufficient to complete 
the improvement of said river; and, as in duty bound, 
will ever pray. i 

Adopted in the Senate October 14; 1874. 

R. B. COCHRAN, - 
President of the Senate. 

Concurred in by the House, October 15, 1874. 

JOHN C. DRAIN, 
Speaker of the House. 
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Senate Joint Memorial No. 5. 


~” 


To the Honorable, the Senate and House of Representa- 
_tives of the United States in Congress assembled: 


Your memorialists, the Legislative Assembly of the 
State of Oregon, most respectfully represent that the 
people are oppressed by the unequal burden of taxation; 
that while the States provide for an equal and uniform | 
mode of assessment and taxation there has been developed 
in the General Government a system of exempting 
millions of the active and productive capital of. the coun- 
try from bearing its proportion of the publie expendi- 
tures. We believe that all the interest-bearing obliga- 
tions of the United States should be made liable to taxa- 
tion, as other property is taxed; that exemption of United 
States bonds from taxation is a wrong to the States and to 
county and municipal corporations, wherein this class of 
property is held, inasmuch as it calls for protection of 
Governnient without contributing to its support. Itis a 
wrong to’ individual taxpayers who hold other classes of 
property, inasmuch as it reqùires them to bear the burden 
. of taxation incident to the property which they represent, 
and in addition thereto the taxation which should be rep- 
resented by the exempted bonds. 

Your memorialists theretore pray your honorable body 
to enact a law making all future interest-bearing bonds, 
or other obligations of the United States, taxable as other 
property is taxable, and to provide for substituting taxa- 
ble bonds for those exempted from taxation as soon as 
practicable. 

Adopted by the Senate, October 19, 1874. 

R. B. COCHRAN, 
President of the Senate. 


ew. ~ 
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Concurred in by the House, October 19, 1874. | 
JOHN 0. DRAIN, 
Speaker of the House. 


+ 


Senate Joint Memorial No. 6, 


To the Honorable, the Congress of the United States: 


Your memorialists,. the Legislative Assembly of the 
State of Oregon, would most respectfully ask the Congress 
of the United States to aid in the construction and im- 
provement of the Southern Oregon Wagon Road, com- 
mencing at a point near Ashland, thence via Linkville, to 
Hot Springs, in Goose Lake Valley, Jackson County, 
Oregon, a distance of one hundred and forty miles. 


The completion of this road will open up to settlement 
a vast area of fine grazing and farming lands, and will 
develop a country naturally rich in mineral and timber of 
the best quality. ‘ | 


Pd a 


Your memorialists further represent that the interests 
and convenience of the War Department will be greatly 
promoted by the construction of this road; that this road 
when finished will be the only thoroughfare leading to 
that part of the country over which supplies can be taken 
at all seasons of the year; that the road is indispensable to 
Fort Klamath, Yairax and Klamath Indian Agencies. 

Your memortalists therefore pray your Honorable Body 
to make an appropriation of fifty thousand dollars, or such 
other sum as may be deemed sufficient, to be expended 
under the authority of the War Department. 


And your memorialists will ever pray, etc. 
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Adopted in the Senate, October 19, 1874. 
: R. B. COCHRAN, 
President of the Senate. 


Concurréd in by the House, October 19, 1874. 
JOHN C. DRAIN, 
Speaker of the House, 


House Joint Memorial No. 1. 


To the Honorable, the Senate and House of Representa- 
tives of the United States in Congress assembled: 

Your memorialists, the Legislative Assembly of the 
State of Oregon, most respectfully represent that the 
Coquille River is navigable from a point a short distance 
from the bar, at its mouth, for a distance of more than 
fifty miles; that for the entire distance the bottom lands 
bordering its banks are from one to three miles in width 
and are of unsurpassed fertility; that the river flows 
through vast forests of cedar, fir, spruce, maple and 
myrtle timber; that all of said timber, and especially the 
white cedar, is of great value to commerce; that the for- 
ests bordering said river would furnish a supply inexhaus- 
tible for a half a century; that there are, at various points 
along the banks of said river, vast deposits ot coal and 
other minerals; that the fertile bottom lands, adjoining 
said streams, are being settled by an industrious and 
thrifty population; that the only drawback to its pros- 
perity is that the bar at its mouth is obstructed by drift- 
ing sands so that only at certain seasons can vessels cross 
it; that it is represented to your memorialists that by an 
expenditure of not exceeding two hundred thousand dol- 
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lars said bar may be so improved as that it can be 
navigated with safety by vessels of three hundred tons 
burden at all seasons; that by thus improving the bar at - 
the mouth of said river a vast area of public land, now 
comparatively valueless, will become desirable for settle. 

ment and the vast resources in timber and mineral, of 

said region, will be developed and greatly add to the. gen- 
eral wealth. 

Your memorialists therefore pray your honorable body. 
to grant, out of the various appropriations being made for 
the improvement of rivers and harbors, such aid, not ex- 
ceeding said sum of two hundred thousand dollars, to be 
expended under the supervision of the proper officers of 
the United States, as may be necessary to render said bar 
_navigable. 

So by the House, Soniniber 23, 1874. 
JOHN C. DRAIN, 
Speaker of the House, 
Concurred in by the Senate, September 28, 1874. 
R. B. COCHRAN, E 
President ot the Senate. 


House Joint Memorial No. 3. 


To the Honorable, the Senate and House of Representatives 
of the United States: 

Your memorialists, the Teokaüre Assembly of the 
State of Oregon, most respectfully represent that the 
Yamhill River, a tributary of the Willamette River of 
this State, runs a distance of some thirty-five miles 
through k of the finest agricultural districts of the 
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Willamette Valley; and the farmers in said district are 
greatly dependent on the navigation of said river for the 
shipping of grain and other products to mafket. 

Your memorialists further represent that said river at a 
low stage of water is for a few miles obstructed with 
shoals or rapids, preventing the passage of boats; that 
steamboats navigate said.river for a portion of the year to 
the distance of some twenty miles, and for some nine 
miles of said distance navigation is open and free for boats 
_at all times, and a large amount of anole daily passes 
over said distance. 

Your memorialists pray your honorable body for an 
appropriation of twenty-five thousand dollars for the im- 
provement of said Yamhill River from the mouth thereof 
to the town of McMinnville thereon, and your memorialists 
will ever pray. 

Adopted by the House, September 30, 1874. 

JOHN C. DRAIN, 
Speaker of the House. 

Concurred in by the Senate, September 30, 1874. 
| R. B. COCHRAN, 

President of the Senate. 


- 


ae House Joint Memorial No. 4. 


_To the Honorable the Congress of the United States: 

. Your memorialists would most respectfully represent 
that, during the fall and winter of the year 1872, the tribe 
of Indians known as the Modocs, and their wandering 
allies from other tribes belonging to the Klamath Indian 
Agency, in southeastern Oregon, took up arms in open hos- 
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tility to the unsuspecting and unprotected settlers in south- 
ern Oregon—more especially in southeastern Oregon—and 
destroyed the lives of many families indiscriminately, and 
the property as well as the lives of all with whom they 
came in contact. The property destroyed by these fiend- 
ish Indians consisted of houses, barns, fences, household 
furniture, family apparel, farming implements and uten- 
sils, horses, sheep, cattle; in short, domestic animals of 
every description, all of which were of great value. 


These Indians were the wards of the Government, and 
their attacks were unprovoked and unjustifiable. Those 
who suffered this loss, at the hands of these Indians, were 
in moderate circumstances, and unable to bear the loss. 
This remark applies also to the survivors of the massacre 
referred to. All those who were murdered, % well as the 
surviving settlers, settled upon the frontier at the instance - 
of the Government, whose support and care for the In- 
dians, under treaties with them, promised safety to all who 
should avail themselves of the offers and inducements of 
the United States to settle upon lands in that portion.of_ 
the State. This destruction and loss of property not only 
affects those who have suffered it, but also the interests of 
the State at large. . 


Therefore, your memorialists would respectfully recom- 
mend that an appropriation be made by the Congress of 
the United States for the payment of these spoliation 
claims, in such manner as may be just to the sufferers and 
to the State; and the Senators and Member of the House 
of Representatives from Oregon are hereby requested to 
use their earnest efforts to have said appropriation made, 
and the spoliation claims of our citizens, growing out of 
the depredations mentioned, adjusted and paid at the ear-- 
liest. possible moment. T l 
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ay 


a cas by the House September 30, 1874. 
JOHN © DRAIN, 
Speaker of the House. 
Concurred in by the Senate September 30, 1874. 
R. B. COCHRAN, 
President of the Senate. 


House Joint Memorial No, 5. 


To the Honorable, the Congress of the United States: 
Your memorialists would most respectfully represent, - 
that inasmuch as the southern portion of Oregon is disad- 
vantageously situated in regard to communication with 
the coast and outside districts, and in view of the addi- 
tional fact that some of the most productive valleys in the 
State, containing choice and valuable homesteads, are: _ 
rendered almost valueless for want of a suitable market 
for the surplus products of the farm, the garden and the 
mine; and 
Wuereas, There is little probability of railroad facili- 
ties being extended to this section of the State for some 
years to come, your memorialists respectfully ask an ap- 
propriation by Congress of thirty thousand dollars, to be 
expended in the construction of a Military Wagon Road 
‘from some point on Illinois River, Josephine County, to 
the town of Chitco, Curry County; and your petitioners 
will ever pray. 
Be by the House, October 1, 1874. 
JOHN C. DRAIN, 
Speaker of the House, 
Concurred in ae the Senate, October 1, 1874. 
R. B. COCHRAN, 
President of the Senate. 
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_ House Joint Memorial- No. 6. 


To the Honorable Congress of the United States: 

Your memorialists, the Legislative Assembly of, the 
State of Oregon, would most respectfully ask the Congress 
oí the United States to grant to the State of Oregon the 
sum of thousand dollars to be used for the purpose 
of having the channel of the mouth of the Nehalem 
River surveyed and buoyed. 


Your memorialists would represent that iere are im- 
mense amounts of valuable timber and coal, which cannot 
now be obtained from the fact that vessels cannot with 
safety enter the said Nehalem River. The survey of the 
channel and buoying of the same would open a large tract 
of country to settlement and improvement; and your 
memorialists as in duty bound will ever pray. 

Adopted by the House, October 5, 1874. 

JOHN C. DRAIN, 
Speaker of the House. 
Concurred in by the Senate, October 6, 1874. — 


R. B. COCHRAN, 
President of the Senate. 


House Joint Memorial No. 9, 


Memorial of the Legislative Assembly of the State of 
Oregon to the -Congress of the United States: `~ 
Your memorialists, the Legislative Assembly of the 

State of Oregon, renew their oft-repeated requests for aid 

in the construction of the Portland, Dalles and Salt Lake 

Railroad, simply adding that the importance of the pro- 


ae 
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posed road is becoming more apparent, both asa great 
national highway from the Atlantic to-the Pacific North- 
west and as affording an outlet to the seaboard for the 
products of the vast area of cotintry embracing Idaho, 
Eastern Oregon, Washington and Western Montana. 


Your memorialists further pray your honorable body, 
the Congress of the United States, to grant to the Port- 
land, Dalles and Salt Lake Railroad Company the right of 
way, lands for depots, stations, ete., for a branch road from 
some point on the main line in the vicinity of Baker City, 
through Grant county, by the head-waters of the Santiam, 
to an intersection of the Oregon and California Railroad - 
not further north than Salem, Marion county, and not 
turther south than Harrisburg, in Linn county; and such 
other-aid in the construction of the said branch road as 
may be reasonable and just. 

Your memorialists state, as a reason for making these 
requests, that the said branch road will open and make 
accessible a large district of country within the State of 
Oregon, interspersed with valuable agricultural and grazing 
lands and rich in mineral deposits. The line of the pro- 
posed branch road hes centrally through the State from 
east to west, and will give direct connection between the 
central portions of the Willamette Valley and the vast in- 
terior country east of the Cascade range of mountains» 
and also afford an outlet eastward and westward for the 
population of agriculturalists and miners forming on the 
line of the proposed branch road. 

Your memorialists have no hesitation in expressing the 
opinion that the construction of the proposed branch road, 
by reason of its opening the public lands to settlement 
and disposal and developing the rich mineral. districts of. 
Eastern Oregon, would amply and fully reimburse the 
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United States -for any reasonable outlay by the General 
Government in the construction of the said branch road. 


Your memorialists further represent that the main line 
of the Portland, Dalles and Salt Lake Railroad, once con- 
structed, the proposed branch 10ad would give direct com- 
munication eastward, intersecting with the Union Pacific 
and Kansas Pacific Railroads, for the Atlantic States, and 
with other railroads diverging north: and south from the 
Salt Lake Basin. 

Adopted by the House October 10, 1874. 

JOHN C. DRAIN, 
Speaker of the House. 

Concurred in by the Senate, October 12, 1874. 

R. B. COCHRAN, 
President of the Senate. 


\ 


House Joint Memorial No. 10. 


To the Honorable the Senate and House of Representatives 
of the United States of America, in Congress assembled: 
Your petitioner, the Legislature of the State of Oregon, 

now in session, would respectfully represent to your Hon- 

orable Bodies that the agricultural resources of our State 
are so rapidly developing that we have already attained 

a flattering position among our sister States as cereal pro- 

ducers; and that the wheat raised upon our soil is of the 

best quality in the known world; that~on account of our 
great distance from the markets of Europe, and the great 

cost of transportation thither, our farmers realize but a 

pittance from their fine crops, for which they must toil so 

long and hard; that the great length of voyage between 
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the ports in our State and Liverpool renders it unsafe and 
impracticable to ship our grain in bulk, and we are com- 
pelled to use sacks for the shipment of all the cereal pro- 
ducts of our State. These sacks are made of burlap, 
which is manufactured trom jute, none of which is found 
in this country, and is not extensively used in the United 
States, except along the Pacific Coast, and there is prac- 
tically no burlap manufactured in this country; that in 
this State are used annually for the purposes of shipment, 
a million and a half of these sacks, and our farmers pay a 
duty tax upon both the burlap and jute of thirty per 
centum, amounting toa tax of fifty thousand dollars par 
annum, which added to the many other unavoidable ex- 
penses of marketing, renders their excellent products 
almost without value. 

WHEREFORE, Your memorialists would most humbly 
petition your honorable bodies to so modify your duty laws 
as to exempt burlap and jute and the manufacture thereof 
from duty. And, as in duty bound, we will ever pray. 

Adopted by the House, October 10, 1874. 

JOHN C. DRAIN, 
Speaker of the House. 

Concurred in by the Senate, October 12, 1874. 

R. B. COOHRAN, 
President of the Senate. 


House Joint Memorial No. 11. 
Asking Congress to Establish Certain Post-roads. 
To the Senate and House of Representatives of the United 
States: | 
Your memorialists, the Legislative Assembly of the 
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State of Oregon, respectfully pray your honorable bodies 
to pass an Act establishing the following post-roads, to 
wit: l 

‘From Linkville, by Lost River Gap, Big Springs, Lan- 
gell Valley, Clear Lake, mouth of Lost River and Fair- 
child’s Ranch, to Walker’s Ranch onjKlamath River, 
ninety-three miles, 


From Hot Springs, in Goose Lake Valley, by Che- 
waucan, Summer Lake, to Silver Lake, seventy miles. 


From Linkville, by Klamath Indian Agency and Fort - 
Klamath, to Willoughby, one hundred and eighty miles. 


From Hot Springs, in Goose Lake Valley, by Warner 
Canyon, Camas Valley, Twelve Mile Creek, Cow Head 
Lake, (Nevada), and old Camp McGarry, to Winnemucca, 
tw? hundred and twenty-five miles. . 
= Your memorialists further respectfully represent that 
the establishment of mail service over the above routes 
will secure mail supply to many thousands of persons who 
are at present destitute of any such accommodations. 
Wherefore, Your memorialists respectfully pray your 
honorable bodies to pass an Act establishing post-roads 
over the routes above described. 
— by the House, October 12, 1874. 
JOHN C. DRAIN, 
Speaker of the House, 
Concurred in by the Senate, October 13, 1874. 
R. B. COCHRAN, 
President of the Senate. 
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The Methodist Protestant Church at Jeffer- 


son, Respondents, 
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S. B. ADAMS, Appellant. 


MALLORY & SHAW, for Appellant. 
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THAYER, J. 


It is alleged in the complaint in this suit— 

That the plaintiffs are the regularly elected and acting | 
Trustees and agents of the Methodist Protestant Church : 
of the town of Jefferson in Marion County, in the State of 
Oregon. 


A 


270 _ DECISIONS SUPREME COURT, 
es 
Longsworth et al. vs. Adams. 


That on the 5th day of June, 1857,-one James Bates, 
being then the owner and in possession of the following 
described premises, to wit: Commencing at the south- 
west cornér of the Institute lot on the land claim ot James 
Bates, in the town of Jefferson, in Marion County, Oregon; 
thence running south on the section line eighty-six feet; 
thence west eighty-six feet; thence north eighty-six feet; 
thence east eighty-six feet, to the place.of beginning, gave 
the same to the Methodist Protesant Church. And the 
said- Bates, and Margaret, his wife, for the purpose of 
securing said land to said Church, the same not being then 
organized, executed and delivered to one E. E. Parrish, 
who was at that time a member of said Church, a deed 
duly executed, supposed to be and intended as a'deed of 
conveyance thereof; and said Parrish received said deed 
for the purpose of holding and securing said land to said 
Church, the members thereof consenting to the same. 


That subsequently, and on the 20th day of July, 1858, 
the said Church being then duly organized, said Parrish, 
and Rebecca, his wife, intending to carry out the intention 
and understanding with said Bates and the members of 
said Church, undertook by their deed duly executed to 
convey said land to Henry Martin, 8. W. Knox, Lewis 
Jones, B. B. Cox and Jabez Terhune; the then Trustees 
of said Church, and to their successors in office, for the use 


and benefit of said Church. 


That at the-time of the delivery: of said deed to said 
Parrish, he and the other members of said Church 
took the possession of said land, and erected thereon a 
house for the use of said Church and the members thereof 
as a place of worship, at great trouble and expense. 
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That at the completion of said house, the same was 
regularly dedicated, and that the Trustees of said Church, 
and the members thereof, have- continuously ever since 
held, used, occupied and enjoyed said house and land as a 
place of public worship for the use of said Church and the 
members thereof. 

That said Bates at the time advised and assisted in the 
construction of said house, and has ever since, to within a `- 
very short time, consented to the maintenance of said 
building upon said premises for the use aforesaid. 

That there is a mistake in the deed from said James 
Bates and wife to said E. E. Parrish, and in the deed from 
said Parrish and wife to the said Henry Martin and others, 
Trustees as aforesaid, in that said land as described in said 
deeds is described as commencing at the northwest corner . 
of the Institute lot, when the same should have been 
described as commencing at the southwest corner of said 
lot. | 

That said mistake was made by the parties who wrote _ 
said deeds, and was not discovered by the parties thereto 
‘until long aiter the execution thereof. 

That on the 29th day of January, 1870, the dernie 
S. B. Adams, for the purpose of cheating, wronging and 
defrauding plaintiffs and the other members of said 
Church out of said lands and the said buildings, fraudu- 
lently colluded with said Bates and wife, and without con- 
sideration procured trom said Bates and wife a deed of 
said premises. . ~ 

That said defendant knew at the time of, and prior to 
his obtaining said deed from said Bates and wife, all the 
facts in relation to the ownership and possession of said 
premises charged in the complaint. 
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Plaintiffs prayed rehef; that the defendant execute and 
deliver to them, as such Trustees, a conveyance of said 
premises for the use and benefit of said Church, and that 
the defendant be barred and estopped from ever after 
setting up any claim thereto. 

The defendant interposed a demurrer to the complaint 
upon the following grounds— 

1. That the complaint did not show that the plaintiffs 
have legal capacity to sue. 

2. That the complaint showed a defect of parties 
plaintiff. 

3. That the complaint showed a defect-of parties 
defendant. 

4. That the complaint did not state facts sufficient to 

constitute a cause of suit. 
If it be conceded that the proper parties were before 
the Court, and that the plaintiffs had legal capacity to 
sue, there would be no difficulty in determining the case 
at once. There is no question but that the complaint is 
- sufficient to constitute, as between proper and competent 
parties, a cause of suit. 

The demurrer admits the complaint to be true, and the 
correcting of a mistake by reforming a deed so as to 
make it include a description of premises which the 
parties intended it to cover, has always been an acknowl- 
edged branch of equitable jurisdiction. 

The main question to be determined is: Had the plain- 
tiffs legal capacity to sue under the circumstances of this ' 
case and the right to claim the relief decreed by the Cir- 
cuit Court herein? 

This question leads to an examination of the rights and 
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capacities of voluntary associationsin the State of Oregon, 


such as organized churches and religious, benevolent, lite- 
rary and charitable societies, and the jurisdiction of Courts 
of Equity respecting the same. I do not understand that 
it is claimed that a society of that character is clothed 
with the legal capacity of an individual to any. extent. 


Such societies are very numerous, and wield an extensive _ 


and important influence in community. They are really 
the instrumentalities through which religion and learning 
are disseminated and charity exercised throughout the 
land, to a great extent, at least. The statutes of the State 
recognize their existence and provide for their incorpora- 
tion. . 

Chapter IV, General Laws of Oregon, commencing on 
page 632, prescribes the requirements necessary to their 
incorporation. They must have an organization before 
they can become incorporated; and Subdivision 3 of Sec- 
tion 4 of said Chapter requires that the estimated value of 
property and money possessed by “said Church,” ete., 
shall be specified in the articles of incorporation. 

Again, the articles must be made by the officers or 
trustees of such association. This is a clear recognition of 


such organizations and of their right to possession of. 


property. Upon the incorporation of the association 
property is transferred by act of law to the corporation. 
See Happy vs. Morton, 38 Ill. R., 398. 
Merril vs. McIntyre, 13 Gray, 157. g 
It has been repeatedly held, that an unincorporated 
society is capable of receiving a bequest, and that a Court 
of Chancery will enforce the same. 
See Coggeshall and others, Trustees of New Rochelle 


vs. Patton and others, 7 John. Ch., 291. 
35 
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Hombeck vs. American Bible Society, 2 Sand. Ch. 
R., 183. 

Wright and others vs. Trustees of the Methodist Epis- 
copal Church, 1 Hoff. Ch., 222. 

Potter-vs. Chapin and others, 6 Page, 639. 

King vs. Woodhull, 3 Edward Ch., 79. 

Executors of Burr vs. Smith, 7 Verm., 241. 

Bartlett vs. Nye, 4 Met., 3878. 

In the case of Owens vs. the Missionary Society of the 
Methodist Episcopal Church, 14 N. Y., 380, some doubts 
were expressed as to the soundness of these authorities. 
Judge Selden, who announced the opinion of the Court in 
that case, asserted that a devise or bequest to an unincor- 
ported association was, in general, void, as well in equity 
as at law; he admitted, however, that such bequests were, 
in certain cases, sustained, but affirmed it was only by 
virtue of the jurisdiction exercised by the Courts of Equity 
in regard to charitable uses. His conclusions upon that 
point were: That where a bequest was made to an unin- 
corporated society, whose general objects were known to 
be “religious ” or “charitable,” a trust might be implied, 
that the general fund would be devoted to those objects. 

See page 387, 14 N. Y. 


It will be seen, by a careful examination, iai this case 
does not decide that an unincorporated society cannot 
receive a bequest, but that its right, in that respect, will 
depend entirely upon the question, as to whether the gen- 
eral objects of the society are known to be religious or 
charitable; and if so, a trust may be implied, that the 
fund will be devoted to such objects and, the bequest 
upheld as a charity. 
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In the case of Potter vs..Chapin, before cited, the Chan- 
cellor lays down the proposition, that a gift, bequest, or 
dedication, of property to public or charitable uses, (pro- 
vided the same is consistent with local laws and public 
policy), where the objects of the gift or dedication’ are 
specific and capable of being carried into effect according - 
to the intentions of the donor, will be sustained and pro- . 
tected by the Court of Chancery. 

The same proposition was affirmed in the case of Perin | 
vs. Casey et al., 24 How. U. S. R., 501. 

In Bartlett vs. Nye, 4 Met., before cited, it was held 
that a devise of real estate, to an unincorporated society 
for charitable uses, was valid, and that equity would 
enforce the trust as against the heirs, but the peculiar 
jurisdiction of the Cours of Chancery over the subject of 
charitable uses, as it existed at common law and under the 
statute of 43 Elizabeth, and exists in many of the older 
States, where, as in Massachusetts, the principles. of the 
statute of 43 Elizabeth still prevail, does not particularly ` 
affect this case. Equity jurisdiction, as administered by 
the Courts ot this State, derive their authority from the 
Constitution and laws of Oregon, and includes only the 
ordinary jurisdiction of the Court of Chancery of England, 
modified and extended by the statutes of this ‘State, and 
the changes in the condition of the affairs of our commu- 
nity. I refer to these authorities more particularly to 
show that voluntary associations are recognized in law as 
having a capacity for certain purposes, and it is conclusive 
to my mind that such associations in Oregon, when organ- 
ized so as to entitle them to become incorporated under 
the laws of this State, are capable of being the benficia- < 
ries of a specific trust created for their benefit, and that 
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our Courts, in the exercise of chancery jurisdiction, will 
in a proper case, enforce the same. 

I do not hold that such societies can take and execute a 
trust. Asa society they cannot be a trustee so as to be 
vested with legal title. It was decided in the case of the 
Baptist Association vs. Hart’s executors, 4 Wheat., 1, that 
a voluntary association was incapable of taking and exe- 
cuting a trust and, so fat, that decision is approved. Nor 
can such an association take or hold title to real estate. 
An unincorporated society is not competent to take an 
estate in fee. 

See Hombeck vs. Westbrook, 9 John, 73. 

It cannot, however, be denied but that such associa- 
tions have property rights. They certainly have the right 
to use and enjoy the means necessary to maintdin their 
organization and the consequent right to be protected in 
the possession thereof. They possess, at least, a limited 
legal status. 

Take the case at bar. Can any one reasonably claim 
that this Church had no right to use and enjoy a piece of 
land, eighty-six feet square, for the purposes of erecting 
thereon and maintaining a Church building? 

Would such a use conflict with public policy, or be in- 
consistent with local law? 

Are not such rights accorded to every religious society 
in the land? . 

It was a use of property essential to its organization. 

The members of the Church must have a place to con- 
gregate and they certainly ought not to be com- 
pelled to subject themselves to an actiou for tres- 
pass in so doing, nor should they have to depend upon the 
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generosity of mankind for such privileges, and yet it it be 
true that voluntary~church associations cannot be the ben- 
eficiaries of real property, for any purpose, and their 
rights to the use thereof be enforced in a court of justice, 
what assurance would the members and attendants have 
that they could meet and worship, according to the dictates 
of their faith and conscience, with any degree of freedom 
or security? l 

This would present a state of affairs not altogether 
unlike that which existed in the first centuries, when’ it 
was regarded as an offense for Christians to assemble in.the 
name of the Savior. 

It appears from the complaint in this case that the 
proprietor of the land in controversy, James Bates, set it 
apart for the use and benefit of the Methodist Protestant 
Church of the town of Jefferson in Marion county, asa 
site for the erection of a house for public worship, intend- 
ing to give the same to the Church for that purpose. 

That in order to carry out such intention, said Bates and. 
wife executed a deed to one E. E. Parrish, intending to 
convey the said land to Parrish for the use and benefit of 
said Church for the purpose aforesaid, and that Parrish 
received said deed for the purpose of holding and securing 
suid land to said Church for such purpose, the members 
thereof consenting thereto. — i 

That after the Church became organized and had 
elected Trustees, according to the discipline of said 
Church, Parrish and his wife executed a deed to Henry 
Marlin and four others, then such Trustees, and to their 
successors in office, intending thereby. to carry out the 
intention and understanding with said Bates and the mem- 
bers of said Church. 
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That Bates at the time was a member of-said Church, 
and after the execution of the deed by him to Parrish he 
and the other members thereof took possession of said 
land and erected and built thereon a house for the use of 
said Church and themselves as a place of worship, under 
the impression, no doubt, that the perpetual use of the - 
land was secured for the uses and purpuses mentioned. 


That after the completion of said house the same was 
regularly dedicated, and they have continuously ever since 
held, used and enjoyed the same, and said land, as a place 
of public worship according to the usages of the Method- 
ist Protestant Church. If there had been no misdescrip- 
tion in the deed from Bates to Parrish the land would 
have been conveyed and the members of the Church been 
secured in its enjoyment. 


The principle recognized in the case of Vidal vs. 
Girards, executors, 2d How. U. S. R., 127, would no doubt 
apply. This, in fact, would be a much stronger case than 
that. A difficult question arose there. First, as to the 
capability of the corporation of the City of Philadelphia 
to take under a devise of real and personal estate in trust 
for the purpose intended. And second, the beneficiaries 
of the trust were uncertain. Here there is no doubt as to 
Parrish being competent to receive the title to the land 
in the character of Trustee, and no uncertainty in identi- 
{ying the beneficiaries. . 


The gift was for a specific purpose, and I hardly think 
anyone will question the right of Bates to appropriate his 
land to the purpose intended; but owing to this mistake 
the legal title never passed to Parrish, and was not con- 
veyed to Marlin and the other Trustees for the like reason, 


~ 
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and probably would not have been conveyed to them un- 
der.any circumstances. The grantees in the deed from 
Parrish, to wit: “Trustees and successors,” &c., doubtless 
rendered: it entirely too uncertain to pass the title; but 
this question need not be determined in this case. 


The defendant Adams, as shown by the complaint, has 
attempted to take advantage of the condition of affairs oc- 
casioned by the- mistake in the deed to Parrish, and 
through collusion with Bates, has procured from him a 
deed to the land and appurtenances, intending to wrong 
this association and its members out of the same, and 
the question to be determined is, has the society or 
its members, under the circumstances of the case, any 
remedy. 


It was claimed by the appellants’ counsel upon the 
hearing that the society in question not then being organ- 
ized, had no existence at the time the grant of the land 
was attempted to be made, and that consequently the 
grant was void. I cannot indorse this view. Bates made~ 
the deed to Parrish in trust for the benefit of this society. 
Parrish was a competent grantee, and the fact that the 
society was not then in a condition to receive the benefit 
of the trust as an organized association, did not prevent it 
from claiming such benefit after it became organized; 
while the law requires a present competent grantee to re- 
ceive title, yet a beneficiary or cestui que use, though not 
in existence at the time of the. grant, may be competent to 
claim the benefit when ushered into being. 


It is a principle of the common law that the fee to ‘eal 
property cannot be granted to commence in futuro, the 
title’ cannot remain in “abeyance but must immediately 
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vest or not pass at all, but its use may be limited to such 
objects and purposes as the owner may deem proper, if 
legitimate, the grantor having the absolute jus disponendi 
of the property may annex-such conditions to its enjay- 
ment as he may desire, if consistent with public law. 


The use may be to some object thereafter to be estab- 
lished. 


See Inglis vs. Sailors Song Harbor, 3 Peters’ U. S. 
` R., 99. 


Tf there is a competent grantee and a beneficiary capable 
of being identified the conditions of the law are answered. 


See Dutch Church in Garden Street vs. Mott, T 
Page, TT. i 

The respondent’s counsel claims that grants and dedica- 
tions to public and religious uses form au exception to the 
general rule applicable to private grants, and may take 
effect although there be no grantee i esse. I concede 
that lands may be dedicated by the owner to public or — 
pious uses, and that when the public have entered upon 
the use of the land so dedicated, so that to allow it to be 
reclaimed would be unjust, the dedication becomes irrevo- 
cable. See case of Beatty vs. Kurtz, 2d Peters U. S. R., 
566; also City of Cincinnati vs. White’s lessees, 6th Peters, 
431, in which the decision in Beatty vs. Kurtz is approved. 
If such dedication can be regarded in the nature of a 
grant, it constitutes the only exception that I am aware of 
where a grantee in esse can be dispensed with. Iam 
rather inclined to -agree with the appellant’s counsel that 
the law applicable to grants to charitable uses is the same 
in this country as that applicable to other grants, unless a 
dedication may be included under the head of grants. 
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But I am satisfied that the transaction between Bates and 
Parrish in regard to making the deed of June 5, 1857, 
and the fact that the members of the society in question, 
relying upon the same, took possession of the land in/con- 
troversy, built the house thereon as a place of worship, 
and used the same with the consent and approval of all 
parties, creates in equity-a good and valid trust in favor of 
the society, which Bates had no right to violate. 


That the deed from Bates to Parrish constituted in 
equity, at least, an agreement to convey the land, and the 
subsequent entry by the members of the society into the 
possession and expenditure of money, as shown by the 
complaint, upon the faith of such transaction renders such 
agreement valid and binding upon Bates and his grantees 
who might take the title with notice thereof. — : 


The rule ordinarily is, that a mere stranger to an execu- 
tory contract between third persons cannot avail himself 
of the benefits of its provisions, although named therein 
as a beneficiary; but where the contract is of such a nam 
ture and has been so far acted upon as to change the con- 
dition in life of the stranger and to raise reasonable ex- 
pectations in him, grounded upon the contract, it consti- 
tutes an exception to the general rule. This case clearly 
comes within the principle of the exception. It is not at 
all probable that the members of this society would have 
entered upon the land in question and built and erected, at 
great cost and trouble, the Church edifice referred to, if 
Bates had not proposed to give them the land in question 
and executed the deed to Parrish with that intent; that 
transaction must have raised expectations of that character _ 
in their minds and induced them to do as they did in that 
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respect; and now to permit Bates, notwithstanding this, to 
dispose of the land in disregard of the rights of the asso- 
ciation, would be in violation of common honesty and fair 


dealing. . 


The defendant Adams having taken the title with full 
notice of the facts, must therefore be regarded asa trustee 
of the legal title for the benefit of the society; that is, he 
took it impressed with the trust. 


It is now settled law that the Court of Chancery, before 
as well as at and after the statute of Elizabeth, would, 
where the uses were charitable and the grantor competent 
to convey, aid a defective conveyance to uses. 

See 2d Kent’s Com., star page 287, and note “A” to 
the same. : 

And it appears to me that the Courts of this State, in 
the exercise of chancery jurisdiction, should certainly not 
hesitate to aid a defective conveyance where the grantor 
was competent to convey and the grantee competent to 
receive, and a benificiary not only entitled to take the 
benefit of the use, but has materially contributed to the 
consideration of the grant. 


My deductions from the foregoing premises are: That 
the association in question, known as the Methodist Prot- 


estant Church, of the town of Jefferson, is entitled to. , 


claim as a remedy under the condition of affairs shown 
by the complaint, and consistent with the law applicable 
to the facts, that the defendant, S. B. Adams, be declared 
a trustee of the legal title to the land in question, for the 
use and benefit of the association or Church, for the pur- 
poses mentioned in the complaint, and that said defendant 
be perpetually-enjoined and restrained from interfering 
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with such use and enjoyment by the association and its 
members. If this conclusion is correct, the main question 
raised by the demurrer to the complaint, and the only 
difficult one in the case, the question whether the plaintiffs 
have legal capacity to sue, is easily solved. The associa- 
tion could not maintain a suit in its associate name. The 
several members might unite as~ plaintiffs and legally 
claim a remedy, but it certainly would be very inconve- ` 
nient to do so, and, to avoid such difficulty, the Legislature - 
wisely provided that, where the parties are very numerous, 
and it may be impracticable to bring them all before the 
Court, one or more may sue or defend for the benefit of 
the whole. 
See page 245, section 381, Civil Code. 

This provision is but declaratory of a rule of eqnity, - 
which had existed long before the adoption of the Code, 
and which the members of this association were entitled 
to the benefit of in bringing this suit. The plaintiffs 
allege-that-they are the Trustees and agents of the associ-_ 
ation, and claim relief for the benefit of the association 
and members thereof. I can only regard the suit as 
brought for the benefit of all the members of the Method- 
ist Protestant Church of the town of Jefferson, and in 
that view they certainly have legal capacity to’ sue and 
enforce the remedy to which -the association is entitled. 
Under this view of the case there is no defect of plaintiffs. - 
It is to be presumed that this Church embraced as many 
members as churches in general, that are similarly situa- 
ted, and to bring them all before the Court would be 
almost impossible. Such a practice should not be tolerated. 
They are members of the association, and entitled to main- 
tain the suit for the benefit-of all the members thereof. 
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See Beatty vs. Kurtz, 2 Peters supra. 


Neither is there a defect of parties defendant. Adams 
has the legal title, and a full and complete remedy may 
-be had without bringing any of the other parties who 
have participated in the transaction referred to before the 
Court. 


They are not necessary parties to a complete determin- 
ation of the question involved in the suit. 


The Circuit Court, in pursuance of the prayer of the 
plaintiffs, decreed that the defendant execute a deed con- 
veying the land to said plaintiffs, as Trustees of said asso- . 
ciation, for the use and benefit of the association, or that 
in default thereof the decree operate as such conveyance, 
ete. 


I doubt whether relief to that extent could be legally 
claimed or granted in this case. 


I do not think that the plaintiffs had a right to claim 
any remedy beyond that before stated. But, as that part 
of the decree is more formal than otherwise and does not 
affect any substantial right, it may as well be allowed to 
stand uncorrected in that particular. 


The judgment of the Circuit Court should therefore be 
affirmed. i 


< 
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ADOLPII and MARGURITE JETTE, Appellants, 
VS. 


= HONORE and CELESTE PICARD, Respondents. 
APPEAL FROM MARION COUNTY. 


L. took up 268 58-100 acres of land under Section 4 of 
the Donation Law and being married at the time, held — 
that his wife was entitled to have one-half thereof set 
apart to her. 

The right of the wife in no way depends upon the num- 
ber of acres in the claim. : 

The intention of the testator must be looked to in con- 
stituting a will. Wills operate upon what is found to 
actually belong to the estate of the testator. 

The facts are stated in the opinion of the Court. 

WILLIAMS & WILLIS and R. P. BOISE, for Apes 

G. W. LAWSON and EUGENE SULLIVAN, for Respondents. 
McArrTuor, J. a 

Tanisse Liard settled upon, claimed and commenced 
to cultivate land claim No. 95 in T. 4 8, R. 2 W.,~con- | 
taining 263 53-100 acres lying in and being parts of seç- 
tions 20, 21, 22, 27, 28 and 29, in said township and range, 
in 1846, and continued to reside upon and cultivate and 
possess said lands until his death. He filed his notifica-. 
tion to hold said lands under the Donation Law (so-called) 
in his own individual right, without stating that he had a 
wife and duly made his final proof of four years’ residence 
and cultivation, as by the law required to entitle him to a 
patent from the United States. On December 29, 1851, 
after having made such final proof, he executed a will, 
and dying shortly afterward, said will was admitted to 
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probate, September 2, 1852. Shortly afterward a certifi- 
cate was issued by the proper officers to his heirs at law 
for all of said lands. The date of his marriage with 
Celeste (now intermarried with Honore Picard) was 
February 5, 1849, and he continued to live with her upon 
said premises from the date of their marriage until the 


_time of his death, about March 15, 1852. Margurite is 


the only child of Tanisse Liard and is the fruit of his 
marriage with Celeste. By the terms of the will he 
bequeathed and devised to his wife, Celeste, and to his 
daughter, Margurite, (now intermarried with Adolph 
Jette) each “one-half of all the persona] property and real 
estate of which he should die possessed or seized.” 


In March, 1870, a petition was presented to the officers 
of the proper land office on behalf of Celeste, which was 
contested by Margurite. After hearing the matters set 
out in the petition, the donation certificate, which had 
been previously issued to the heirs-at-law of Tanisse Liard, 
was, on September 20, 1870, corrected and changed so as 
to give the heirs-at-law the north half of the claim, and 
to Celeste, the widow of Tanisse, the south half thereof. 
This decision remains unappealed from and is in full force. 
Some time prior to the decision of the land officers, this 
suit was instituted for partition of the premises and was 
continued from term to term, and finally at the June term, 

“1871, was heard. After hearing, the Court made a decree 
dismissing from consideration the south half of the claim, 
and ordering that the north half thereot be equally 
divided between Celeste and Margurite. From this 
decree Margurite appeals and urges that she is entitled 
under the will to one-half of the entire tract. 
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When Liard availed himself of the provisions of the 
Donation Law he was at liberty to take up 640 acres, one- 
half of which. would go to his wife. He could take any 
less number of acres, but could not so take as to preclude 
his wife from her share of what was taken. The right of 
the wife in no way depends upon the number of acres 
taken up. She has a clear right to half of whatever 
quantity of land he took. (Donation Act, Sec. 4.) When - 
he executed the will it seems he was laboring under the 
impression that his wife had no interest in the claim—that 
is, nothing in her own right. There is nothing in the case 
wnich warrants any other conclusion than that he was 
simply mistaken; there is nothing at all which savors of 
fraud. The provisions of the will operate only upon the 
north half of the claim, for that is all that he owned at . 
the time of its execution. 

It is a settled principle that the intention will govern in 
the construction of a will, but it is equally true that a man 
cannot devise by testament title to what he does not own. 
Courts cannot apply a will to any property but that which _ 
is found to actually belong to the estate of the testator. 

Decree affirmed. 


EZRA SCOVILL, Appellant, , 


is | 


HARLOW BARNEY, Respondent. | t: 
APPEAL FROM POLK COUNTY. 


MITCHELL & DOLPH and HILL, THAYER & WILLIAMS for 
Appellant. t 
BEN. HAYDEN and BOISE.& WILLIS for Respondent. 
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McArruopr, J. g 
This. is a suit to set asidẹ or redeem from conveyance 
the tract of land described in the complaint. 


A number of objections were urged to the sufficiency of 
` the answer, into which an examination is deemed neces 
sary. 

The complaint alleges that the land in controversy was 


of the value of twelve thousand dollars, on February 15, 
1870. 


The answer denies “that the said premises were on the 
15th day of February, 1870, worth twelve thousand dol- 
lars.’ This, it is contended, is not a denial of the allega- 
tion in the complaint, but is an admission that the lands 
were, on the day mentioned, worth any sum less than 
twelve thoysand dollars, and raises no issue in relation to 
the value of the premises. This position is undoubtedly 
correct, for itis a well settled rule of pleading under the 
Code that a denial that the property sued tor is of the 
exact value alleged in the complaint is an admission of 
any less value. 

Leffingwell vs. Griffen, 81 Cal., 282. 

In Schetzel vs. The Germantown Mutual Ins. Co., 22 
Wis., 412, the complaint alleged that on a particular day 
certain property which was insured in the said company 
was all destroyed by fire. The answer denied the allega- 
tion in the very words of the complaint. It was held that 
the answer stated no defense, and offered no material 
issue. “Such a denial,” said the Court, “is a negative 
pregnant with the admission that it may have been all 
destroyed on some other day, or that a part may have 
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been destroyed on the day named. Such denials have 
been always held insufficient.”’ 


In Lynd vs. Picket et al., T Minn., 184, it was held that 
when the’ question of value is material, a denial that the 
property was of the value alleged in the complaint is in- 
sufficient and amounts to an admission of the allegation. 
The denial should state the property is of no value, or the 


also 
Baker vs. Bailey, 16 Barb., 54. 
Salinger vs. Lusk, T How. Pr., 430. 
Davison vs. Powell, 16 How. Pr., 467. 


Another material allegation of the complaint is that the 


value as the party claims it to be. Upon this point see 


plaintiff was then, February 15, 1870, mentally infirm and — : 


not of sound mind, and so insane as to be wholly incapable 
of attending to business. 


It will be observed that the facts in this allegation are 


stated conjunctively. The denialis as follows: “Defendant E 
also denies that at the date of the 15th day of February, 


1870, the plaintif was mentally infirm and not of sound 
mind, and so insane as to be wholly incapable of attending 
to business.” Thus the facts stated conjunctively in the. 
complaint are undertaken to be answered by the defendant 
denying them as a whole, as conjunctively stated, as will 
be seen by placing the aggregated statement of facts in 
the complaint in juxtaposition with the answer made 
thereto. E 

This mode of answering is in violation of the common 
law rules of pleading, and also of the rule established by 
the Code, which provides that the answer shall contain a 
specific ae of each allegation of the complaint contro- 
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verted, or a denial thereof, according to the defendant’s 
Information and belief. 


Busenius vs. Coffee, 14 Cal., 91. 

Hensley vs. Tartar, 14 Cal., 508. 
Blankman vs. Vallejo, 15 id., 638. 
Kuhland vs. Sedgwick, 17 id., 1238. 
Canfield vs. Sanders, 17 id., 569. 

Brown vs. Scott, 25 Cal., 195. 

Landers vs. Bolton, 26 Cul., 417. 
Hopkins vs. Everett, 6 How. Pr. R., 159. 
Salinger vs. Luck, 7 id., 430. 

Davidson vs. Powell, 16 id., 467. 
Sherman vs. N. Y. C. Mills, 1 Abb., 187. 
Baker vs. Bailey, 16 Barb., 54. 


- The defendant, using the language of the complaint, 
denies that the plaintiff was wholly incapable of attending 
to business, and also “denies that on a certain day he 
fraudulently took advantage of the plaintiff's incapacity, 
and under pret.nse of making a loan to plaintiff, fraudu- 
lently procured him ( plf.) to sign and execute a certain 
writing of that date under seal, which purports to be a 
deed of such premises.’ And again he stops with the 
denial “that said note and the proceeds thereot was the 
only consideration thereof which the plaintiff received for 
said deed,” without alleging what further or other consid- 
eration was received by the plaintiff, which he should 
have alleged if he relies upon any further consideration. 


Under the rule just referred to, every one of these 
denials is insufficient, and the case is with the plaintiff on 
the pleadings. But inasmuch as counsel have submitted 
the entire case, together with all the depositions, to this 
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_ Court, we have concluded to pass by the questions relating 
to the technical sufficiency of the pieaangs; and to decide 
“this suit upon the merits. 


We are of opinion that the preponderance of testimony _ 
clearly shows that, at the time the deed in question was 
executed, the plaintiff was of such weak understanding as 
to be incompetent to transact business, and that the con- 
sideration paid for the land in controversy was grossly 
‘inadequate. These conclusions of fact being reached, the 
question of law to be determined is, can equity afford 
relief? 


In 3 Tag: Cases in Equity, 136, it is said that*‘a Chan- 
cellor will not interfere under ordinary circumstances, on 
the ground of mental weakness or of inadequacy of consid- 
eration, so long as either stands alone, and there is no rea- 
son for supposing that one has led to or resulted in the 
other. When, however, both these elements are present, 
the case changes its aspect, and there will be ground for 
an inference that the inadequacy is due to the exercise of ~.. 
undue influence, or that undue advantage has been taken 
of the weakness, and equity will set the whole transaction 
aside unless this presumption is rebutted -satisfactorily. 
Hence, while proof that the powers of one of the parties 
to a contract were decayed or enfeebled, may be nothing 
in itself, it will be everything- when the bargain is one 
that no man, in the full possession of his faculties, would 
have made, and that no man should have made with 
another who had lost the power of taking eare of himself.” 
The authorities upon this point are overwhelming. The 
presumption alluded to has not, in our opinion, been satis- 
factorily rebutted, hence the doctrine applies to and must 
govern in this case. 
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The defendant’s counsel insist that the conveyance was 
executed by the plaintiff to enable him to defraud his 
creditors, and that the rules of equity cannot be inyoked 
to assist him in recovering the property. We have found: 
that the plaintiff was, at the time, of weak understanding, 
and that he was overreached in the transaction by the 
defendant. His mental condition was such as would release 
him from moral responsibility, and equity will relieve him 
from the effect of the contract. It is settled, we think,. 
beyond controversy, that where a party is of weak under- 
standing, and is overreached in a transaction, Courts of 
Equity will not enforee a rule for the prevention of traud 
when, in so doing, a greater fraud would be sanctioned. 


Collins vs. Blanton, Smith’s L. C., vol. L, part 1, p. 637. 
Ford vs. Harrington, 16 N. Y., 285. 
In both these cases the numerous authorities bearing 
upon this question are cited and referred to. 


We do not deem it necessary to pass upon the question 
of the intention of the plaintiff in executing the deed, for, 
whether mortgage or deed absolute, the same causes which 
move us to relieve against the one would operate to relieve 
against the other. 

It follows, that the decree in the Court below must be 
reversed, and a decree in accordance with this opinion 
be entered here. 
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W. H. McFARLAND, Appellant. j aon 
APPEAL FROM BENTON COUNTY. 


When judgment is rendered to enforce a mechanic’s 
lien, an execution may be issued thereon to sell the prem- . 
jses. 


Under the statute mechanics’ liens have precedence 
over all other liens after the commencement of the build- 
ing; but the statute must be strictly complied with in 
order to secure such precedence. 


In an action to entorce such liens it should appear when, ` 
the building was commenced, to enable the Court to de-. 
termine when the liens attached. i 


If it nowhere appears in the judgment roll when the 
liens attached to the building, the judgment would operate 
as a lien upon the premises as an ordinary judgment from 
the time it was docketed. 


Messrs. STRAHAN & BURNETT, for Respondent. 
Messrs. CHENOWETH, HILL, THAYER and WILLIAMS, for 
Appellant. 


Prim, J. 


This was a suit in equity, commenced in the Circuit 
Court of Benton county by respondent, J. S. Kendall, to 
foreclose a mortgage on certain premises situate in the 
town of Corvallis, with a building thereon known as 
“Hunt's Brewery.” This mortgage was executed on 
June 30, 1870, by Joseph Hunt and Anna Hunt, his wife, 
to secure the payment of one thousand dollars. W. H. 
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McFarland, John Hunt, Bernaird Hunt and Henry Solle 
were also made defendants to this suit. 

The appellant, W. H. McFarland, not being united in’ 
interest with his co-detendants, filed a separate answer, 
claiming to be the absolute owner of the premises em- 
braced in the mortgage. i 

The title claimed by appellant was obtained as follows, 
to-wit: He and six others claimed to be the holders of 
mechanics’ liens against the said premises, in different 
amounts, for labor and’ materials furnished for the con- 
struction of the building thereon known as “Hunt's 
Brewery.” 

Prior to the commencement of this suit these lien hold- 
ers had commenced separate actions at law against said 
Hunt to recover the respective amounts due them, and to 
enforce their respective liens against said premises. Each 
of them succeeded in obtaining a judgment against Hunt 
for the amount due him, and also a judgment that thè 
premises be sold and the proceeds thereof applied to the 
discharge of his said lien. 

The. aggregate amount of these judgments was two 
thousand two hundred and forty-five dollars and sixty-five 
cents, exclusive of cost and disbursements. Three of these 
judgments were docketed on the ninth day of December, 
1870, two of them on the twenty-eighth of November, 
1870, and two on the seventh day of December 1870. The 
mortgage was executed and recorded prior to time when 
these judgments were docketed, and it nowhere appears 
in the records of these judgments when the building was 
commenced or when the mechanics’ liens attached. 

Executions were issued on each of these judgments 
against Joseph Hunt for the amount specified therein, and 
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were levied upon the premises described in the mortgage. 
The notice required: by law having been given, the prem- 
ises were sold by the Sheriff, under and by virtue. of'said 
executions, to appellant for two thousand five hundred and 
fifty dollars. The sale was duly confirmed by the Court, 
and after the term for redemption had expired the Sheriff 
executed a deed to McFarland, who immediately took 
possession of said premises. These executions were not` 
issued specially against the property upon which these 
parties claimed to hold -mechanies’ liens, but against 
Joseph Hunt, commanding the Sheriff “that out of the 
personal property of said defendant, or if sufficient cannot 
be found, then out of the real property belonging to said 
defendant, in your county, ou or after the Tth day of De- 
cember, 1870, you satisfy the sum of dollars.” 


Upon the hearing of this cause the Circuit Court found 
the equities to be with respondent, and entered a decree 
in accordance with such finding, from which McFarland - 
has appealed to this Court. ~. 


The question presented here is, what interest or rights 
did appellant acquire in the property in question, sold by 
the Sheriff under the executions issued upon these several 
judgments. If the parties desired to enforce their respec-- 
tive liens against the property upon which they were 
claimed they should have issued special executions to sell 
that property. . . 

The statute in providing how such liens may be en- 
forced provides that “af judgment be rendered for the 
plaintiff he may have an execution issue thereon to sell 
the premises’ (General Laws, p. 765, Sec. 6.) 


But the executions issued were not special, but general - 
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executions authorizing the Sheriff to sell such real prop- 
erty as belonged to Hunt on the day the judgments were 
docketed, or at any time thereafter, upon the condition 
that sufficient personal property could not be found by 
said Sheriff out of which to satisfy said execution. 


But the mortgage of respondent having been executed 
and duly recorded, prior to the time when these judgments 
were docketed, Hunt it appears had parted with all his 
interest in this property, prior to that time, unless it 
might be the right of redemption. __ 


But it is claimed that the liens for which these judg- 
ments were given were mechanics’ liens, and that it is 
provided by statute that such “liens shall have precedence 
over all other. liens after the commencement of the 
building.” (General Laws, p. 765, Sec. T.) 


The statute undoubtedly has given priority and prece- 
dence to this class of liens over all other liens, but a 
party who wishes to secure such priority and precedence 
is required to proceed strictly in accordance with the pro- 
visions of the statute. 

It was held by this Court at a former term that the 
remedy created by this statute is an extraordinary one, 
“created in derogation of common law and ought to be 
strictly construed.” (Dalles Lumber and Manufacturing 
Company vs. The Wasco Woolen Manufacturing Com- 
pany.) | 

No time having been specified in any of these judg- 
ments when the building was commenced, upon which 
the liens were claimed, the judgments could only operate 
as liens upon such property, the same as an ordinary judg- 
ment, from the time when they were placed upon the 
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judgment lien docket, and in consequence of these judg- 
ments’ failing to show when the mechanics’ liens attached 
to the building we are unable to see how any other or 
greater interest could have been sold under-special exe- 
cution than was owned by Hunt in the property on.the ~ 
day when the judgments were docketed. 


In an action to enforce a mechanics’ lien, if the party _ 
desires his lien to be enforced from the commencement of 
the building upon which tbe lien is claimed, the time 
when the building was commenced should be averred in ~ 
the complaint so that it may be determined and adjudged 
by the Court at want time said lien attached to the build- 
ing. 

To enable appellant to hold the premises against the 
mortgage of respondent it should) have appeared in the | 
judgments and proceedings, under which he claims title, 
that these mechanics’ liens attached to the building in 
question prior to the time when respondent’s mortgage 
was executed and recorded. 

The time when these liens commenced to have an exist- 
ence was one of the main questions to be ascertained and 
judicially determined in said action. 


If no time was mentioned in said proceedings when 
said liens attached we are unable to see how it can be 
done here after said judgments have been executed. 


Again, if this mortgage was executed prior to the. com- 
mencement of these actions to enforce these mechanics’ 
liens, respondent was entitled to have the summons 
served upon him so that he might become a party 
defendant to said actions, if he desired to do so. This, 
however, ee been done, these judgments could not 
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conclude any rights defendant may have had in said 
premises, 

It is ordered that the decree of the Court below be 
affirmed. 


FRANCIS S5. MATHEWS, Respondent, ) 


YS 
HIRAM EDDY, Appellant. 
APPEAL FROM POLK COUNTY. 


A clerical error in the description of a parcel of land 
will not vitiate a deed wheré the intent of the parties can 
be ascertained with certainty from the instrument, when 
considered in connection with the situation of the parties 
and of the subject matter. 

Where a judgment was obtained in an action at law, 
upon a promissory note, and a parcel of land, which had 
been mortgaged to secure the note, was sold on the execu- 
tion without foreclosure of the mortgage, and the sale had 
been confirmed: Held, That the sale is not void, and that 
- it cannot-be attacked collaterally. 

An order of Court, confirming a Sheriff’s sale on execu- 
tion, may be regarded as a final adjudication touching the 
regularity of all proceedings taken in the execution of 
final process. 

This is an appeal from a judgment rendered in favor of 
the plaintiff in an action for the recovery of a parcel of 
land. The pleadings are in the usual form, each of the- 


~ “SEPTEMBER TERM, 1872. l 299 


Mathews vs. Eddy. 


parties, plaintiff and defendant, claiming to be owners of 
the parcel in fee. The parcel is described in the plead- 
ings, and in all the deeds offered in evidence, except one, 
as situated in Polk county, and bounded by “beginning 
20.00 chains north, and 14 18-100 chains west of the quarter — 
section corner-post on the east and west line, between sec- 
tions 9 and 16, in T. 9 S., R.4 W., and running thence 
W. 45 87-100 chains; thence S. 43 60-100 chains; thence 
E. 45 87-100 chains; thence N. 43 60-100 chains, to the 
place of beginning.’ By consent the cause was tried by 
. the Court without the intervention of a jury, the questions 
of law raised on the trial being reserved and argued on 
the final submission of the cause. 

On the trial, the plaintiff having shown title in his 
grantor, and introduced mesne conveyances from his 
grantor to himself, rested his case, and the defendant 
offered and read in evidence a judgment for money, ren- 
dered in the Circuit Court against the plaintiff’s grantor, 
on execution issued to enforce the judgment, the Sheriff’s~ 
return thereon of a sale of the premises to satisfy the 
judgment, and a Sheriff’s deed, executed in pursuance of 
the sale to one Marshall, under whom the defendant claims; ` 
all of which were ees peer to the plaintiff’s 
objection. 

The defendant also offered to prove that at the time of 
the levy and sale the plaintiff had no personal property, 
and that no person was occupying the premises. 

The Court refused to permit the parol proof. 

The defendant also introduced a deed from Marshall - to 


the defendant, which describes the land in the language of 
the other deeds, except that in describing the place ^f 
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beginning, it uses the words “beginning 20 north, 14 
13-100 chains west of the quarter-post,’’ omitting the word 
“chains ’’ and the word “and.” 


JUDGE BOISE and BENJ. HAYDEN for the appellant. 
R. S. STRAHAN, JOHN BURNETT and JOHN KELSAY for the 
respondent. 


Upton, C. J. 


In this case it is conceded that the plaintiff, who is 
respondent in this appeal, is entitled to the premises in 
controversy, unless the defendant has acquired title through 
the sale on execution under the judgment against the 
plaintifi’s grantor, 8. B. Mathews, in favor of Henry 
Marshall. One of the objections to the defendant’s chain 
of title is that the deed from Marshall to the defendant is 
void for want of a sufficient description of the land it 
purports to convey. 

All the other deeds offered in evidence describe the 
initial point by the words “beginning 20.00 chains north 
and 14.18 chains west’’ of a certain post, but the deed 
objected to uses the words “beginning 20.00 north, 14. 1 
chains west” of the post. 


-am 


The language first above quoted occurs in all the pre- 
ceding title papers under which the respective parties 
claim, several of which have been read in evidence; it 
also occurs in the Sheriff’s return on the execution and in 
the deed executed by the Sheriff to Marshall, the defend- 
ant’s grantor. A comparison of the deed under consider- 
ation with other deeds putin evidence shows an identity 
of language in every other descriptive particular, and the 
exact and literal correspondence of this deed in so many 
minute particulars with the other deeds leads to the con- 


a 


we 
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clusion that the draftsman in writing this deed attempted. 


to copy from some one of. the antecedent title papers, or 
from the description contained in them; in other words, 


that he was engaged as the agent of the constructing par- - 


ties in an attempt to describe the tract of land in question 
in the language employed in the old deeds. If that was 
the intent the question is, has he made a writing which, 


being read by the light of surrounding circumstances, will _ . 


identify the property sought to be conveyed. We find the 
discrepency in language consists in omitting the words 
“chains’’ and the word “and” from the description con- 
tained iu other deeds under which each of these parties 
claim title. | 

It is said in argument that the Court has no power tu 
add to the language employed by the parties in their 
. written contract, and it is correctly said that it is the 
province of the Court to ascertain the meaning of the 
language of the written contract and not to make a con- 
tract for the parties. 


If we attempt to find a meaning different from that 
claimed by the defendant, we shall not succeed withont 
some liberality of construction. There is no force in the 
suggestion that “20.00’’ may refer to the course and not 
to a distance; the course being unqualifiedly north cannot 
be either 20° east or 20° west of north, and we are driven 
to the alternative either to treat the description of the 
initial point as meaningless, or to resort, to recognized 
rules of construction, to ascertain from the language of the 
deed if possible what the parties intended. 


It is not sufficient that the interest can be proved by 
evidence which is independent of the language contained 
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in the instrument. But if surrounding circumstances 
throw such light on the subject and on the language em- 
ployed, as to leave no doubt what parcel of land is referred 
to in the written description, proof of those circumstances 
is not proof tending to contradict the writing. These 
proofs show that the grantor had previously bought a 
~ parcel of land, the boundary lines of which correspond - 
| exactly in course and in length with those mentioned in 
this deed. By the letter of these descriptions each deed 
must refer to the same initial point of boundary, or the 
one initial point must be directly north or south of the 
other, and there is nothing in the instrument or in the 
circumstances indicating the existence of more than one ` 
parcel that’ can answer to this description. When ex- 
amined by the light thus thrown upon the subject, the 
instrument shows to a moral certainty what parcel. of land 
was the subject of this contract. 


Under such circumstances the substance of the written 
instrument is to be regarded, notwithstanding clerical 
errors or inaccuracy of expression. 


In construing contracts Courts are sometimes required to 
reject words. (27 Maine, 285) or insert them (17 Ver., 479, 
486), or to restrict the meaning of a word (12 Mass., 3380; 
13 Pick., 284; 11 Wheat., 412), or to substitute words (11 
Ver., 366), or to repeat words (8 Pick., 568). 


A mere clerical error will not vitiate a contract, where 
the interest of the parties can be ascertained with cer- 
tainty from the instrument, and even when there is no 
clerical error, inasmuch as the same words are not always 
employed to express a given idea, and. given. words and 
phrases are not used by all persons, or by the same person, 
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in all circumstances, in the same sense. Particular expres- 
sions must be compared with the context, and if it can be 
ascertained with certainty, from the instrument, what the 
parties intended, the instrument must be so construed as 
to give effect to the intent. 


In the deed under consideration the “chains” is the 
only unit of distance mentioned. The:word “chains ” is 


frequently used, and it occurs once in the deseription of ` 


the initial point. The failure to repeat it would be no de- 
parture from common modes of expression, and would 
scarcely attract attention if the word “and’”’ had been re- 


tained where it occurs in this connection jn the preceding 
deeds. 


It is morally certain from the language of this deed, 
when examined in connection with the situation of the 


parties, and of the subject matter, that in executing the . 


deed the parties were contracting in reference to the land 
in controversy. This is the same degree of certainty that 
the most precise and formal language would produce, and 


| 


is all that is aa to constitute a valid contract: 


The cases cited 
conflict with the views here expressed. The two first of 
these, Jackson vs. Rosentelt, 13 John., 97, and, Jackson vs. 
Livingston, id., 537, are to the effect that on a Sherifi’s 
sale no property will pass under the general description, 
“all the lands and tenements of the defendant, situate, 


woh mee 


by the respondent contain nothing in - 


lying and being in the Hardenburg patent.” In Jackson — 


vs. Ransom, 18 John., 107, it was held that where a lot is 
once sufficiently described, mentioning the lot by an er- 
roneous number does not vitiate the deed. 


In Peck vs. Mallams, 10 N. Y., 509, a Sheriff’s deed ` 
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_ reciting that he exposed to sale a parcel of land, deserib- 

ing it by boundaries, supposed to contain four hundred acres, 
‘whereof one hundred acres was struck off to J. W.,”’ and 
then proceeding to grant to J. W. “the before mentioned 
premises,” was held void for uncertainty. The defects in 
the last and in the two first deeds referred to are such 
that evidence of surrounding circumstances will not render 
the language of the instrument certain as to [the] parcel 
of land sold, but we do not think the deed under consider- 
ation is subject to that objection. 


Another objection to the sufficiency of the defendant’s 
title arises out of the circumstance that the judgment upon 
which the Sheriff’s sale was based, was obtained in an 
action at law upon a ‘promissory note, to secure the pay- 
ment of which a mortgage had been given on the same 
lands that were sold. Itis claimed that the mortgaged 
premisas were not subject to such sale. The sale under 
execution was made June 21, 1862. This was before the 
present Code took effect and some nine years before the 
commencement of this action. The Court is called upon 
to determine whether such a sale made under the statute 
ot 1854 shall be treated as void, assuming that the statute 
did not contemplate sales of mortgaged premises without 
foreclosure of the mortgage; that the practice under the 
statute of 1854 should have been that which prevailed 
when the mortgage was a conveyance of the legal title; 
and that the right of the mortgagee did not merge in the 
judgment when he proceeded by action on the note or 
bond which the mortgage is given to secure; the question 
arises whether the departure from regular practice ren- 
dered the sale absolutely void, and the Sheriff’s deed a 


nullity. 


wee 
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In Waller et al. vs. Tate et al., 4 B. Monroe 143, the as- 
signee of notes secured by mortgage, who held them as 
collateral security, had proceeded at law and sold the mort- 
gaged premises and had applied the proceeds in part pay- 
ment. The mortgagee redeemed the notes from the.as- 
signee-and brought suit to foreclose the mortgage for the 
balance due on the notes. Four years had elapsed since 


the sale, and the purchaser at Sheriff’s sale had conveyed - l 


a part of the land toanother. The Appellate Court reversed 
a decree which directed the land to be sold to satisfy the 
mortgage, after first refúnding the amount that had been 
bid for the part thus conveyed, and directed the bill to be 
dismissed as to the latter purchaser. 


It would seem that the proceeding on the execution was 
not deemed void, notwithstanding that under the law then 
prevailing the mortgage conveyed the legal title. 


Cases are cited from Massachusetts in which it is held 
that the mortgaged premises should not be sold except 
upon foreclosure. In these cases the ruling was put ex- 
pressly on the ground that a purchaser at a sale under a 
decree of foreclosure would, by the statute, have two years 
in which to redeem, and a purchaser under a judgment 


would have a much less time. Such difference as to the’ 


time in which the premises may be redeemed does not 
exist in this State, and did not exist at the time of mamng 
the sale which is now under consideration. 


Atkins vs. Sawyer, 1 Pick, 851. -- 
Washburn vs. Goodwin, 17 Pick., 187. 


Ee A aa 


In the eases cited by the respondent, to show that in the ` 


State of New York a judgment creditor is not entitled to 
sell mortgaged premises under a judgment thus obtained, 
39. | 


we 


x 
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it was held that the sale, although erroneous and voidable, 
was not void, and the title thus obtained was held valid. 


The confirmation, in this case, was made in November, 
1862, and the regularity of the proceedings is now ques- 
tioned for the first time, being attacked collaterally.in an 
action at_law. If the Circuit Court has power in this 
action to determine the questions of fact, as to the exist- 
ence and character of the mortgage, aud the question of 
law as to its being a ground for exempting the mortgaged 
premises from sale, the same questions must have been 
within the jurisdiction o: that Court when they became 
pertinent on the motion to contirm the sale. On the hear- 
ing of that motion the Court was proceeding within its 
jurisdiction, and if there had been such departure by the 
Sheriff from ordinary modes of proceeding that it was 
error to confirm the sale, and if the sale would have been 
enjoined in equity, or set aside, on motion by the Court 
out of which the execution issued, it does not follow that 
the proceeding was void. In the case under consideration 
there was an execution directing the Sheriff to sell the 
debtor’s property, and it does not appear that it was 
shown to the Court, or to the officer, that the land had 
been mortgaged to secure the debt, nor that any objection 
was made to the confirmation. Ifa reason existed why: 
this particular parcel of land should not be sold, the debtor | 
should have brought the matter to the attention of the 
Court. | l 


Upon this point and upon some other alleged irregulari- 
ties in the mode of conducting the sale, the respondent’s 
argument proceeds on the assumption that the power to 
sell on execution is to be classed with those powers in 


* 


å 
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which the jurisdiction and authority is created by and 
derived solely from the statute, that any departure from’ 
the mode prescribed renders the whole proceeding void. 
In this argument little weight is given to that feature of 
our practice which subjects these.proceedings to judicial 
examination. 


ww 


The practice at the time of the sale in question, as well. 
as the present practice, contemplated a judicial determina- 
tion of all questions of regularity in the execution of the 
process, and the decision of a Court having jurisdiction is 
conclusive of the point decided, unless reversed. 


Nagle vs. Macy, 9 Cal., 426. í 
Tustin vs. Gaunt, present term. 


The same may be said in regard to objections made to- 
the form of the Sheriff’s deed, which fails to recite in 
direct terms the rendition of the judgment, but in place of 
doing so recites the substance of the execution and the 
proceedings upon the levy and sale. .There is also an_ 
omission of the word “no” in the Sheriff’s return of the ` 
sale. The statute then in force required lands that were 
occupied to be sold on the premises, and unoccupied lands 
to be sold at the Court House door. By what seems 
beyond a doubt a clerical error, the return, which shows a ` 
sale at the Court House door, contains this clause: “There 
being occupant of the premises.”’ 


Another point is made that the recitals in the Sheriff's 
return, and in the deed, in regard to posting notices “in 
three public places in this county,’’ do not show a com- 
pliance with the statute which requires (Stat., 1855, p. 123, 
_-Sec. 18) notice to be posted “in three publie places of the 
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county where the property was situated, and also where 
the property is to be sold.” The respondent construes this 
as requiring the posting of notices in four places. 

Conceding that the language imports that one of the 
notices should be at the place of sale, rather than that 
the three notices should be in the county. where the land 
is situated and where it is to be sold, the letter of the 
law may be complied with by posting at three public 
places, one of them being the place of sale. 


But aside from any such question, on the principle 
above suggested, the construction of the statute was a 
question for the Court on the motion for confirmation and 
the decision of the Court confirming the sale, even if it 
was erroneous, ought not to be treated as a nullity. 

Griffith et al. vs. Bogert et al., 18 How., 158. 


The effect ot an order or decree of confirmation having 
been involved in some other cases heard at this term, as 
well as in this case, the subject has been very fully dis- 
cussed by counsel, and after a very full and caretul 
examination of all the authorities presented on this point, 
this Court entertains the opinion that without doing vio- 
lence to any principle of law, an order of confirmation 
may be regarded as a final adjudication, touching the 
regularity of all proceedings taken in the execution of 
final proces. 

Tf confirmations are not to be thus respected, an ap- 
proval under the Act ot January 7, 1854, or an order of 
confirmation under the present Code, is an idle ceremony 
and the statute which requires such approval is enacted to 
no purpose. By giving that respect to these decisions 
which should attach to the final orders, judgments and 
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decrees.of judicial tribunals, titles to real estate are forti- 
fied and holders of real property are relieved from the 7 
danger of vexatious litigation which would become for- 
midable if every judicial sale should be treated as the 
exercise of a naked statutory power in which the title . 
must rest on a literal compliance with the statutory direc- 
tions that may from time to time be enacted, regulating 
the mode of conducting sales. 


all 


A new trial should be granted. 


AUGUST DERKENY, Appellant. 
VS. 
LOUIS BELFILS, Respondent. 


Where issue is joined on the merits in an action for. 
goods sold and delivered it is error to instruct that if the 
plaintiff had sold the demand before the commencement 
of the action he cannot recover. ` 


The facts are stated in the oy inion. 


JOHN KELSAY and R. S5. STRAHAN for the Appellant. 
JOHN BURNETT and W. W. THAYER for the Respondent. 


Upton, C. J. 


This appeal is from a judgment of the Circuit Court for 
Benton County, rendered in favor of the defendant in an 
action for goods, wares and merchandise sold and delivered. 


The answer denies the sale and delivery of the goods, 
but alleges that the defendant received of the plaintiff 


810 “+ DECISIONS ‘SUPREME COURT, 
Derkeny vs. Beljits. 


certain goods to be sold by the defendant, and to be paid 
for by him as fast as he should sell them; and alleges that 
the defendant retained the privilege of returning to the 
plaintiff any of the goods remaining unsold whenever the 
defendant should demand a return. 


The replication denies that the goods mentioned were 
received by the defendant upon the terms set forth in the 
answer, and puts in issue all the affirmative allegations of 
the answer. 


The record contains several assignments of error, but 
the only assignment it is necessary to notice here is the 
exception taken to an instruction to the jury, to the effect 
that if the jury found from the evidence “that the plaintiff 
sold the account sued on before the commencement of this 
action, and that the same had not been purchased back by 
him, the verdict must be for the defendant.” The Cir- 
cuit Court, by giving this instruction, authorized the jury 
te determine the controversy upon a question of fact not 
put in issue- by the pleadings, and this Court cannot as- 
sume, if the instruction was improperly given, that the 
error did not affect a substantial right of the plaintiff. f 


The distinction between pleas in abatement and de- 
fenses in bar of the action has been recognized and sus- 
tained in this State constantly since the subject first came 
before this Court in the case of Hopwood vs. Patterson, 2d 
Ogn., 49, where it was held that answers in the nature of 
- pleas in abatement should be pleaded separately, and be 
disposed of before an answer to the merits is considered. 
We cannot sustain the position taken by the respondent in 
this case unless we not only disregard the rule laid down 
in that case, but go further and hold that one who has 
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pleaded to the merits may have all the advantages of a 
defense in abatement of the action without having. plead 
in abatement orin any manner apprised the plaintif of 
the defendant’s intention to contest the plaintiff's right to 
sue upon the demand. 


The respondent urges, that objections to the competency 
of evidence cannot be raised for the first time in the . 
Appellate Court, and that no objection was made to the 
introduction of evidence tending to show that the plaintiff 
had sold the chose in action upon which he sues. The bill 
ot exceptions is silent as to whether such evidence was _ 
introduced, and we cannot assume error, in support of the 
verdict and judgment, that irrelevant testimony had been 
received without objection, and that the plaintiff had thus 
waived his right to except to the instructions. For aught 
that is disclosed by the record the error was committed 
without any fault or negligence of the plaintiff. 


The error disclosed was not only calculated to affect a 
substantial right, by diverting the attention of the jury — 
from the questions they were called to try, but it was cal- 
culated to place the plaintiff in the attitude of being 
bound by a final judgment on the merits, when the fact 
found could properly have no greater effect tnan that of 
abating the action. 
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H. K. HANNAH, District Attorney of the First )- 
Judicial District, Respondent. 
VS. 
GILES WELLS Jr., JOHN W. WELLS, WM. 
SONGER and GILES WELLS Sr., alant. 


The District Attorney is authorized by statute to sue as 
plaintiff in a civil action brought on an undertaking given 
as bail in a criminal case. 


In a civil action on an undertaking in the nature of bail 
for defendant’s appearance in a criminal case, the complaint 
should show that the prisoner was charged with a crime, 
` and it is not sufficient to state that he was charged with 
“shooting and killing ’’ another. 


Where. a defendant is brought before a committing 


magistrate on a charge of felony, it is not essential to the 
jurisdiction that the charge should be in writing. 


E. STEEL for the Appellants. 
J. H. STINSON and J. R. NEAL for the Respondents, 


[The case is stated in the opinion of the Court. ] 


Upton, ©. J. 


This appeal is from a judgment of the Circuit Court 
overruling a demutrer to the complaint in an action on an 
undertaking as bail in a criminal case. 

The demurrer specifies two points of objection, the 
first being that the State and not the District Attorney 
should have been plaintiff in the cause, and the other 
that it does not appear on the face of the complaint that 


> : P 
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the Court in which the undertaking was required had 
jurisdiction of the subject. 


The action is brought in the name of H. K. Hannah, 
District Attorney of the First Judicial District, as plain- 
tiff, and the appellants claim in support of the first point, 
that the case is within the provision of Section 27 of the 
Code, that “every action shall be prosecuted in the name . 
of the real party in interest, except as otherwise provided 
in Section 29.” The appellants rely on the circumstance 
that Section 27 and the followinge Sctions specify certain 
exceptions, and they claim that the express mention_of 
these exceptions excludes all others, and shows that the 
legislature intended there should be no other exceptions 
than those there mentioned. 


The ‘respondent relies on Section 342 of the same Act, 
which provides that “fines and forfeitures may be recov- 
ered by an action at law in the name of the officer or per- 
son who by law is authorized to prosecute for them.” The.. 
rule invoked by the appellant that express mention of 
specific exceptions raises an inference against all other 
similar exceptions, is an acknowleded rule of construction 
in all cases where it is applicable; but the present case is 
not within the rule. The respondent’s right to appear as 
plaintiff is not based upon an inference, but upon a direct 
affirmative enactment, and the exceptions above referred 
to include “persons specially authorized by statute’’ 


among those who may sue, although not the real parties 
in interest. a 


Penal statutes frequently direct what disposition shall 
be made of fines recovered, and various statutes provide 


_ different modes of disposing of the money thus obtained. 
L 
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In some cases fines or forfeitures go to a particular munic? 
ipal corporation; in other cases, to a particular fund or 
object; and, in still other cases, the money recovered on a 
fine or forfeitttre may be devoted to several different pur- 
poses; and it may be, in some cases, a matter requiring 
much considération to determine who may be the real- 
party in interest. Section 842 simplifies the proceeding 
by permitting the action, in all these cases, to be brought 
in the name ot the officer who is authorized to sue. 

It being expressly provided that actions of this class 
may be brought in the name of the officer, and the pro- 
vision not being repugnant to the more general provision 
above referred to, the Court is of the opinion that the 
action is properly brought in the name of the officer. 

On the second point, that, by the complaint, it does not 
appear that the Court, in which the ‘undertaking was 
required, had jurisdiction, it is necessary to observe a dis- 
tinction between a statement of the essential facts and a 
statement of the evidence that will sustain or establish a 
cause of action. As the case is now presented, the Court 
is not called upon to determine whether the evidence 
mentioned in the complaint, and which the plaintiff claims 
the right to introduce, is sufficient to establish a cause of 
action. 

The complaint alleges that on an examination had 
before a Justice of the Peace Joseph Wells was held to 
answer the charge of “shooting and killing one James 
Dennis;’’ that these defendants entered into an under- 
taking for the appearance of the said Joseph Wells in the 
Circuit Court, ete., to answer the charge of shooting and 
killing one James Dennis, and that the said Joseph 

Wells afterwards made default. l 
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The principal point made in this connection, by the 
appellant, is that it is not shown by the complaint that 
Joseph Wells was charged with a crime; that it should 
be alleged that the examination was upon a chargé of 
murder or manslaughter, or at least that the prisoner. was - 
charged with some crime known to the law, otherwise 
the Justice would have no jurisdiction, and the undertak- 
ing would be void. | ` - 


The complaint also avers that the Grand Jury found an 
indictment charging said. Wells with the crime -of 
murder in shooting and killing James Denhis and sets 
out copies of the undertaking and of the entry of default, 
but it is not directly alleged that Wells had been charged 
with murder at the time he was admitted to bai] on the 
undeitaking in question. i 


It was admitted on the argument that the undertaking 
recites that Wells was held to answer on a charge of 
“shooting and killing James Dennis;’’ that there was no 
written complaint on file charging a crime in other lan- 
- guage than that used in the recital, and the case has been 
argued on the theory that unless the allegations of the 
complaint in this cause can be sustained as setting forth 
a cause of action, no action can be maintained upon the . 
undertaking. 


It is assumed that if there was not a written complaint 
laid before the magistrate, sutticient of itself to be sus- 
tained as charging a crime, there can be no proof that the 
magistrate had jurisdiction. 


The respondent claims, substantially, that the defect in 
the complaint and in the recitals, set out in the undertak- 
ing, are defects in form only, which should be disregarded, 


H 
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and that inasmuch as the complaint sets out correctly the 
circumstances that transpired in the Magistrate’s Court, it 
is in proper form and presents the merits of the case. 
Assuming that all the material facts, that can be proved, 
are now before the Court, he urges that parties who have 
entered into an undertaking of this kind should not be 
permitted to defeat their contract because of a mere 
matter of form; that the objections to the form of charg- 
ing the crime should have been made before the commit- . 
ting magistrate, and that the informality of the charge 
should be deemed waived. 


> He cites authorities to the effect that an admission in 
the recitals of an undertaking that the defendant was 
duly held to bail will estop the sureties. 


If it is true, as this argument assumes, that the defend- 
ant, Wells, was legally in custody, charged with felony, 
and was released at the request and on the undertaking of 
the defendants, not only public policy but correct practice 
requires the Court to sustain a complaint setting out those 
facts; and if it were clear that this complaint states all the 
essential facts that can be proven, in regard to the nature 
of the charge and the magistrate’s jurisdiction, this Court 
would be disposed to go to the limit of its discretion in 
sustaining its allegations; but the complaint states circum- 
stances and leaves the important fact, in regard to the 
arrest and custody being on a charge of felony, to be 
inferred. The respondent asks the Court to infer, from 
the circumstances set out, a fact which is not alleged; 
namely, that the defendant was charged with a felony. - 
The pleader should state the essential facts which he thinks 
will be inferred from the proof, and leave the circumstances 
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to be adduced on the triel in support of the truth of what 
is alleged. 

One branch of the fact necessary to constitute the cause 
of action is, that the defendant, Wells, was charged with 
a crime; that an examination was had, and he was held to 
answer, or at least that he was in custody on the charge. 
The pleader should have charged these facts, if he believed 
them to be true, and he should not insert in the complaint 
what he believes to be the proofs, and omit the material 
fact which he thinks those proofs will establish. 

If the averment that Wells was charged with a crime is 
put in issue anda question arises on the trial as to the 
sufficiency of the evidence to prove that he was charged 
with murder, the question whether the complaint against 
the prisoner was sufticient can -be finally determined on 
the trial. I am of opinion that the complaint in this cause 
cannot be sustained, but that final judgment on the merits 
of the cause should not be rendered in favor of the -de- 
fendants at the present time, because it is evident from 
the arguments of counsel that the subject matter that was — 
intended to be litigated is not before the Court. I cannot - 
assent to the position assumed by the counsel of the ap- 
pellant that the defect ir the form of the complaint filed 
in the Justice’s Court is fatal to the jurisdiction of the 
committing magistrate. In cases where a felony is 
charged, the law does not require that the complaint shall 
be in writing before the magistrate can have jurisdiction 
to proceed in the discharge of his duties. _It is of constant 
occurrence that persons are brought before magistrates 
without warrant, and charged with crime by persons who 
perhaps are unable to write, and much less able to draw 
up a criminal charge in apt words. Any person whoseesa 
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felony committed is authorized to arrest a felon without a 
warrant and take him before a magistrate, and there is noth- 
ing in the statute or the nature of the proceeding to ren- 
der it necessary or reasonable that the magistrate should 
set about drawing up a formal written charge before he 
commences the examination of witnesses. 


Under Section 383 he has power, if a continuance be- 
comes necessary, to commit the defendant or to discharge 
him upon his giving bail before the examination is com- 
menced, and if no continuance is required he proceeds 
immediately with the examination; this may be .done 
before a formal written charge is filed. Before a defend- 
ant can be put upon his trial in a criminal case there must 
be a written complaint, (Code p. 598, secs. 88, 79 and 80); 
but when application is made for a warrant of arrest under 
Section 343 of the Criminal Code, or when a defendant, 
charged with felony, is brought before a magistrate for ex- 
amination upon an arrest without a warrant, under Section 
379, the law does not require that the complaint shall be 
in writing before the magistrate has jurisdiction to take 
evidence in the former case, or to proceed with the exam- 
ination in the latter. The complaint may be oral—the 
magistrate must inform the accused of the charge; but it 
is not made eésential to the jurisdiction that the charge 
shall be previously reduced to writing. 


- Section 401 of the Act provides that “if it appear from 
the examination that a crime has been committed and that 
there is suflicient cause to believe the defendant guilty 
thereof,’ the defendant must be held to answer; and it 
has been held under similar statutes that when the evi- 
dence fails to show that the crime specially charged or 
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designated in the warrant has been committed, but the 
acts proven against the defendant constituted a different 
crime trom the one designated, the magistrate should hold 
the defendant to answer for the crime disclosed on the ex- 
amination. 


There is not the same reason for requiring the charge to 
be reduced to writing previous to such preliminary exami- 
nation, as for requiring it in cases where the hearing is to - 
be followed by final judgment, and I think our statute is 
in conformity with the general course of practice in the 
United States in. failing to require a written complaint 
before the nature of the transaction is ascertained from 
the examination. 


This being the rule prescribed by statute, it is not 
necessary to the jurisdiction of the committing magistrate ~ 
that there should be a written complaint charging the 
crime with that certainty that is required in an indictment,  - 
and this Court would not be justified in assuming that 
under proper allegations the plaintiff must fail for want of 
proof. The question is not before us, and this Court does 
not, at the present time, undertake to determine in what 
manner the jurisdiction of the committing magistrate may 
be proved on the trial, nor do I wish to be understood as 
expressing an opinion on the questions whether a written 
complaint or an order holding a defendant to answer, 
couched in the terms set forth in the complaint, ought to _- 
be received as proof on the trial. The demurrer must be `- 
sustained on the ground that the complaint fails to show 
that the prisoner, for whose release the undertaking was 
given, was charged with crime. 


For reasons above stated, the cause will be remanded, 
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that the respondent may have an opportunity to make 
such application to the Cireuit Court as he may deem 


proper. 


McArtuur, J. 


T am unable to concur with the views expressed and the 
conclusion reached by my brethren upon the second point 
discussed in the opinion just read by the Chief Justice. 
Assuredly the undertaking of bail was a contract, and one, 
too, which must be construed most strongly in favor of 
the State, and the parties signing eae same must strictly 
comply with its te1ms. 

Barney vs. Newcolm, 9 Cush., 56. 
Champlain vs. The People, 2 N. Y., 82. 

Iam of opinion that it is not necessary, in order to 
create a liability, that the crime for which a person is ad- 
mitted to bail be set forth or described in the undertaking 
of bail with the same exactness as is required in an indict- 
ment or a commitment, and that it is sufficient if the same 
is referred to in general terms. 

State vs. Marshall, 21 Iowa, 143. 

What is the object of an undertaking of bail? Certainly 
not to charge a person with a crime for the purpose of en- 
tering upon an examination therefor, but simply that the 
sureties will secure the attendance of the party in con- 
formity with the terms of their contract. 


~ 


It is said that “one branch of the facts necessary to con- 
stitute the cause of action is that the defendant, Wells, 
was before a magistrate charged with a crime, that an ex- 
amination was had, and that he was held to answer;’’ and 
it is obvious that the complaint is held insufficient upon 
the assumption that it does not show that Wells was 
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charged with the commission of acrime. The undertak- 
ing recites, and the complaint, following the written in- 
strument, alleges that Wells was held to answer “on a 
charge of shooting and killing James Dennis.” I am 
wholly satisfied that “shooting and killing °” and “ homi- 
cide ’’ are convertible terms. Of course I concede that an 
indictment charging Wells with simply “shooting and ° 
killing James Dennis,” without other allegations of intent, 
malice, etc., would be insufficient. But the case in hand 
is not that of an indictment. Wells was before the magis- 
trate for examination, and that officer having’ sufficient 
cause to believe that he had shot and killed James Dennis 
held him to answer and admitted him to bail. 


The rules governing common law recognizances are 
from analogy applicable to these statutory undertakings, 
and at common law it was only necessary to set out in the 
recognizance the kind or class, and not the particular 
degree of the crime for which the party was to answer. 


1 Stew. and Port., 465. 
Simpson vs. Commonwealth, 1 Dana, 528. 
Commonwealth vs. West, id., 165. 


I cannot appreciate the force of that reasoning which 
enables a surety to avoid his liability upon an undertaking, 
after default of the principal,-upon the ground that the 
crime is not set out technically, when our statute itself 
only requires a brief statement of the nature of the crime 
to be inserted in the undertaking. 


Criminal Code, 267, sub. 1. 
The contract was a voluntary contract. By it the 


sureties became the friendly jailors of the principal. It 
4l 
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stands on its own terms and is independent of any previous 
proceedings. . 
McCarty vs. the State, 1 Blackford, 339. 

I have already stated its object, and in construing it that 

object should certainly not be lost sight of. 
Blossom vs. Griffin, 13 N. Y., 569. 
Atwood vs. Cobb, 16 Pick., 229. 

It seems to me that the whole case turns upon the solu- 
tion of the question whether in using the words “ shooting 
and killing,” the draughtsman filled the measure of the 
statute which provides that in an undertaking of bail the 
crime may be briefly described or generally designated. 
If “shooting and killing ” is not a crime; if the words do 
not describe a crime generally, the allegation in the com- 
plaint predicated thereon is insufficient and the demurrer 
is well taken, otherwise not. ) 

I have said that “shooting and killing’ and “homicide’ 
are convertible terms. In 1 Hawkins, Pleas of the Crown, 
C. 8, sec. 2, homicide is described to be “the killing of a 
man by aman.”’ Wellsshot and killed Dennis; therefore, 
Wells committed homicide. Is homicide a crime? From 
the time of Sir Michael Foster, who first collected and 
systematized the principles of the modern law of homi- 
cide, down to the present day, the law has been,.and now 
is, that every killing of a human being is presumed to be’ 
unlawful. Hawkins (vol. 1, C. 31, sec. 82), Gilbert (Kv. 
234), Blackstone (4, Com. 201), Phillips (1 Ev. Ch. 10, 
sec. 2) and Greenleaf (1 Ev., sec. 84). Even Bishop (2 Cr. 
Law, sec 616 et seq.), admits this to be the undoubted law. 
Nor are we left to the text writers alone—the reports are 
full of cases directly and emphatically in point. In State 
vs. Anderson, 2 Tenn., 6, the broad doctrine is laid down 
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that homicide is presumed to be murder unless extenuating 
circumstances are shown. In the celebrated Selfridge 
case Ch. J. Parker told the jury that when a homicide is 
committed the law implies malice. In People vs. McLeod, 
1 Hill 377-436, it was held that “all homicide is presumed 
to be malicious and, therefore, murder, until the contrary. 
appears from evidence.” In Hill vs. Commonwealth, 2 
Gratt., 594, the law was laid down to be that every homi- 
cide was prima facie murder; so also in Choice vs. The 
State, 831 Geo., 424, 464, and Clarke vs. The State, 35 
Geo., 75. The same rule was held in a late capital case in 
England, Regina vs. Maloney, 9 Cox, Cr. Ca. 6. The pre- 
sumption that all homicide is unlawful prevails in Ohio, 
State vs. Turner, 1 Ohio st., 422, and State vs. Town, ib. 
75; in Mississippi, Hogue vs. The State, 34 Miss., 616; in 
Ilinois, Murphy vs. The People, 37 Ill, 447; in Minne- 
sota, The State vs. Shippey, 10 Minn., 223; in Kentucky, 


Smith vs. Commonwealth, 1 Duvall, 224; in Pennsyl- ` 
vania, Cathcart vs. Commonwealth, 87 Penn., 108, Com.. 


vs. Drum, 58 Penn., 9. It is useless to multiply citations; 
even a cursory examination will show that the whole cur- 
rent of authorities supports the proposition. 


I am aware that the force of some of the authorities 
cited: is broken by the provision of our Criminal Code 
(Sec. 515), which provides that “there shall be some other 
evidence of malice than the mere proof of killing to con- 
stitute murder in the first degree, unless the killing was 
effected in the commission or attempt to commit a felony.” 
In this State the mere fact of killing does not raise so 
strong a presumption of malice as to warrant a conviction 
of murder in the first degree, but it may warrant a con- 


ate 
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‘viction of murder in the second degree, or of man- 
slaughter. 

For the foregoing reasons I think the judgment of the 
Court below should- be affirmed. 


į 


-DAVID TAGGART, Respondent, \) 


vs. 


A 


ORVILLE RISLEY, Appellant. 


APPEAL FROM MULTNOMAH COUNTY. 


The facts are sufficiently stated in the opinion of the 
Court. 7 


HILL, THAYER & WILLIAMS, for Appellant. 
MITCHELL & DOLPH, for Respondent. 


MCARTHUR, J. 


This suit was instituted by Taggart against Risley and 
others, to quiet the title to lot 7, in block 212, in the city 
of Portland, and to compel the execution of conveyances 
thereof by the respondents. It appears, from the plead- 
ings that, on June 25, 1850, D. H. Lownsdale, being then 
in possession of the lot aforesaid, executed a deed con- 
veying all his interest in said lot to W. W. Chapman, 
wherein be covenanted to warrant and defend the same to 
said Chapman, his heirs and assigns, against all persons 
except the United States; and, also, that should he after- 
wards obt. i2 title to said lot, from the United States, he - 
would convey the same to said Chapman, his heirs and 
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assigns, by deed of general warranty. On November 8, 
1852, Chapman executed a conveyance of said lot to Risley, 
and he (R.}, on December 18, 1860, for a valuable consid- 
eration, sold the said lot to Charles Goodnough, and exe- 
cuted to him a-deed therefor. Risley’s wife joined in this . 
conveyance, which reads as follows: 


« This indenture, made the 18th day of December, 1860, 
between Orville Risley and Amelia, his wife, of the county 
of Multnomah and State of Oregon, of the first part, and 
Charles Gooanough, of the county of Multnomah and State 
aforesaid, of the--second part, witnesseth, that the said 
parties of the first part, for and in consideration of the 
sum of eight hundred dollars, lawful money of the United 
States to them in land paid by the said party of the second ` 
part, at or before the ensealing and delivery of these pres- 
ents, the receipt whereof is hereby acknowledged, have 
granted, bargained, sold, aliened, remised, released, and 
conveyed, and, by these presents, do grant, bargain, sell, 
alien, remise, release, and convey, unto the said party of 
the second part, and to his heirs and assigns, forever, the 
following described property, to wit: Lots No. T and 8, 
in block No. two hundred and twelve (212), in the City of 
Portland, in the county of Multnomah and State of Oregon, 
together with all and singular the hereditaments and — 
appurtenances thereunto belonging, or in anywise apper- 
taining, and also all the estate, right, title, interest, prop- 
erty, possession, claim, and demand, as well in law asin 
equity, of the said parties of the first part of, in and to the 
above described premises, and every part and parcel 
thereof, with the appurtenances, to have and to hold, all 
and singular, the above described premises, together with 
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the appurtenances, unto the said party of the second part, 
his heirs and assigns, forever. And the said parties of the 
first part, for themselves and their heirs, the said premises, 
in the quiet and peaceable possession of the said party of 
the second part, his heirs and assigns, against the said par- 
ties of the first part and their heirs, lawfully claiming, or 
to claim, the same, shall and will warrant, and, by these 
presents, forever defend. 
“(Signed ), © mmm 
«ORVILLE RISLEY, { SEAL. \ 


S 


[Amama 
“AMELIA RISLEY,” { eur. \ 


This deed was duly witnessed and acknowledged.’ The 
interest thus acquired by Goodnough in and to said lots - 
passed by a chain of regularly executed mesne convey- 
ances down to Taggart who purchased on November 8, 
1870. On May 30, 1861, Lownsdale having obtained 
title to the undivided one-fifth of said lot No. 7, from the 
United States, and of another undivided one-fifth from 
Isabella Gillihan, executed to Risley a deed of quit-claim 
to said lot. Under this deed Risley claims to be the 
owner of one undivided one-fifth of said lot—that of said 
Isabella Gillihan. 

Risley in his separate answer denies the deed from 
himself to Goodnough, as alleged, and pleads Lownsdale’s 
deed of June 25, 1850, and his own deed to Goodnough 
of December 18, 1860, attaching them as exhibits. He 
also avers that Lownsdale had no interest in, or right to, 
the lot in controversy when he executed the deed of June 


x 


` SEPTEMBER TERM, 1872. | 827- 


Taggart vs. Risley. 


25, 1850, except the mere nakéd possession, and did not 
pretend to have any greater interest. That he (L.) did 
not atterwards obtain title from the United States, except 
for the undivided one-fifth of said lot, and was not bound by 
his covenant, in the deed of 1850, to convey to Chapman, or ` 
his assigns, any more than said one-fifth and that he (Risley) 
had no interest beyond the said undivided one-fifth when 
he and his wife executed the deed to Goodnough. That 
afterwards, in 1861, by deed from Lownsdale, he (R. ). 
became the owner of the undivided one-fifth which L. 

had acquired from Isabella Gillihan and that his right 
thereto was unaffected by his deed to Goodnough. 


A demurrer was interposed to this answer which, after 
argument, was sustained and, from the order sustaining 
the demurrer, and the decree thereon rendered, the sas 
Risley appeals. 


The deed of June 25, 1850, is simply a deed of release 
and quit-claim with the addition of the covenants men- 
tioned above. = = 


The main question in this case is briefly this: Does the 
deed from Risley to Goodnough estop Risley to claim the 
after acquired one-fifth, which Lownsdale acquired from Gil- 
lihan and conveyed to Risley after the execution of the 
deed to Goodnough by Risley and wife? After much 
reflection a majority of the Court has reached the conclu- 
sion that, from the language employed in the deed of 
December 18, 1860, the parties were evidently dealing 
with the fee and that Risley did not intend merely to con- 
vey lots T and 8 in block 212 by way of release or quit- 
claim, but that he intended to. convey, and the grantee 
expected to become invested with, the very land itself, as 
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an entirety, with the absolute ownership thereof with the - 


fullest possible estate, the fee simple. It is important at 
this point to note again that there is in this deed the fol- 
lowing covenant: “And the said parties.of the first part, 
for themselves and their heirs, the said premises, in the 
quiet and peaceable possession of the said party of the 
second part, his heirs and assigns, against the said parties 
of the first part and their heirs, lawfully claiming or to 


claim the same, shall and will warrant and by these pres--- 


ents, forever defend.” 


It cannot but be considered that the claim which Risley 
now seeks to set up under the confirmatory deed from 
Lownsdale, of May 30, 1861, is entirely inconsistent with 
his own deed of December 18, 1860; and although there 
are no recitals or covenants of title in the deed of Decem- 
ber 18, 1860, yet under the authorities, Risley is estopped 
to assert that any outstanding title existed inconsistent 
with what he undertook to sell and convey to Taggart, 
more especially in view of the personal covenant not to 
disturb the grantee in his possassion. 


In Van Rensselaer vs. Kearney, 11 How., 325, the Court 
after reviewing a number of English and American cases 
says: “The principle deducible from these authorities 
seems to be that whatever may be the form or nature of 
the conveyance used to pass real property, if the grantor 
sets forth on the face of the instrument, by way of recital 
or averment, that he is seized or possessed of a particular 
estate in the premises, and which estate the deed purports 
to convey; or, what is the same thing, if the seisin or 
‘possession of a particular estate is affirmed in the deed, 
either in express terms or by necessary implication, the 
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grantor and all persons in privity with him shall be estopped 
from ever afterwards denying that he was so seised and 
possessed at the time he made the conveyance. The 
estoppel works upon the estate, and binds an after 
acquired title as between parties and privies. The reason 
is that the estate thus affirmed to be in the party at the 
time of the conveyance, must necessarily have influenced 
the grantee in making the purchase, and hence the grantor ` 
and those in privity with him, in good faith and fair 
dealing, should be forever thereafter precluded from gain- 
saying it. The doctrine is founded, when properly ap- 
plied, upon the highest principles of morality, and recom- 
mends itself to the common sense and justice of every one. 
And although it debars the truth in the particular case, 
and therefore is not unfrequently characterized as odious, - 
and not to be favored, still it should be remembered that 
it debars it only in the case where its utterance would 
convict the party of a previous falsehood; would be the 
denial of a previous affirmation upon the faith of which _ 
persons had dealt, and pledged their credit or expended 
their money. It is a doctrine, therefore, when properly 
understood and applied, that concludes the- truth in order 
to prevent fraud and falsehood, and imposes silence on a 
party only when in conscience and honesty he should not 
be allowed to speak.’’ 


Thus it will be seen that the ancient doctrine that 
estoppel grows out of warranty has been departed from by 
the Supreme Court of the United Statés, and it is now 
held that a deed without warranty may operate as an 


estoppel, in order to prevent a fuilure of the pur pose with 
which it was exécuted. 


42 
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Van Rensallaer vs. Kearney, supra. 
Fitz Hugh’s heirs vs. Tyler, 9 B. Mon., 559. 


The question is one of intention (3 Met., 121; 6 Cush., 
83), and the whole instrument must be taken together, 
and effect must be given to its meaning as derived from 
each and every part of it. Ifthe terms of a deed plainly 
show that it was meant to pass an absolute estate to the 
land itself, and not merely the estate which the grantee 
had at the time, it will bind and pass every estate or in- 
terest which may vest in him subsequently to its execu- 
` tion, though it contain no warranty. 


Fairbanks vs. Williamson, 7 Greenleaf, 96. 
White vs. Erskine, 1 Fairfield, 306. 
Kimball vs. Blaisdell, 5 N. H., 533. 

Trull vs. Eastman, 3 Met. (Man.), 121. 
Bean vs. Welsh, 17 Ala., 772. 


In Doe vs. Oliver, 2 Smith’s Ldg. Cases, 687, it is said 
that these decisions abandon the technical ground, taken 
in some of the earlier cases, that estoppel grows out of - 
warranty, and rest it upon the broader basis of giving 
effect to the intention of the parties as expressed in the 
deed. No reason exists, under this view of the law, for 
attributing a more conclusive effect to the covenants in a 
deed than to any other portion of its contents. 


Nor can Risley avoid the consequences of his covenant 
for quiet enjoyment. He and his heirs are certainly bound 
by that covenant, and as limited covenants of this charac- 
ter are good as against the persons named therein, he is 
estopped to set up the atter acquired title, for by being 
permitted to do so he would disturb the possession and 
enjoyment of his own grantee. Even in the case of a-quit-—— 
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claim deed the law is that where the grantor covenants to 
warrant the premises against all persons claiming by or 
under himself, and he subsequently acquires the legal title 
to the premises, that legal title will inure to the benefit of 
the grantee. 

Sweet vs. Green, 1 Paige, 47. 

Affirmed. P 


DISSENTING OPINION BY THAYER, J. 


It appears from the pleadings in this case that on the 
25th day of June, 1850; one David H. Lownsdale, being 
then in the possession of a certain tract of land embracing 
the lot in question, to wit: lot No. 7, in block No. 212, in 
the City of Portland, conveyed by deed in writing, under 
seal, to one W. W. Chapman, all his right, title and inter- 


est in said lot, and covenanted in and by said deed to war- -` 


rant and defend the same to said Chapman, his heirs and 
assigns, against all persons except the United States, and 
that should he afterwards obtain a title thereto from the 
United States he would convey the same to said Chapman, 
his heirs and assigns, by deed of general warranty; that 
on the 8th day of November, -1852, said Chapman con- 
veyed to Risley, the appellant herein, said lot; that on the. 
18th day of December, 1860, said Risley and his wife con- 
veyed said lot to one Goodnough by deed-of that date, the 
granting clause of which contains in substance the follow- 
ing language: “That the said parties of the first part, for 
and in consideration of the sum of eight hundred dollars, 
- &c., grant, bargain, sell, alien, remise, release and convey 
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unto the said party of the second part, and his heirs and 

-assigns-forever, lots 7 and 8, block 212, &e., together with 
all, and singular, the hereditaments aud appurtenances 
thereunto belonging, or in any way appertaining, and all 
the estate, right, title and interest, property, possession, 
élaim and demand, as well in law as in equity, of the par- 
ties of the first part, of, in and to the above described 
premises, and every part and parcel thereof, with appurte- 
nances;’’ and which said deed also contains the following 
covenant: 


“And the said parties of the first part (Risley and wife), 
for themselves and their heirs, the said premises, in the 
quiet and peaceable possession of the said party of the | 
second part, his heirs and assigus, against the said parties 
ot the first part and their heirs, lawfully claiming or to 
claim the same, shall and will warrant, and, by these pres- 
ents, forever defend.”’ 


That the interest, which Goodnongh acquired in said lot, 
passed by a chain of mesne conveyances, duly executed, 
to Taggart, the respondent herein, who purchased in 
November, 1870; that said Daniel H. Lownsdale had no 
interest in, or right to, said lot, when he made the deed of 
June, 1850, and only acquired from the United States one- 
fifth interest therein; that, in May, 1861, said Lownsdale 
having acquired from one Isabella Gillihan another one- 
fifth interest in said lot, executed to appellant a quit-claim 
deed of the same. l 


Tt is admitted that the deed from Risley and wife to 
Goodnough, executed December, 1860, operated to pass 
the fifth interest in said lot which Lownsdale acquired from 
the United States, and the respondent claims that appel- 
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Jant is estopped by said deed from claiming title to the 
fifth interest from Lownsdale, May, 1861. This presents | 
the only question in the case, and it resolves itself into 
this proposition: Does the deed from Risley and wife to 
Goodnough, of December, 1860, operate to estop Risley 
trom asserting the title which he acquired from Lownsdale 
in May, 1861. 

It is conceded, that when a deed of real property con- 
tains an averment or recital, that the grantor is the owner 
of a particular estate therein, or of any other fact that 
becomes material, said grautors will ever after be estopped 
from disputing said averinent; and it is also conceded, 
that when a deed to real property contains a general cove- 
nant of title, it will operate as an estoppel against an after 
acquired title included in the terms of the covenant. But 
it is denied that the appellant is estopped from claiming the 
after acquired fifth interest in said lot, obtained from 
Luwnsdale under the deed of May, 1861, in consequence 
of any terms, recital, averment, or covenant, contained in 
the deed of December, 1860. The language of the grant-. 
ing clause, in said Jast mentioned deed, is very strong. It 
contains more words than necessary to pass the actual 
interest Risley had; but doe: it, in legal effect, purport to 
couvey anything more than the interest Risley then had? 
The authorities seem to be somewhat conflicting upon the 
question, as to whether there is a difference between a 
deed granting the right, title and interest of the grantor, 
and one which grants the premises. The office of our 
modern conveyances is simply to convey the estate which 
the grantor has. At common law, such conveyance would 
only operate to raise a use; but, by form ot the statute of 
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uses, the use was transferred into-possession, and the inter- 
est of the cestui que use into a legal estate. 


There was also at common law, in certain deeds, an 
implied covenant of title. This, however, depended upon 
the phraseology of the granting clause. When the words 
“I have given” (dedi) was used certain covenants were im- 
plied, but not so when the word grant (concessio) was em- 
ployed, (Sec. 2, Caine’s R., 188,) but our statutes have 
abolished implied covenants in all cases (see statute, page 
647, Sec. 6) and have provided that a deed of quit-claim 
and release, of the form in common use, shall be sufficient 
to pass all the interest which the grantor could lawfully 
convey by a deed of bargain and sale. 


It seems to me from principle, as well as from express 
enactment of statute, that it is the policy of the law to 
bind a party to a deed only by express stipulation cove- 
nant. The office of a deed is ordinarily performed when 
it operates to transfer to the grantee the existing title of 
the grantor to the thing granted. 


Under this view of the case I cannot believe that the 
words in the granting clause of the deed of December, 
1860, show any intent to convey from Risley and wife to 
Goodnough any better or further title than the grantor 
then had. 


I cannot imagine how there could have been any other 
interest, unless it be claimed that the terms “grant, bargain 
and sold,” etc., used in said deed.in reference to the property 
in question, imply that the grantors were the absolute 
owners of said property and this I would regard as con- 
trary, at least, to the spirit of the provisions of our statute, 
and to the principles of law on that subject. 


SEPTEMBER TERM, 1872, 885 
Taggart vs: Risley. 


The next question I propose to consider is as to the 
effect of the covenant contained in the deed of December, 
1860. . 


This is a special covenant of quiet enjoyment, not as ~ 
against all the world, but against the grantors.and their 
heirs lawfully claiming or to claim the same. It was con- 
tended by the counsel for the respondent, and with much 
reason, that the appellant undertook, by the terms of the © 
covenant, to warrant and defend Goodnough, his heirs and 
assigns, against any claim the appellant, or his heirs, 
might attempt to assert. That it would be a violation of 
the undertaking in that behalf to buy an outstanding title- 
and attempt to claim under it. 


If it could be reasunably supposed that the covenant rè- 
ferred to was intended as an indemnity against personal 
acts of the covenanter, there would be more force in the 
position. But a covenant in a deed to real property must, 
it seems to me, be presumed to relate either to the condi- 
tion of the title or to a further assurance regarding it; at 
least I am ofthe opinion that the covenant in question re- 
lates in some form to title, and was not intended as a per- 
sonal engagement. The question then is, what is its legal 
effect? Ifit had been a general covenant to warrant and 
defend the grantee in the quiet and peaceable possession 
of the lot in question, it would undoubtedly operate as an 
estoppel against the appeilant and all persons claiming 
under him. But have we the right to give a covenant of 
the description of the one under consideration the same 
legal effect? I cannotso conclude. The covenant in question 
only is to defend the grantee, his heirs and assigns, in the 
quiet and peaceable possession of the property agaiust the 
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claims of the covenanter, or persons claiming from him, 
and must necessarily mean existing claims, not claims 
which the covenanter might thereafter acquire. That 
could not have been the intention, for it would certainly 
-be no more damaging for the covenanter to acquire 
an outstanding claim and assert it, than for the holder 
of such claim to assert it, and I think it not only a 
reasonable construction, but the obvious intention of the 
parties that appellant should only warrant and defend 
against claims he had created—in othe: words, against his 
own act done or suffered, whereby the title conveyed 
might be jeopardized. He had purchased from Chapman 
the lot in question, but acquired no title except actual 
possession, and the conditional covenant of Lownsdale 
before mentioned, and Lownsdale never acquired any title 
to said lot from the United States except one fifth interest. 
In this condition of affairs, the appellants made the 
deed of December, 1860, to Goodnongh, in which they 
bound themselves concerning the title. by the covenant 
contained therein. If it had been intended by the parties 
that appellant should be bound to defend Goodnough, his 
heirs and assigns generally, and against every one, why 
did they not have a general covenant to that effect inserted 
in said deed? It appears very plain to me that the parties 
to that deed only intended to pass to Goodnough, his heirs 
and assigns, the unincumbered title, interest or right which 
Risley had acquired from Chapman, and undoubtedly a 
party might be bound by personal obligation not to buy 
—-any outstanding claim against property. But I do not 
believe that is the effect of this covenant, or was so in- 
tended by the parties. If I am correct in this, then the 
appellant can assert the claim to the fifth interest in said 


} 
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lot which he purchased from Lownsdale without violating 
the terms of the covenant in question, and the deed to 
Goodnough cannot in any event operate as an estoppel. 
The general theory upon which the law of estoppel by 
deed is applied, is to prevent circuity of action, and I 
believe this to be the true doctrine. 

Senator Frary, in the case of Jackson vs. Waldron, t3 
Wen., 208, says “that the best, most rational, and only ~ 
general principle which can be extracted from the numerous 
and contradictory decisions upon the subject, is that in 
order for a matter to operate as an estoppel in a deed, it 
should be such matter and so alleged, that if untrue, the 
party alleging it would be liable in some form of action, 
either in law or equity, to respond in damages to the party 
injured for a covenant broken, or for a deceit and fraud. 

This view, to my mind, is a very satisfactory test. I 
am aware, however, that it has been attempted recently to 
to place the rule on different grounds—to place it upon 
the basis of giving effect to the intentions of the parties _ 
as expressed in the deed, and I would have no objection 
to its application in such cases, provided such intentions 
were clearly expressed; but to speculate as to what the 
parties to a deed intended to convey in the absence of 
averment, recital, or covenant, would be uncertain, indeed. 
In the case under consideration there would be a breach 
of the covenant in question, had Lownsdale made the 
claim to the fifth interest, Heat of transfering it to the 
appellant, “arid T cannot think if‘is diy’ such breath tor the 
appellant to acquire it and assert a claim thereto. This is 
so, at all events, if the construction I place upon the cov- 
enant is correct. The deed could not, therefore, operate 
as an SESDE upon the principle of avoiding circuity ^f 
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action, and if claimed upon the other ground it is neces- 
sary to establish that the parties to the deed intended to 
convey this after-acquired interest, and that such intention 
is expressed in the deed. Viewing the transaction by the 
lights of surrounding circumstances, as shown by the 
pleadings in the case, and considering the various parts of 
the deed when taken together, I do not think such inten- 
tion is shown. The question is by no means free from 
doubt, but I think the doubt arises more from the prac- 
tice and, I might say, awkward language, employed in the 
deed, than from any embarrassment in construing cove- 
nants of this character. A covenant against a grantor has _ 
had a long and well established signification, and I am not 
aware that the Courts have attempted to construe said 
covenant as meaning anything more than I have indi- 
cated; that is, that the grantor and his heirs will defend 
against his past acts. ‘The parties to this deed have ceho- 
sen that kind of covenant, and I do not think its effect 
should be extended unless the language is unmistakeable, 
and, as I have before remarked, it could not have been the 
intention of the parties that the grantor undertook merely 
to disqualify himself and his heirs from asserting an out- 
standing title, leaving all other persons free to do so. 
When the appellant procured title from Lownsdale of the 
fifth part of the lot in question he succeeded to all the 
rights of Lownsdale respecting it, and if Lownsdale or 
his grantor had the legal right to demand this interest, 
why should not the appellant be permitted to do so? 
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R. H. MOORE, Appellant, ] 
ye > 
S. F. FLOYD, et als., Respondents. J 


APPEAL FROM JACKSON COUNTY. 


A. party cannot claim the benefit of a judgment, and at 
the same time appeal from it. 


Motion to dismiss appeal. All the necessary facts are 
stated in the opinion of the Court. 


J. F. WATSON and THAYER & WILLIAMS for the motion. 
B. F. DOWELL and W. R. WILLIS, contra. 


McARTHUR, J 


At the November term, 1871, of the Circuit Court for 
Jackson county, in an action at law, Moore obtained a 
verdict and judgment against the respondents for $500 
and costs and disbursements duly taxed. Upon the trial 
certain exceptions were reserved, and the bill thereof was 
allowed and signed December 12, 1871. On January 2, 
1872, the judgment, costs and disbursements were paid, 
and full satisfaction thereof was entered on the margin of 
the journal by Kelly, one of Moore’s attorneys. On May 
17, 1872, Moore, by his attorney, B. F. Dowell, filed notice 
of appeal to this Court, which notice was duly served.. 


Upon this state of facts we are of opinion that Moore 
waived his right to appeal.. A party cannot claim the 
benefit of a judgment, and at the same time appeal from it. 

Kelly vs. Bloom, 17 Abb. Pr., 229. 


The right to procéed on the judgment and enjoy its 
fruits and the right of appeal are not concurrent, on the 
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contrary, they are totally inconsistent. An election to 
take one of these courses was, therefore, a renunciation of 
the other. 


Bennett vs. Van Syckel, 18 N. Y., 484. 


The election was made when the amount of the judg- 
ment, costs and disbursements was accepted and satisfac- 
tion thereof entered. In this case the judgment became a 
dead record long before the notice of appeal was filed, and 
was not nor could it be revivified by the filing thereof. 
The motion must be granted and tue appeal dismissed. 


Eee { 


‘STATE OF OREGON, Respondent, } 


vs. 


THOMAS SLY, Appellant. J 


APPEAL FROM JACKSON COUNTY. 


The Circuit Court has jurisdiction of the crime of 
assault and battery. - 


A conviction under a city ordinance for “disturbing the 
peace,”’ or for “fighting in the streets,” cannot be pleaded 
in bar to an indictment in the Circuit Conrt for the assault 
and battery committed at the same time. The two 
offenses are not identical. 

On December 20, 1870, Thomas Sly was-tried aiid con- 
victed before the Recorder of Jacksonville for the offense 
of disturbing the peace by fighting one John Pelling in 
the public street in violation of a certain duly adopted 
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ordinance-of said city. He was fined ten dollars, which 
fine, together with the costs, he paid. Afterwards, at the 
November term of the Circuit Court of the State of 
Oregon, for the county of Jackson, he was indicted for an 
assault and battery, the indictment charging that on 
December 20, 1870, he did assault and beat one John 
Pelling. Upon this indictment he .was convicted and 
fined in the sum of,ten dollars. From said judgment of 
conviction Sly appeals. . 

B. F. DOWELL and JOHN KELSAY, for Appellant, ; 

Claim that the Circuit Court has no jurisdiction in cases 
of assault and battery. ' 

That jurisdiction in such cases can be exercised only 
by the Justice’s Courts. 

That the Recorder, being ex oficio Justice of the Peace, 
had jurisdiction over the person and the offense and his 
judgment is conclusive. 

That the term “fighting,” used in the complaint made 
before the Recorder, is equivalent te the term “assault and 
battery,” hence the indictment is for the same offense for 
which the appellant had been previously punished; and 

That the Constitution prohibits Courts from punishing 
twice for the same offense. 

J. R. NIEL, District Attorney, and J. H. STINSON, for Respondent 

Claim that the Circuit Court has i of the 
crime of assault and battery, and; 

That the offenses are not identical. -. 


McARrTHUR, J. 


The question as to the jurisdiction of the Circuit Courts 
over the crime of assault and battery must, we think, be 
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answered in the affirmative. Section 533 of the Criminal 
Code which took effect from and afte: May 1, 1865, made 
the crime of assault and battery indictable in the Circuit 
Courts and punishable by imprisonment in the County 
Jail, not less than three months nor more than one year, 
or by fine not less than fifty nor more than five hundred 
dollars. By Section 2, Subdivision 2, of the Act regulat- 
ing the ‘civil and criminal procedure in Justices’ Courts, 
which Act went into operation on May 1, 1865, jurisdic- 
tion of the: crime of assault and battery, not charged to 
have been committed with intent to commit a felony, was 
also given to the Justices’ Courts. The jurisdiction 
was therefore concurrent in all cases of assault and 
battery not charged to have been committed with in- 
tent to commit a felony. The sixth subdivision of the 
‘section last referred to, as amended in 1865, provided that 
in case of assault, and assault and battery, over which a 
Justice’s Court had jurisdiction, the punishment should be 
by fine of not less than five nor more than ‘fifty dollars. 
This amendment does not deprive the Circuit Courts of 
jurisdiction in this class of cases. 


By virtue of the Act of the Legislature, incorporating 
Jacksonville, the Common Council was invested with the 
power to pass and enforce ordinances punishing any and 
all parties who might disturb the peace by fighting in the 
streets, and we are of opinion that the judgment of convic- 
tion of the offense of fighting in the streets, or disturbing the 
peace, pronounced by the Recorder under a city ordinance, 
cannot be pleaded in bar to an indictment in the Circuit 
Court, for the assault and battery committed at the same 
time; for thé reason, that before a defendant can avail 
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himself of the plea of autre fois convict, he must show the 
identity of the offense and of the person. ` 


1 Chitty’s Crim. Law, 462. i 
Wilson vs. The State, 24 Conn., 57. 
Duncan vs. Commonwealth, 6 Dana (Ky.), 295. . 
Commonwealth vs, Wade, 12 Pickering, 496. 

: 4 Black. Comm., 336. 


The crimes, to be identical, must be the same in law 
and in fact. : l 
Commonwealth vs. Roby, 12 Pickering, 502. 
Commonwealth vs. Bubser, 14 Gray, 84. 


The offenses above referred to are not identical. The 
one is a violation of a police regulation of the munici- 


pality, the other a violation of the criminal code of the — 


State. Though the Recorder.of Jacksonville is ex officio 
a Justice of the Peace, and might have proceeded under 
the State law to punish the appellant for the crime of 


assault and battery, yet it very plainly appears that he did > 


not. He saw fit only to exert his authority as Recorder, 
and to punish him solely for the infraction of the city ordi- 
nance. Conceding, however, that the offenses are iden- 
tical, that fact cannot in this case avail the appellant, for 
we deem the correct view of the subject to be that taken 
by the Court in Shafer vs. Mumma, 17 Md., 331, wherein 
it was held that the imposition of a fine, by the Mayor of 
a city in the exercise of his police power, will not reheve 
the offender from liability to the State._ And this is anal- 
ogous to the well settled doctrine which holds an offender 
liable to be doubly punished, by the United States, and by 
a single State, for an act violative of both a law of Con- 
gress and a State law. 


> 
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Fox vs. Ohio, 5 How. (U. S.), 410. - 
Moore vs. Illinois, 14 How. ( U. S.), 13. 
Levy vs. The State, 6 Ind., 281. 
Waldo vs. Wallace, 12 Tad: 569. 
Gardner vs. The People, 20 Tils., 480.. 
It follows that the judgment of the Court below must 
be affirmed. 


pis 


EMILY ©. PITTMAN, Appellant, 
VS. 
WM. M. PITTMAN, Respondent. 


APPEAL FROM LINN COUNTY. 


A divorced wife cannot maintain an action at law 
against her divorced husband upon an implied contract 
arising during coverture. 

This is an action at law to recover money. 

The complaint alleges that on or about December 3, 
1864, the defendant received from the plaintiff’s father the 
sum of one thousand dollars in gold coin to the use of the 
plaintiff. 

That demand for the payment thereof was made, but 
that the defendant has not paid any part thereof but is 
now justly indebted to- the plaintiff in the sum of one | 
thousand dollars. The answer denies specifically each 
affirmative allegation of the complaint, and alleges: On_ 
July 4, 1858, the plaintiff and defendant were lawfully 
married, and continued to be husband and wife until July 
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14, 1870, at which date they were divorced by decree of 
the Circuit Court for, Benton County. And further that 
the plaintiff, as heir at law of Hetty Allen, deceased; was 
entitled to a certain one-fifth of said decedent’s land claim. 
That the same was sold to one Chambers, the proceeds 
thereof being eight hundred dollars, and that Chambers, 
with the knowledge and assent of the plaintiff, paid the 
same to one Mulkey’s administrator in discharge of a de- 
mand of said administrator against the defendant, and that 
there never was any previous agreement or understanding 
that the money should be refunded to the plaintiff. The 
statute of limitations is also pleaded. The new matter in 
the answer is denied in the reply, and therein it is further 
alleged that there was an understanding that plaintiff was 
to have the; money to her own use; that she always. 
claimed it; that the money was the proceeds of her inter- 
est in her mother’s estate, and that at the time of institut- 
ing this action the plaintiff was a single woman. 


Defendant moved for judgment on the pleadings, and. 
from the order allowing said motion and dismissing the 
action the plaintiff appeals. 


Mc ARTHUR, J. 

A careful examination of the pleadings discloses that 
this is an action at law upon an implied contract for the 
payment of money, and that at the time of the transaction 
out of which the implication arises, the parties were 
husband and wife. At common law, husband and wife 
were incapable of making any contract, express or im- 
plied, which a court of law would countenance or uphold. 
Nor does the constitutional provision (Art. XV, Sec. 5) 
break the vit of this rule. That provision was adopted 
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for the protection of the wife’s property from the debts or 
contracts of the husband. It does not enlarge her strictly 
legal rights so far as to allow her to sever her unity from 
her husband, and enable her to enter into contracts with 
him as with a mere stranger. The appellant cannot 
recover upon the implied contract pleaded in a court of 
law. The only forum wherein the questions presented by 
this record can be properly examined into, and the 
adequate remedy afforded, is a court of equity. 


Courts of equity protect with great care -the separate 
property of the wife and the proceeds thereol, and enforce 
against all persons any reasonable agreement concerning it. 
The beneficient rules which they now apply in this class 
of cases have tempered the harshness of those relics of 
feudalism which still find sanction in courts of law.. 


In this case the amount sought to be recovered was the 
proceeds of the sale of a parcel of land inherited by the 
appellant during coverture. Under no circumstances could 
the land, or the proceeds thereof, have been reached by 
any process issued at the instance of the creditors of the 
respondent. Being a pecuniary right, occurring during 
coverture, the respondent could not equitably appropriate 
it to his own use, or to the discharge of his liabilities, 
without the knowledge and assent of the appellant. If 
appropriated for such purpose, by the husband without the 
wife’s knowledge and assent, every consideration of mor- 
ality and justice would lead a court of conscience to assert 
its jurisdiction, and order the husband to make restitution. 
If so applied with her knowledge and assent, we see noth- 
ing in the way of treating it as an equitable loan, unless 
the wife absolutely renounced all claim thereto. 


| 
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In Néw York, where the property rights of married 
women are not more fully protected by legislative enact- 
ment than they are in Oregon by constitutional provision, 
it is well settled that a wife can loan money to her husband, 
and, before repayment by him, she has a claim against 
him which she can enforce in equity, though not at law. 

Savage vs. O’ Neil, 44 N. Y., 302. 

Transactions of this character are not nudum pactum: 
Where the money arises from the wife’s separate property, 
over which she has complete control, when the husband 
borrows it, there is in equity a valid consideration to | 
repay it. 

Woodworth vs. Sweet, 51 N. Y., 10. 

Judgment affirmed. 


WILLAMETTE FREIGHTING COMPAN x, 
Respondent, 


vs . 
SAMUEL STANNUS, Appellant. | 
APPEAL FROM BENTON COUNTY. 


When a sufficient amount of the capital stock of a pri- 
vate corporation has been subscribed to authorize the 
stockholders to proceed to the election of Directors, after 
the election thereof assessments may be legally made 
upon the unpaid stock so subscribed,.and this though the 
corporation has increased its capital stock and the entire 
amount of the shares of the original stock and of the in- 
creased stock has not been subscribed. 
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It is otherwise, where subscription to the entire number 
of the shares of the original as well as any contemplated 
increase of stock has been made a condition precedent to 
the exercise of the power of levying assessments. 

Stannus subscribed for and took twenty shares of stock 
in a private’ corporation, and promised to pay the Com- 
pany therefor at the rate of fifty dollars per share in gold 
coin. The only conditions upon which the subscription was 
= made were those contained in the articles of incorpora- 
tion and the by-laws and inthe instrument signed by those 
subscribers to the stock, which “provided only that no 
assessment upon the shares subscribed should become due 
prior to the first of April, 1870,’’ all the assessments hav- 
ing been made subsequent to that time. _ 

Held, that his liability to pay for the shares so -sub- 
scribed was not upon condition that he should not become 
liable until the whole stock was subscribed. 


Held, also, that the doctrine “that a subscription for 
stock in a corporation whose capital stock is fixed ata 
certain amount, or is to be determined by the Directors, is 
conditioned that the subscribers shall not become liable 
until the whole stock is subscribed,” cannot apply in this 
case, for the proportion of stock necessary to be subscribed 
before the election of Directors, or rather before the or- 
ganization of the company, was duly subscribed and taken 
before the business of the Company was proceeded with. 

Subscription to the entire amount of stock of a corpora- 
tion is not a condition precedent to legal corporate exist- 
ence in this State. 

The doctrine that whenever a corporation is so organ- 
ized as to be capacitated to prosecute its business, it has, 
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through its Board of Directors, the power to levy assess- 
ments, is in harmony with the general incorporation laws 
of this State. ' 


Where assessments upon stock were levied: by the 
stockholders by virtue of a by-law framed and adopted by 
the stockholders, a stockholder who assisted in framing 
the by-law and gave his voice for its adoption, is estopped 
from questioning the legality of the assessments. . 


This action was instituted by the Willamette Freighting 
Company, a private corporation organized .under the gen- 
eral incorporation law of this State, to recover from Sam- 
uel Stannus the aggregate amount of five separate assess- 
ments upon twenty shares, valued at one thousand dollars, 
of the capital stock of the Company, which shares Stannus 
subscribed for and agreed to take. The complaint alleges 
that the respondent, who was plaintiff in the Court below, 
is a corporation, duly organized under the laws of this 
State on March 16, 1869. That the enterprise in which it 
ploposed to engage was the navigation of the Willamette 
River and its tributaries. That on March 31, 1869, the 
appellant, who was the defendant in the Court below, 
executed with certain other persons the following instru- 
ment in writing, viz : 


“We, the undersigned, and each of us, do hereby sub- 
scribe for and take the number-of shares set opposite our 
respective names, of the. capital stock of the Willamette 
Freighting Company of Benton -.county,,.Oregon,: and 
undertake and promise to pay, to said Company, therefor, 
in United States gold or silver coin, the sum of fifty 
dollars per share athe capital stock of said Company being 
represented by three hundred shares, and each share rep- 
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resenting the sum of fifty dollars—and we subscribe for 
and take said stock on the terms, conditions and limita- 
tions set forth in the articles of incorporation and by-laws 
of said Company; Provided only, That no assessment upon 
the shares subscribed shall become due prior to April 1, 
A. D. 1870. — . 


“ Subscribed — 


“Samuel Stannus twenty shares, $1,000;’’ and divers 
other persons. 


That the defendant became thereby a subscriber for 
twenty shares of said stock, and a stockholder in the cor- 
poration; that the only provision of the Company, in 
regard to the assessment of the stock, is article 10 of the 
by-laws, which provides as follows: 


. “Article 10. All assessments exceeding ten per cent. 
on the capital stock shall be made at a regular meeting of 
the stockholders, or a special meeting, and it shall require 
a majority of all the stock or shares to form a quorum to 
do any business required to be done by virtue of this or- 
ganization (votes by written proxy being allowed); Pro- 
vided, That the Directors are hereby authorized to make 
assessments, not exceeding ten per cent., on the capital 
stock of the company.” That in pursuance of the arti- 
cles of incorporation, the by-laws and the said agreement, 
the plaintiff, at regular meetings of the stockholders and 
Directors, at which the defendant was present and as- 
sented, duly levied assessments from time to time upon 
the capital stock of said company, and that the aggregate 
amount thereof upon the shares of the defendant was six - 
hundred dollars, which he became liable to pay, but of 
which sum he has paid only fifty dollars. The complaint 
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also sets out three assessments made by the Directors of 
the Company, aggregating twenty-five per cent. of the 
stock, and two made by the Sierra: aggregating 
thirty-five per cent. 


The answer denies every material allegation of .the 
complaint, except that the defendant signed his name to 
the agreement referred to and placed twenty shares 
opposite thereto. The answer then sets up, asa further 
defense, that on January 22, 1870, at a meeting of the 
stockholders of the Company, called and held at the town 
of Monroe, in Benton county, for that purpose, they (the 
stockholders) by a vote of a majority of the stock in- 
creased the capital stock to $50,000. That thereafter and 
ever since the capital stock of the Willamette Freighting 
Company has been and is $50,000, which amount has - 
never been subseribed for or taken. That not exceeding 
$19,000 ot the stock has been subscribed for or taken, and 
that during all the time the said pretended assessments 
were made, the capital stock ot the Company was.un-_ 
taken and unsubscribed for. That said pretended assess- 
ments were all attempted to be made for the general 
objects and purposes of the plaintiff, to wit: The con- 
struction of the necessary boats to navigate the Wil- 
lamette, Long Tom and other tributaries of the first 
named stream, from Portland to Eugene City. 


The reply admits that the capital stock of the Company 
was increased on January 22, 1870, at a stockholders’ 
meeting, to $50,000; and that, at the time the several 
assessments mentioned in the complaint were levied, the 
capital stock was $ ; and that not exceeding $19,000 
of the same had ever been subscribed for or taken; and 
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that the alleged assessments were made for the general 
objects of the Company. 

The trial in the Court below resulted in a verdict for the - 
plaintiff, upon which a judgment was rendered. The 
defendant appeals from said judgment, and assigns numer- _ 
ous errors. The important errors are sufficiently alluded 
to in the opiniou of the Court. 


R. S. STRAHAN and JOHN KELSAY, for the appellant, claim 


I. The stockholders had no power to make assessments 
upon the stock. 
Laws of Ogn., p. 659, sec. 5; p. 661, sec. 9. 
McCullough vs. Moss, 5 Denio, 567, 575, 584. 
19 N. Y., 216. 
Angel and Ames on Corporations, p. 266, sec. 279. __ 
Abbotts Dig., Laws of Corp., p. 25, sec. 7; *p. 568, 
sec. 1; 569, sec. 14. 
II. The powers of all corporations are to be strictly 
construed. What is not expressly granted is withheld. 
>- Sedgwick on Construction, &c., 338. 
11 Pet., 420. 
9 How (U. S.), 184; and 
2 Black., 723. 
IT. Capital stock must be subscribed before the cor- 
poration can go forward with its general business. 
Session Laws 1868, sec. 6, p. 179. 
9 Pick., 187. 
_ 6 Gray, 87. 
10 Pick., 142. 
10 Foster, 390; and 
32 N. H., 368. 
IV. The by-laws were made by the stockholders, and 
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being without power to make them and all ‘assessments 

being predicated thereon, the whole are without authority 

of law and are void. | s- 
See the authorities cited on the first point. 

V. The subscription must be construed as if all the 
provisions of the statute affecting the liability of the 
subscriber were incorporated 1 in his agreement. 

2 N. Y., 335. 

17 Barb., 581. 

1 Green’s R., 13. 

‘Ab. Dig. of Law of Corp., p. 169, sec. 205. 
15 How. Pr., 209, 210. 

VI. Where the number of shares of a corporation is 
fixed, either by its charter or its own vote, no stock is 
valid till the whole is subscribed for. 

5 Pick., 23. 

14 N. H., 543. i ; 

2 Gray, 277, 278. | 

6 Cush., 50. 

9 Cush., 428 et seq. 

Angell & Ames on Corp., sec. 543, 544. 

10 Mass., 884. . - 

6 Gray, 87, 88. 

8 Cush., 110 et seq. 

45 Maine, 524. l 

Abbott Dig. of Law of Corp., p. 26, sec. 22. 
9 Pick., 195, et seq. 
39 Maine, STi. 

VIL. That it was error to instruct the jury that the 

piff. was entitled to recover for all legal assessments. 
Session Laws, 1868, p 154, sec. 198. 
20 N. Y., 129, 130, 
45 
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VIII. That plf. should have ones demand before 
instituting the action. 


F. A. CHENOWETH, W. W. THAYER and JOHN BURNETT for 
Respondent, claim 
I. That a a A in this State- has a right to 
increase or diminish its capital stock or the amount ot the 
“shares thereof. 
Laws of 1866, p. 88. 
II. Whenever a corporation is capacitated to prosecute 
its business, it has the right to levy assessments. 
H. & D. P. R. Co., vs. Rice, 7 Barb., 157; 21 Barb, 


56. 
11 N. Y., 102; 16 N. Y., +67. 
18 Ind., 452. 


34 Maine, 360, et seg.; 40 id., 172; 41 id., 572. 

IV. That as appellant assisted in making the by-laws, 
and as he subscribed for stock upon the terms referred 
to therein he should not be heard to complain. 

V. That no demand was necessary before action 
brought. 

Abbott’s Dig. of Law of Corp., p. 881, secs. 258, 259. 

VI. A stockholder may waive a condition, upon the 
observance of which he might have insisted and thereby 
estop himself to question an irregularity. 

Abb. Dig., Law of Corp., p. 789, sees. 58, 59. 
31 Barb., 323. 
35 Mo., 26, 27. 


McArruur, J. 


When the Willamette Freighting Company was organ- 
ized, the capital stock was fixed at thirty thousand dollars. 
No question is made but that, of this amount, fifteen thou- 


am 


SEPTEMBER TERM, 1872. 855 


Willamette Freighting Co. vs. Stannus. 


sand dollars were subscribed and taken before. the Com- 
pany increased its capital stock to fifty thousand dollars. 
We are led therefore to conclude that such was the ‘fact, 
and it is alluded to at this time as it has an important 
bearing in considering the legality of the increase of the 
capital stock. By virtue of the proviso in Section 6 of the 
Act in relation to private corporations. (Laws 1866, p. 40), 
it is lawful for such corporations to proceed to elect direc- - 
tors after-one-half of the capital stock has been subscribed. 
After this important step is taken the organization of the 
corporation is so jar complete as to enable the Board of 
Directors to proceed with the transaction of any and all 
business, always of. course being controlled by the articles 
of incorporation, the by-laws and the character and neces- 
sities of the enterprise. The Board of Directors, when. 
once legally elected, may proceed to levy assessments, 
increase or diminish the capital stock, and do any other 
act: necessary to promote the object of the corporation. 
(Laws 1866, p. 38, sec. 19). In this case the proportion of 
the capital stock required by law had been duly subscribed, 
and the Board of Directors legally elected; they were 
therefore invested with full authority to increase the capi- 
tal stock, and the assessments which it levied were legal 
and binding upon the subscribers to the original stock. If 
an incorporation sees fit to increase its capital stock itis 
not necessary to wait until all the shares of the original 
stock, and of the increased stock also, are subscribed and 
taken, before assessments can be levied _upon the shares of 
the original stock which have been subscribed for. Of 
course the subscription to the entire number of shares of 
the original, as well as any contemplated increase of stock, 
can be made a condition precedent to the exercise of the 
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power of levying assessments. In this case there was no 
agreement or stipulation to that effect. The subscription 
of Stannus was absolute. He subscribed for and took 
twenty shares of stock, and promised to pay the Company 
therefor at the rate of fifty dollars per share, in gold coin. 
The only conditions upon which the subscription was made 
were those contained in the articles of incorporation and 
the by-laws, and in the instrument signed by those sub- 
scribing to the stock, which “ provided only that no assess- 
ment upon the shares subscribed shall [should] become 
due prior to the first of April, 1870.” All the assessments 
having been made subsequent to that time, there was of 
course no violation of this’ proviso. We are aware of the 
full import of the authorities cited from Massachusetts. It 
is held there that a subscription for stock ina corporation 
whose capital stock is fixed at a certain amount, or is to 
be determined by the Directors, is conditioned that the 
subscriber shall not become liable until the whole stock is 
subscribed. This rule places the Directors in such a posi- 
tion as to prevent them from transacting any business until 
all the stock is subseribed. This doctrine cannot apply in 
this case, for, under our statutes, the proportion of stock 
necessary to be subscribed before the election of the Direc- 
tors, or rather before the organization of the Company, 
was duly subscribed and taken before the business of the 
Company was proceeded with. The general principle, 
that a subscription of the whole amount of stock is not a 
condition precedent to legal corporate existence, except 
when made so by general statute or expressed in the char- 
ter (4 Eng. L. and Eq., 455), is recognized in Massachu- 
setts (6 Pick., 23; 9 id., 187; 10 id., 142); and this fact 
furtiishes incontestible proof that the Massachu-etts rules 
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invoked by appellant’s counsel grew out of legislative 
enactment. Its application is not universal, but is limited 
to those States whose. legislation is of like character. : The 
doctrine, that whenever a corporation is so organized as to 
be capacitated to prosecute its business, it has, through gts 
Board of Directors, the power to levy assessments (S: and 
S. P. R. Co. vs. Thatcher, 11 N. Y., 107), is in harmony . 
with the generalincorporation laws of this State. We are 
of opinion, therefore, that the assessments levied by the 
Board of Directors, upon the stock subscribed for by 
Stannus, were valid and lawful, and that the increase of- 
the capital stock of the Company in no way prejudicially 
affects the right of the Company to maintain this action. 
The right of action of the Company is based upon the 
original contract, which, as has been before stated, was 
absolute. 


H. D. P. R. Co. vs. Rice, T Barb., 164. 
S. and S. P. R. Co. vs. Thatcher, 11 N. Y., 107. 


It appears that two assessments, aggregrating thirty-five 
per cent. were levied by the stockholders by virtue of 
Article 10 of the by-laws. These by-laws were framed 
and adopted by the stockholders, and Stannus assisted in 
framing them and gave his voice for their adoption. It is 
urged that the law in relation to corporations must be 
strictly construed; that as these assessments were not 
made by the Board of Directors they were illegal, and 
’ that they derive no legality or validity from the by-law 
authorizing stockholders to levy certain assessments, for 
that by-law itself is violative of the statute which places 
the control of ‘the affairs of the Company in the hands of 
the Board. It will not be denied at this day that it is the 
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duty of Courts to strictly construe the law touching the 
rights, duties and obligations of corporations in all cases 
arising between corporations and third parties, and in very 
many cases arising between corporations and individual 
stockholders. But it is not always that such construction 
can be insisted upon by the stockholder in an action by or 
against a corporation. When a corporation is organized 
` the principles of the law of partnership may m very many 
respects be held to govern the stockholders in their con- 
duct in respect to each other and in respect to the corpor- 
ation. f 

81 Barb., 323. 

35 Mo., 26, 27. 

The bill of exceptions shows that Stannus was a stock- 
holder in the company, and that he was one of the princi- 
pals of the enterprise. He assisted in making the by-law 
by virtue of which these assessments were levied by the 
stockholders, and now seeks to avoid its effect, and insists 
upon his right to have the statute strictly construed. We 
are of opinion that he is not in a position to justly ask for 
that strict construction. We had a right to waive, 
and did waive the condition fixed by law that the Direc- 
tors must make all orders levying assessments, and by his 
acts he has estopped himself to question any irregularity 
in the levying of the assessments of which he complains. 

We do not think it necessary to pass upon the question 
of demand and notice as presented. 

Judgment affirmed. 
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ABRAM BLAKESLY and THERESA BLAKE- 
SLY, Appellants, 


~ 


VS. a 


FRANCIS CAYWOOD and J. C. CAYWOOD, | 


ons 


Respondents. 
APPEAL FROM MARION COUNTY. 


The language of the Donation Act of September 27th, 
1850, operated in favor of the actual settler who was under 
no disability, as a present grant, and vested in the donee a. 
legal title to the land before the issuing of the patent. 

‘By the operation of the Donation Act the donee ac- 
quires the land in fee subject to the conditions specified 
in the Act. They are conditions subsequent, and it is in 
the power of the donee to render the estate absolute by 
performance of the conditions. | 

The proviso in the 4th section of the Act that no alien 
shall be entitled to patent until he becomes naturalized 
does not render the grant void upon the death ot such 
alien without naturalization. 

The case is stated in the opinion of the Court. © 


Messrs. JNO. KELSAY, R. S. STRAHAN and BOISE & WIL- 
LIS, for the Appellants. 


The complaint ‘shows that ‘Charles P. Matt, prior to 
January 1st, 1850, was qualified to make a settlement upon 
the public lands in Oregon; that he had resided upon and 
cultivated the land in dispute more than four .years prior 
to that time, and after the passage of the Donation Law he 
filed the usual notification. 

Donation Law, sec. 4. 
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The Donation Law is in words of present grant. 
2 Oregon R., 266. 
12 How, 75. 

Charles P. Matt, up to the time of his death, had com- 
plied with all the terms and conditions of the Donation 
Law. The widow and heirs in such case take the share 
or interest of the deceased in equal proportions. 

Donation Law, sec. 4. 
The plaintiff, Theresa, was born in Oregon December 
26, 1849, and was and is a citizen of the United States. 
1 Sanf. Ch. 583, 639. 
Abbott’s Dig. p. 63, sec. 11. 
2 Kent’s Com., 16. 
e widow and heirs, being citizens, could demand the 
patent without proof of their citizenship; they take as 
purchasers of the United States. mn 
Fields vs. Squires, Deady, 883. 
2 Black., Com., 1. 

The Donation Law is to be construed liberally in favor 
of the grantees. 

Silver vs. Ladd, 7 Wallace, 224. 


MALLORY & SHAW, for Respondent. 


The latter clause of the first provision of the 4th Section 
of the Act of September 27, 1850, applies only to those 
aliens who made their declaration of intention after the 
passage of the Act. This proviso confers a special privi- 
lege upon the heirs whieh was not possessed by the 
ancestor; they could obtain patent without proof of nat- 
uralization. . 

Without a special provision the heir cannot take by 
‘ descent a greater estate than the ancestor held. The 
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ancestor, Matt, could take no title to the land until he 
produced record evidence of his naturalization. If that 
was necessary for him it is necessary for the heirs to make 
the same showing. 


The relation of the United States with Great Britain, 
growing out of the joint occupany of the Territory of 


Oregon, did not tend to promote friendly feelings between 


the citizens of the two countries. 

British subjects in Oregon had no sympathy with the 
United States Government; therefore it was not the policy 
of the United States to give them land. If the United. 
States had bounties to bestow they proposed to make ‘citi- 
zens and not aliens the recipients of them. Aliens then 
in the country would accept the grant and insist upon 
their loyalty to a foreign power. It was to deprive 
them of that right that this proviso was inserted into the 
4th Section. The debates in Congress at the time the 


law was before it for its consideration show what was in- ` 


tended by the language of the proviso., 

At the first session of the Thirty-First Congress, on May 
28, 1850, the bill was being considered by the House of 
Representatives, then in Committee ot the Whole on the 
-state of the Union, the matter was discussed by the fol- 
lowing gentlemen: Humphrey Marshall, Samuel R. 
Thurston, James B. Bowlin, Willard P. Hall (See Cong. 
Globe, part 2, first session, 31st Cong., p. 1,078-80); also 
by Cyrus L. Dunham, p. 1, 094, and ‘by Marshall, p. 1,096, 
(see also pages 1845-6). 


Upton, O. J. 


This is a suit to compel the defendants to convey to the 
plaintiffs a rt of land claimed under the Donation Act 
4 


e 
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of September 27, 1850. The defendañts demurred to the 
complaint, stating as ground of demurrer that it does not 
state facts sufficient to constitute a cause of suit, and the 
Circuit Court-having sustained the demurrer, the plaintiffs 
appeal to this Court. 


The plaintiffs claim through Carles P. Matt, the father 
of the plaintiff, Theresa Blakesly, who settled upon the 
land in controversy in 1844, and continued to reside upon 
it with his wife until 1851, at which time he died intestate, 
leaving a widow and-an only child—the plaintiff, Theresa, 
Tne defendant claims under one G. W. Taylor, who 
entered upon the land after the death of Charles P. Matt, 
and has since obtained a patent for the land from the 
United States. 


The complaint sets out fully the proceedings taken by 
Matt and by Taylor in their efforts respectively to obtain 
title from the Government, and the sufficiency of the 
pleading depends upon an alleged disability on the part of 
Charles P. Matt, and those claiming under him, to take 
and hold the lands asa donation. Charles P. Matt was 
not a native of the United States and never became natur- 
alized, but in the year 1849 he declared his intention ‘to 
become a citizen, and his daughter, the plaintiff, is a 
citizen of the United States. The question of disability— 
the only controverted question in the case—rests upon the 
construction to be given to the several provisions of the 
Donation Act bearing upon the rights of aliens and those 
claiming under them. Section 4 of the Act specifies the 
qualifications of the donee in this respect in the following 
language: “Being a citizen of the United States, or - 
having made a declaration, according to law, of his inten- 
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tion to become a citizen, or who shall make such declara- 
tion on or before the first day of December, 1851.” 


The same Section contains the following: 


« Provided, That no alien shall be entitled to a patent 
-for lands fgranted by this Act, until he shall produce to 
the Surveyor General of Oregon record evidence that his 
naturalization as a citizen of the United States has been. 
completed. But if any alien having made his declaration 
of an intention to become a citizen of the United States 
after the passage of this Act, shall die before his naturali- 
zation shall be completed, the possessory right acquired by 
him under the provisions of this Act, shall descend to his 
heirs-at-law, or pass to his devisees, to whom, as the case 
may be, the patent shall issue.” ` 


t 


One of the principal inquiries involved in this case is 
whether this explicit declaration that no alien shall be 
entitled to a patent until he shall produce evidence of his 
naturalization, is to be regarded as annexing a condition 
to the estate granted, the breach of which will amount to 
a forfeiture and annul the grant. If by the terms of the 
Act nothing passed to the donee until the issuing ot the 
patent, the subject would be easily disposed of, for in that 
case denying a patent would be denying all right and 
interest in the land. If becoming a citizen was thus made 
a condition precedent, the proposed grant would become a 
nullity upon the death of the party without naturalization. 
But in this case Charles P. Matt, being qualified as a 
donee within the te.ms of the Act, and being settled on 
the premises at the time, a present interest in the land 
passed directly to him by the terms, “There shall be and 
hereby is granted to every white settler or occupant of 
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the public lands * * * having made a declaration 
according to law of his intention to become a citizen of — 
the United States * * * now residing in said Ter- 
ritory and who shall have resided upon and cultivated the 
same for four consecutive years, and shall otherwise 
conform to the provisions of this Act, the quantity of one- 
half section, or 320 acres of fand.’ It is, I think, too 
well settled to be open to argument, that in favor of the 
actual settler, who was under no disability, this language 
operated asa present grant, and vested in the donee a 
legal title to the land before the issuing of the patent. 
The title thus conferred on the donee was encumbered 
with conditions and liable to be defeated by the failure of 
the donee to perform; but it was nevertheless a present 
grant vesting the title, notwithstanding the estate was 
upon conditions subsequent and might be defeated by 
non-pertormance, and we are to consider whether, by the 
terms ofthe grant, failure to become naturalized was such 
breach of a condition subsequent as to defeat the grant. 
Up to the last moment of the life of the donee the delay 
was no breach of condition, there being nothing in the 
Act requiring the donee to be naturalized within a speci- 
fied time. On the contrary, the effect of naturalization 
would have been the same had it been accomplished on 
the last day of his life as if done at a former period, and. 
had he complied with all other requirements of the Act 
and lived until the present time without becoming natur- 
alized, all the right and interest in the land that were his 
immediately after the Act took effect would still be his. 
Should an alien so circumstanced become naturalized 
hereafter, the disability in regard to receiving a patent 
would thereupon disappear, and he would then stand in 
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respect to the title and in respect to receiving a patent in 
the same position as a native citizen. It is clear, there- 
fore, that during the lifetime of Charles P. Matt his 
rights were not divested because of his failure to become 
naturalized, and if the land has reverted to the Goyern- 
ment, because of his failure, it reverted at his death. 
The donée in this ease, although an alien, was within one 
of the classes of persons entitled, under the specifications” 
of the Act, to take as a donee, and he was within the 
description of, persons of whom it is enacted that if 
“either shall have died before patent issues the survivor 
and children, or heirs, shall be entitled to the share or 
interest of the deceased.” The land donated must be 
within that general provision, unless there is some special 
provision making the donee, who had before the passage. 
ot the Donation Act declared his intention to become a 
citizen, an exception to the general rule relating to the 
disposition of the property on the death of the donee. 
There is, in the language first above quoted, a special 
provision in regard to aliens who made the declaration of 
intention after the passage of the Act, and it is a peculiar 
and noticeable feature of the provision ‘that it -omits to 
mention the survivor, and enacts that if one of that class 
“shall die before his naturalization shall be completed, 
the possessory rights acquired by him under the provis- 
isons of this Act shall descend to his heirs at law.” No 
such special reference is made to the disposition of the 
property of those who had previously declared the inten- 
tion. On the hearing, it was argued that an inference 
arises from omitting to make special provision touching 
the latter class, that the share or interest granted them 
would not descend, but would terminate with the life of 
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the donee. - Such an inference mightarise if no general 
rule had been made broad enough to include the latter - 
class, but inasmuch as the scope of the general provision 
for disposing of property on the death of the donee does’ 
include the class of aliens not mentioned in this exception 
or specia] provision, the only presumption thus raised is 
that no special provision is intended in regard to that 
class, and the only logical deduction is that on the death 
of an alien of that class the disposition of the property is 
within the general rule. The circumstance that the land 
of the other class is made to descend in an exceptional 
manner leads to the same conclusion. 


On the argument, reference was made to the circum- 
stance, that at the time of the passage of the Act there 
was a class of settlers who were not in sympathy with our 
Government, and it was claimed that the proviso first 
above quoted was inserted inthe Act for the purpose of 
discriminating against that class of settlers, and that the 
Act should be so construed as to give it that effect. It is 
difficult to perceive that the construction contended for 
would tend to favor such discrimination. 


If one of the objects sought to be accomplished by the 
Act was to discriminate against such British subjects as 
were unfriendly to our Government, that object would not 
be advanced by favoring the heirs of those who should there- 
after declare the intention to become citizens, and entirely 
cutting off the heirs of those who had previously done so, 
especially as itis not to be supposed that many of those 
not in sympathy with our Government had made such decla- 
ration of intention previous to the passage of the Act. The 
object would have been better effected by dealing liberally 
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with those who had already taken the incipient step, and 
by denying a donation to those who had not done sO, Or 
placing the grant to them under severe restrictions. «+ 

Want of sympathy with the Government on the part of 
a portion of the alien settlers does not afford a reason in 
favor of the construction that would cut off the children or 
_ heirs of those who had declared their intentions before the 
passage of the Act. — 

The only provision of the Donation Act that indicates 
an intention to discriminate against aliens of any class, is 
that part of the proviso above quoted which declares that 
an alien shall not be entitled to a patent until he produces 
proof of his naturalization, and the right of the plaintiff to 
the relief prayed in this case depends upon the question 
whether the death of Charles P. Matt, while he labored | 
under the disability as to ECSR a patent, forfeited the 
right to the land. : 

There are several provisions in the Act itself that show 
that its framers did not conceive that issuing a patent to the 
donee was indispensable to the operation of the grant; as | 
for instance, the provision of the fourth Section, by which. 
the rights of one class of aliens descend to the heirs-at-law ; 
that of the same Section by which the share or interest - 
descends to the survivor and children or heirs, in case the 
settler has “complied with the provisions of the Act so as 
to be entitled to a grant,’ and dies before patent issues; 
that of the eighth Section, by which on the death of a 
settler before the expiration of the four_years’ continued 
possession, “all the rights of the deceased under-this Act 
shall descend to the heirs-at-law of such settler, including 
the widow, where one is left,” and the similar provisions 
found in Section 1 of the amendment of 1853. In case of 
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aliens who declared their intentions after the passage of 
the Act, the property descends to the heirs-at-law, 
although the heirs may be aliens, and possibly may not 
even declare their intention to become citizens, The lan- 
guage of the fourth Section assumes that settlers who die 
before patent issues, may and do become entitled to the 
grant, and it would seem obvious from the tenor of the 
Act, if it were not already judicially determined, that the 
donee takes an estate in the land before the patent issues. 
The interest thus acquired is something more than a bare 
possession, the donee has a right which even the Govern- 
ment cannot annul or disregard—it is a property in the 
land held by him in his own right, and it is not a mere 
life estate; the Act contemplates that he may devise it. 
It is true his interest at its incipiency is an estate encum- 
bered with condition, but they are conditions subsequent, 
and it is in his power to rander the estate absolute. If he 
complies on his part it is not in the power of the Govern- 
ment to divest it; he must, therefore, be deemed the 
holder of the legal title, as well before as after the patent 
issues. In the lifetime of Charles P. Matt, and while his 
naturalization was delayed, his estate did not remain in 
- abeyance for the lack of a patent, and the Act by its terms 
directed to whom the land should go in case of his death. 
Withholding the patent from the heir does not necessarily 
divest the rights of the heir nor the title which the law 
has cast on the heir. There is nothing in the Act to pre- 
vent the patent issuing to the heir if the heir is or be- 
comes a citizen; nor is it indicated in the Act that the 
grant shall become inoperative the moment of the death 
of the donee, in case a patent has not issued prior to that 
time; the grant not being limited to an estate for the life 
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of the donee, the grant remained in operation in thé ab- 
sence of a patent, as well at the moment of the death of 
the donee as during any other part of the time in which 
the patent was delayed or retained because the ae 
was not entitled to receive it. l 

We find in Sections 4 and 8 of the original Act, Sections 
1 and 8 of the second Act, and Section 5 of the third Act, 
such manifest intention to deal liberally with the heirs 
and widows of those who are prevented by death. from 
complying with the conditions which Congress deemed 
it necessary to impose, that nothing short of a clear mani- 
festation of such intention can reasonably be construed to 
place a particular class of persons in an attitude so opposite 
to that in which the framers of the law have evidently 
sought to place those deemed worthy to receive a dona- ` 
tion. . i 
The case betore us presents this state of facts: A 
British subject settled upon the land in controversy in 
1844, and, with his family, continued to reside upon it 
until his death, in 1851, prior to which time he made the 
usual application at the Land Department, he having in 
1849 made declaration of his intention to become a citizen. 
At his death the plaintiff, Theresa Blakesly, who was his 
only daughter, still claimed the land in right of her 
: father, and it was entered upon by the said Taylor, a 
stranger to the title, under claim that by the terms of the 
Donation Law the land which had been thus held. by the 
plaintiff's father for seven years had- reverted to the 
Government. 

By the operation of the Donation Act, the plaintiff's : 
father acquired the land in fee, subject to the conditions 
specified in the Act. 

AT 
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_ Summers vs. Dickinson, 9 Cal., 554. , 


Kernan vs. Griffith, 27 Cal., 87. 


The only restriction contained in the Act bearing any 
relation to the facts before us, is that expressed in the 
words, “Provided that no alien shall be entitled to a 
patent to the land granted by this Act until he shall pro- 
duce’’ evidence of his naturalization. -It has been uni- 
versally held that a statute which grants land by words 
of present grant passes the legal title to the grantee by 
the Act itself. 

Lee vs. Summers, 2 Ogn. 
Strother vs. Lucas, 12 Pet., 454. 
Fletcher vs. Peck, 6 Cranch, 87. 


This land having been donated to Matt, and the title, on 
his death, having vested in the plaintiff, Theresa Biakesly, 
and her mother, whose interest she now has, the United 
States having no title could not lawfully grant it to 
another. — 

Polk’s Lessee vs. Wendal, 9 Cranch, 87. 
Patterson vs. Winn, 11 Wheat., 380. 


There are sufficient facts alleged in the complaint to 
show that the plaintiff is entitled to relief. The title 
having vested in the plaintiff's father at the time of the 
passage of the Donation Act, was not divested by failure 
to issue a patent to him, nor by his death while he Jabored 
under the disability affecting only his power to receive a 
patent and not his power to take the land, and on his 
death the land did not reverttothe Government. It being 
private property, the Government could not grant it, and 


the defendants, as grantees of Taylor, must be deemed to 
hold the patent in trust for the plaintiff. A decree should 
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be entered in the Circuit Court in accordance with this 
opinion. i E 
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PATRICK FARLEY et al., Plaintiffs and Res- 
pondents, 
| vs. 
P. C. PARKER and J. F. SOTHERLAND, De- 
idani and Appellants. | 


-APPEAL FROM DOUGLAS COUNTY. 


In an action to recover real estate, where plaintiffs allege 
title in themselves, and this allegation is denied in the 
answer of the defendant, the onus probandi is upon the 
plaintiffs to show title in themselves. i 

W. W. THAYER, for Respondents. 

WILLIS and GIBBS, for Appellants. 

Prim, J.’ 

This was an action at law in the Circuit Court of Doug- 
las county to recover the possession of a certain piece of 
real estate. ; 

The plaintiffs alleged in their complaint that they were 
the heirs of Michael Farley, deceased, and as sucb were 
the owners in fee of the one undivided sixth of the prem- 
ises described in their complaint, and that the defendants 
wrongfully detained the same from their possession. 

One of the defendants (C. P. Parker) filed a separate 


- 
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answer, in which he denied that the plaintiffs were the 
owners in fee of the premises described, or that they were 
entitled to the possession thereof. Defendant, for further 
answer, alleged the title and the right of possession to the 
premises in dispute to be in himself, which was put in 
issue by the replication of the plaintiffs. i 

The other defendant filed a disclaimer, and the action 
was dismissed as to him. 

At the trial the plaintiffs offered in evidence a patent 
certificate to the premises in dispute, issued to Michael 
Farley by the Register and Receiver at Roseburg, Oregon. 

One of the plaintiffs (Thomas Farley) was sworn as a 
witness on behalf of the plaintiffs, who testified that the 
plaintiffs were the brothers and sisters of Michael Farley, 
who died without leaving either wife, children or father. 

Plaintiffs having rested, the defendant produced in evi- 
dence'a deed from Michael Farley to E. Colvin, also one 
from E. Colvin to Thomas 8. Colvin, both of which were 
duly executed and recorded. Other deeds were then 
offered by defendant to complete his chain of title, but 
two of them were defective—one of them failing to include 
the land in dispute, and the other having but one witness. 

The defendant having rested, plaintiffs offered some 
evidence in rebuttal, tending to show the insanity of 
Michael Farley at the time of executing the deed to E. 
Coivin. S l 

The Court instructed the jury that, “under the plead- 
ings, the defendant must show title in himself, and, having 
failed to do so, they must find a verdict for plaintiffs.” 


This instruction we think was erroneous, and calculated 
to mislead the jury. 


1 
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The plaintiffs, having alleged title in themselves, and 
this allegation having been denied in the answer of 
defendant, the onus probandi rested on the plaintiffs 
instead of the defendant; therefore, under the pleadings, 
it was incumbent upon the plaintiffs to prove title in them- 
selves before they could recover in the action. It further 
appears, from the bill of exceptions, that -the Court pre- 
pared the verdict for the jury, and then called upon one. 
of them to sign it as foreman, who did so. The Court 
then said to them, “ Gentlemen of the jury, I instruct you 
that this is your verdict.” 

Tt was undoubtedly proper that the Court should instruct 
the jury that, it they found for the plaintiffs, what should 
be the form and substance of the verdict; but, we think, 
the instruction given was entirely too strong. 

We deem it unnecessary to look into the other jaestas 
raised in the record, upon the admission of certain evidence 
tending to show the insanity of Michael Farley, as we 
think the case should be reversed and a new trial granted 
on account of the instructions already alluded to. j 

It is, therefore, ordered that this cause be reversed, and 
remitted to the Court below for a new trial. 


A. M. WITHAM, Respondent, 
vs. ` 
JOHN M. OSBURN, Appellant. 
APPEAL FROM BENTON COUNTY. 
Sections 15, 16, and 17, of Chapter XLVII, of the Gen- 
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eral Laws of Oregon authorizing the establishment of 
private roads over the land of an individual without his 
consent, for the private use of another, are unconstitutional 
and void. 


The Constitution of the State provides that “private 
property shall not be taken for public use without just 
compensation,” which implies that it cannot be taken for 
private use, whether compensation be made or not. 


If a different class of public roads than is now provided 
for by statute is needed for the convenience of persons 
who are so situated as to have no connection with any pub- 
lic highway, the Legislature may provide for their estab- 
lishment by providing that they shall be public instead of 
private roads, and that they may be used by the public. 

This was a suit to enjoin appellant from opening a pri- 
vate road across the land of respondent. 


The complaint alleges that on February 5, 1872, appel- 
lant filed an application in the County Court of Benton 
county to have a private road located from a certain point 
on his land across the land of respondent, connecting with- 
a certain highway. Viewers were appointed in accord- 
ance with said application,-who proceeded to view the 
route and locate the road-as asked in the petition. They 
also assessed the damages which would be sustained by 
respondent in consequence of such location, which. were 
estimated at four hundred and forty-five dollars. On 
this report of the viewers being filed, appellant claimed 
the right to dismiss the proceeding. 

On March.5, 1872, appellant filed another application to 
have a private road located substantially, as it is claimed, 
upon the same route. Another set of viewers were ap- 
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pointed, who proceeded to view-out the route and assess 
the damages, which were estimated and reported at sixty 
dollars. This report was accepted and confirmed by the 
County Court ana the route selected declared to be a při- 
vate road. 

These proceedings are alleged to be void, upon the 
ground that the statute, which authorizes private roads 
over the lands of a person without his consent,-for the pri- 
vate use and benefit of another, is unconstitutional. . l 


Tt is farther alleged that-appellant threatens to proceed 
with the opening of said private road over the land of res- 
pondent, notwithstanding he has appealed from the order 
made by the County Court to the Circuit Court, ànd has 
given such an undertakıng as is required by law to stay 
the proceedings until the appeal çan be heard. 

These proceedings were enjoined by the Circuit, Court 
and appellant has taken an appeal to this Court. 


PRIM, d. 

It is provided by our statute that when any person-s 
land shall be so situated that it has no connection with 
any public road, he may make application to the County 
Court for the location of a private road leading from his 
premises to some convenient public road. When such 
application is made, the Court shall appoint three disin- - 
terested householders to view out and locate such road 
according to the application; and also to assess and report 
the damages which may be stistained by the persons over 
whose lands such road may be located> After three days’ 
notice given to all persons through whose lands such 
private road is to be located, they shall proceed to locate 
and mark out a private road thirty feet in width from 


i 
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some point on the premises of the applicant to some point 
on the public road; such viewers shall also have the 
power to determine whether or not gates shall be placed 
at proper points on said road, and assess the damages in 
accordance with such determination. They shall also 
make a report to the County Court of the private road so 
located by them, and also the amount of damages, if any 
assessed, and the persons entitled thereto; and if: the 
County Court shall be satisfied that such report is just, and 
after payment of all cost of locating such road and the 
damages assessed by such viewers, the County Court shall 
order such report to be confirmed, and declare such road 
to be a private road, and the same shall be recorded as such. 
This is the substance of Sections 15, 16 and 17 of Chapter 
XLVII of the General Laws, and those three Sections ` 
contain all the provisions of the statute upon the subject of 
locating and opening private roads in this State. 


The private road in question was located over the lands 
of respondent by the County Court, under the provisions 
of these Sections of the statute. It is claimed by res- 
pondent that the proceedings of the Court in relation to 
` the location of the road.in question are not only irregular 
and defective in not complying with the provisions of the 
statute in such cases made and provided, but that they are 
absolutely void upon the ground that those Sections of the 
statute authorizing such proceedings are unconstitutional 
and therefore void. 


Section 18, of Article I, of the Constitution, provides 
that “private property shall not be taken for public use 
* > = without just compensation.” 


The Constitution of nearly every State in the Union 
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contains a provision in substance like this, which has been 
generaly construed by the Courts to imply that private 
property may be taken for public use by making just com- 
pensation to the owner thereof, but that privaie property 
cannot be taken for private use whether full compensation 
shall be made or not. > 

«All separate interests of individuals in property are 
held by the Government under the tacit agreement, or 
implied reservation, that the property may be taken for 
public use upon paying a fair compensation therefor, 
whenever the public interest or necessities require that it 
should be so taken.”” “The right of eminent domain does 
not, however, imply a right in the savereign power to 
take the property of one citizen and transfer it to another, 
even for full compensation, when the public interest will in 
no way be promoted by such transfer.’’ : 

Beekman vs. Saratoga and Schenectady R. R. Co., 8 
Paige, 73. 
Varic vs. Smith, 5 Paige, 159. 

In Taylor vs. Porter (4 Hill, 140) it was held that the 
New York statute authorizing a private road to be laid out 
over the lands of a person, without his consent, was un- 
constitutional and void, upon the ground that the Legisla- 
ture had no authority “to authorize the transfer of one 
man’s property to another Fithont the consent of the 
owner.’ 

Mr. Justice Bronson says, “the right to take private 
property, for public purposes, is one of the inherent attri- 
butes of sovereignty and exists in every independent 
government. But even this right of eminent domain 
cannot be-exercised without making just compensation to 
the owner of thig property. * * * .¥* œ 


a ra 
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But there is no provision in the Constitution that just 
compensation shall be made to the owner when his prop- 
erty is taken for private purposes,” or if it can be taken 
at all for private purposes, it can be taken without regard 
to compensation. 


- In Wilkinson vs. Leland (2 Peters, 657) Mr. Justice 
Story says: . 

“The tundamental maxims of a free government seem to 
require that the rights of, personal liberty and private 
property should be held sacred. x * ü 
We know of no case in which a legislative Act to transfer 
the property of A to B, without his consent, has ever 
been held a Constitutional exercise of legislative power 
in any State in the Union. On the contrary, it has been 
constantly resisted as inconsistent with just principles by 
every judicial tribunal in which it has been attempted to 
be enforced.”’ 


In the matter of Albany Street (11 Wend., 149), Chief 
Justice. Savage said: 

“The Constitution by authorizing the appropriation of 
private property to public use impliedly declares that for 
any other use private property shall not be taken from 
one and applied to the private use of another.” 


But, by looking into the cases in which statutes like 
ours have been upheld, it will be seen that it is admitted 
that private property cannot be taken for strictly private 
purposes, without the consent of the owner; but it- is 
denied that such statutes, in authorizing the location of 
private roads, conflict with this general rule. It is insisted 
that they are not private but public roads, and, when estab- 
lished, may be used by so many of the public as may 
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have occasion touse them. This wasthe position assumed 
by the Supreme Court of California, in Sherman vs. 
Bruck, 82 Cal., 253. 


4 


The provisions of the California statute, in relation to 
the location of private roads, are very similar to ours. In 
delivering the opinion of the Court Mr. Justice Sanderson 
said: “ The Legislature has no power ta lay out and estab- 
lish private roads, in the sense that they are to be the pri- ` 
vate property of particular individuals.” Such action, on 
the -part of the Legislature, it was admitted would be 
simply null and void. The Court, however, held the stat- 
ute to be valid, upon the ground that such roads, when 
established, were not private but publi¢ roads, and might 
be used as such by the public. But, by what process of 
reasoning the Court arrived at this conclusion we are una-. 
ble to comprehend. The statute contains no provision 
indicating that, when established, they shall be public 
roads, or that they may be used by the public; nor does 
it contain any provision whereby such roads may be kept 
open for the use of the public, if the private individual at 
whose instance they were established should see proper to 
close them. They are not only called private roads in the 
statute, but are established on the oppaan and at the 
expense of private individuals. a 


Bouvier (2 vol., 488) says: “Private roads are such as are 
used for private individuals only, and are not wanted for the 
public generally. Public roads are kept in repair at the 
public expense, and private roads by those who use them.”’ 
Thus, it will be seen that the private roads provided for in 
our statute correspond very well with Mr. Bouvier’s defi- 
nition of “ private roads.”’ 
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It has been argued that many persons are so situated as 
to have no connection with any public highway, and that 
such persons will be put to great inconvenience, unless 
private roads can be established for the use and benefit of 
such persons. In answer to this argument, we would sug- 
gest that the Legislature may meet the necessity by pro- 
viding for the establishment of a different class of public 
roads than are now provided for by law. The Legislature 
undoubtedly has authority to authorize the taking of pri- 
vate property for the establishment of as many public 
roads as may be needed for public use. The Courts, in 
sustaining that class of roads called private roads, have 
been compelled te assume that they were public roads, 
although called private roads in the very Act in which 
they are provided for. . | 

Having reached the conclusion that the Legislature 
exceeded its authority under the Constitution, in author- 
izing the establishment of private roads over the land of 
an individual without his consent, for the private use of 
another, we therefore hold, that so much of such statute as 
authorizes the location of such roads, is void. 

If is, therefore, ordered that appellant be perpetually 
enjoined from further proceeding in the matter of the loca- 
tion of said private road over the land of respondent. 
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CALEP S: TUSTIN, Appellant, . 
vs. 


SAMUEL D. GAUNT, Respondent. 


APPEAL FROM YAMHILL COUNTY. 


The Constitution of this State provides that County 
Courts shall be Courts of Record having general jurisdiction ` 
to be défined and limited by law; and the Legislature 
having given them exclusive and original jurisdiction in 
all matters pertaining to Probate Courts—held that County 
Courts in exercising judicial powers in such- business 
should be regarded as Courts of general and superior juris- 
diction. 


Whenever their proceedings and judgments come in: 
question collaterally, they are entitled to all the legal pre- 
sumptions pertaining to the records of Courts of superior 
jurisdiction. , 


A Court of superior jurisdiction is one whose decisions 
are conclusive if not removed to an Appellate Court. Such 
Court is competent to decide on its own jurisdiction, and to 
exercise it to final judgment without setting within its 
proceedings the facts and evidence on which itis ren- 
dered. Its record is absolute verity, and cannot be im- 
pugned by averment or proof to the contrary. No judicial 
inspection behind the record can be had save by appellate 
power. 


A Court of inferior jurisdiction is one so constituted that 
its judgments can be looked through for the facts and evi- 
dence necessary to sustain them. 


The facts necessary to give such Court jurisdiction must 
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appear upon the face of its proceedings, or they will be 
treated as mere nullities. 

The proceedings and judgments of County Courts in 
probate matters import absolute verity, and whenever 
they come in question collaterally cannot be impeached 
by evidence aliunde the record; but may be impeached 
by evidence appearing upon the face of the record show- 
ing a want of jurisdiction in the Court. 

Under the Code the record includes all the papers and 
proceedings contained in the judgment roll. 

A want of jurisdiction appears upon the face of the 
record whenever what was done is stated in the record, 
and which having been done is not sufficient in law to 
give the Court jurisdiction. 

Legal presumptions do not come to the aid of the record, 

except as to facts touching which the record is silent. 
- When the record is silent as to what was done, it will be 
presumed that what ought to have been done was not only 
done, but rightly done. If appellant was a minor, and 
had no guardian when the order of sale was made, it was 
the duty of the Court to appoint one before making such 
order; but the record being silent, the law presumes the 
Court did its duty. 

The proceedings and orders ^f the County Court per- 
taining to the sale of the land in question, could not be 
impeached by parol evidence aliunde the record. 


Prim, J. 

O This was an action of ejectment in the Circuit Court of 
Yamhill County to recover the one-eighth of one hundred 
and ninety acres of land situate in the County of Yam- 
hill, State of Oregon. Calep S. Tustin, the appellant, 
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claims title as one of the heirs of his father, Charles S. 
Tustin, who died intestate in said county in the fall of — 
1862, seized of the land in question, leaving a widow and 
seven other children besides appellant. l 

Respondent claims title to the land under a sale made 
by the administrator of the estate by said Tustin, de- 
ceased, in pursuance of certain probate proceedings and 
orders had and made in the Coumy Court of Yamhill . 
county. l 

The title of respondent depends upon the validity of 
those proceedings and orders of the County Court and the 
sale made in pursuance thereof, as it appears that appellant 


| was entitled to the interest in question as one of the heirs 


of his father, unless he has been divested of the title by 
this sale. 

Respondent to prove title in himself, offered in evidence - 
the record containing the order of the County Court of 
Yamhill county, appointing David Smith administrator of 
the estate of the said Tustin, deceased; and also the pro- 
ceedings and orders of said Court pertaining to the sale of 
the land pevneme to said estate, including-the land in 
question. 

Appellant objected to the admission of these proceed- 
Ings, orders and sale made in pursuance thereof, as incom- 
petent . evidence to prove title in respondent, upon the 
ground that the Court had no Jurisdiction of either the 
subject matter or of the parties interested in said estate at 
the time they were made, as he claims, and that, there- 
fore, they are absolute nullities. | 

He contends that the County - Courts of this State, in 
exercising judicial powers in probate mutters, shoùld be 
rezarded as Courts of inferior and limited jurisdiction, and 
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that none of these orders and proceedings should have 
been admitted in evidence without first proving all the 
necessary facts authorizing such Courts in making such 
orders. Respondent, however, contends that they are 
Courts of Record unde: the Constitution, with original and 
exclusive jurisdiction in all probate matiers, and in exer- 
cising judicial powers in those matters should be regarded 
as Courts of superior jurisdiction, and that all their pro- 
ceedings, orders and judgments are entitled to all the pre- 
sumptions of law pertaining to such Courts. 


This presents the main question to be decided in this case, 
that is, whether these Courts, in exercising judicial 
powers in probate proceedings, should be treated as Courts 
of inferior or as Courts of superior jurisdiction. 

This is the first time in the judicial history -of this- 
State that this Court has been called upon to decide this 
question. We are aware that it has already been held by 
this Court in several cases heretofore decided and reported, 
that “the County Court or Board of County Commis- 
sioners, so far as it exercises judicial powers, is a Court of 
special and limited jurisdiction,’’ and, as a logical sequenca, 
that the facts necessary. to confer jurisdiction should ap- 
pear upon the face of its record or its proceedings, when- 
ever brought in question collaterally, are mere nullities. 

Thompson vs. Multnomah County, 2 Oregon, 37. 

State of Oregon vs. Officer, Session Laws of 1870, p. 
424. 

Johns vs. Marion County, Session Laws of 1870, p. —. 

It appears, however, that these were all cases in which 
the County Court was engaged as a Board of County Com- 
missioners, in the laying out of county roads, which was; 
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purely county, business as contradistinguished from probate 
business; consequently we are led to the conclusion that 
the Court, in the use of the language above refetred to, 
only intended to be understood as holding that these 
Courts were Courts of inferior and limited jurisdiction, 
when exercising judicial powers in the particular class of 
cases then under consideration. 

Section 1 of Article VII of the Constitution provides, 
“That the judicial power of the State shall be vested in 
a Supreme Court, Circuit Courts and County Courts, which 
shall be Courts of Record, having general jurisdiction, to 
be defined, limited and regulated by law in accordance 
with this Constitution. 

« Justices of the Peace may also be invested with lim- 
ited judicial powers.’ ike 

Section 12 provides that “ The County Court shall have 
the jurisdiction pertaining to Probate Courts and Boards of 
County Commissioners,’ ete. 


Section 869 of the statute provides that “The County 
Court has the exclusive jurisdiction in the first instance 
pertaining to a Court ot Probate,” among which is enu- 
merated the power “to grant and revoke letters of admin- 
istration,’ and “ to order the sale and disposal of real and 
personal property of deceased persons.’ 


It will be seen that the same language is used in the 
Constitution in reference to the Supreme and Circuit 
Courts that is used in regard to County Courts, as to their 
being “ Courts of Record having general jurisdiction, to be 
defined, limited and regulated by law.” 


As the Constitution of: the State provides that County 
Courts shall be Courts of Record having general jurisdiction, 
49 : 
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to be defined and limited by law, and the law having fixed 
the limitation by giving them exclusive and original juris- 
diction in all matters pertaining to Probate Courts, we con- 
clude that, in the transaction of such business, they should 
be regarded as Courts of superior jurisdiction, as contra- 
distinguished from Courts of inferior and limited jurisdic- 
tion. Having arrived at this conclusion, we are to accord 
to their judgments and proceedingsin such matters, when- 
ever they happen to come in question collaterally, all the 
presumptions of law pertaining to the judgments and pro- 
ceedings of that description of Courts. i 

“The true line of distinction between Courts whose 
decisions are conclusive, if not removed toan Appellate 
Court, and those whose proceedings are nullities, if their 
jurisdiction does not appear on their face, is this: 

“A Court which is competent, by its constitution, to 
decide on its own jurisdiction, and to exercise it to a final 
judgment, without setting forth in their proceedings the 
facts and evidence on which it is rendered, whose record 
is absolute verity, not to be impugned by averment, or 
proof to the contrary, is of the first description; there 
can be no judicial inspection behind the judgment save by 
appellate power. A Court which is so constituted that its 
judgment can be looked through for the facts and evi- 
dence which are necessary to sustain it, whose decision is 
not evidence of itself to show jurisdiction and its lawful 
exercise, is of the latter description; every requisite for 
either must appear on the face of their proceedings, or 
they are nullities.”’ 

2 How. U.S., 341. 

«A judicial record’’ is defined to be “the record, official 

entry or files of the proceedings in a court of justice.’’ 
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Code, See. 319. . 

These proceedings and orders of the County Court, in 
the matter of the estate of Tustin, deceased, are “judicial 
records,” as they come clearly within this definition of 
the Code; and whenever such a record is produced in 
evidence, during the progress of the trial, to establish 
some right in the party producing it, and is thus brought 
in question collaterally, it may be attacked or impeached 
by the opposite party and the presumption arising there- 
from overcome by evidence of a want of jurisdiction in 
the Court in which such record was made, for the record 
of any Court is absolutely void whenever it appears from 
such record that there was a want of jurisdiction in the 
Court, either over the B or parties in interest, 
to make such record. 


Code 330, Sec. 732. 
Hahn vs. Kelly, 34 Cal., p. 407. 


When, however, the record of a Court of general juris- 
diction comes in question a want of jurisdiction cannot be 
shown by evidence aliunde the record, and “no facts or 
circumstances which do not appear upon the face of what 
constitutes the record,” designated in our Code as the 
judgment roll, can be used for such purpose, for the 
reason that “the record of a Court of superior jurisdiction 
imports absolute verity and cannot therefore be collater- 
ally impeached from without.”’ 


Hahn vs. Kelly, 34 Cal., 402. 


It may be asked, in this connection; what is meant by a 
want of jurisdiction appearing upon the face of the record. | 


=< 


We answer that a want of jurisdiction appears upon the 
face of the record “whenever what was done is stated in 
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the record and which, having been done, is not sufficient 
in law to give the Court jurisdiction.’ 


In Hahn vs. Kelly,.34 Cal., 407, the Court said: 

«We consider the true rule to be that legal presump- 
tions do not come to the aid of the record, except as to 
acts or facts touching which thé record is silent. When 
the record is silent as to what was done it will be pre- 
sumed that what ought to have been done was not only 
done, but rightly done.”’ 


“That the, law conclusively presumes the jurisdictional 
facts in the case of a judgment of a Court of general juris- 
diction, so long as the record shows nothing to the con- 
trary, but does not make any such presumption in favor of 
the judgments of Courts of limited jurisdiction, The 
jurisdiction of such Courts, not being presumed, ' must 
depend upon actual facts, which, of course, are open to 
dispute and not concluded by the record, for if the juris- 
dictional facts did not exist the Court really had no juris- 
diction, and its record is not, in the eyes of the law, an 
absolute verity, but a mere unauthorized narrative.” - 


20 Conn., 199. 


Having arrived at the conclusion that the proceedings 
and judgments of our County Courts in the transaction of 
probate business, are entitled to all the legal presumptions 
pertaining to the proceedings and judgments of Courts of 
general jurisdiction, it will be necessary to apply these 
legal presumptions to the proceedings and orders of the 

Younty Court produced in evidence in this case, in order 
to determine whether such orders are -valid or whether 
they were mere nullities on account of a want of jurisdic- 
tion in the Court at the time they were made. 


JANUARY TERM, 1878. 389 . 
Tustin vs. Gaunt. 


The first order produced in evidence by respondent was 
_ the order granting letters of administration upon the estate | 
of said Chas. 8. Tustin deceased. To obtain this order 
under the statute in force at the time it was granted, it 
was necessary to file a petition showing -two jurisdictional 
facts—first, the death of Tustin, and second that he was 
an inhabitant of the county at the time of his death, 
both of which facts sufficiently appear from the language 
used in the petition filed to obtain the order, which is as 
follows, to wit.: “The undersigned would respectfully 
petition the Hon. County Court of Yamhill county, 
Oregon, to be: appointed administrator of the estate ot 
C. S. Tustin, late of said county and State, now deceased.” 


We will next examine the proceedings and orders of the 
County Court pertaining to the sale of the realty of said 
Tustin, deceased, in order to ascertain whether a want of 
jurisdiction in the Court, either over the subject matter or 
persons in interest, appears upon the face of the record. 
For it will be conclusively presumed that all the necessary 
jurisdictional facts did exist, and were made to appear to 
the Court, unless a want of jurisdiction appears upon the 
face of the record, or some portion of it. 


This proceeding was had under the old statute of 1855, 
which provides that “ When the personal estate in the 
hands of the administrator shall be insufficient to pay the 
allowance to the family, and all the debts and charges of ` 
the administration, he may sell the real estate for that 
purpose upon the order of the County Court. To obtain 
such order he shall present a petition to such Court, and 
if it shall appear by such petition that there is not sufficient 
personal estate in his hands to pay the allowance to the 
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family, the debts of deceased and expenses of administra- 
tion, and that it is necessary to sell the whole, or some 
portion of the real estate, the County Court shall make an 
order directing ail persons interested in the estate, to 
appear at a time and place specified in the order, to show 
eause why sueh order should not be made. A copy of 
such order is required to be served personally on all 
persons interested in the estate, or be published at least 
four successive weeks in such newspaper as the Court 
shall order. 


“Tf the Courtshall be satisfied, after a full hearing upon 
the petition and an examination of the proofs and allega- 
tions of the parties interested, that such sale is necessary 
for the payment of the debts, allowance to the family and 
expenses of administration, such order shall be granted.” 


Statute of 1855, p. 360, secs. 7, 8, 9, 10 and 15. 


It appears upon the face of this record that “the admin- 
istrator, upon affidavit filed according to law, presented a 
petition to the Court for a license to sell the real estate of said 
estate,” and, it appearing to the satisfaction of the Court 
that there is not sufficient personal property to pay the 
debts of said estate, the necessary allowance to the family 
and the cost of administration,” &c., an order is then made 
directing all persons interested in said estate to appear at 
the time and place specifiéd therein to show cause why 
such order should not be granted; also, directing this 
order to be published in the Oregon Argus for four suc- 
cessive weeks. The order of sale contains the further 
recital that this “petition came on for final hearing, and, 
it appearing to the Court that due notice of this hearing 
had been given to those interested in said estate; * * * 
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“and it further appearing necessary for the payment of the 
debts of the deceased that said real estate should be sold, 
it was therefore ordered,” &c. 

Thus it is seen that it not only appears upon the face of 
the record that the Court had jurisdiction of the ee 
matter, but of the parties in interest. — 


But it is, however, further claimed for appellant that 
he was a minor at the time these proceedings were had, 
and that he had no general guardian, and that none was 
appointed for him by the Court to appear and take care 
of his interest in these proceedings, and therefore they are 
void as to him. 

It is true the statute requires that if any of the heirs of 
the deceased are minors and have no general guardian, the 
Court, before proceeding to act upon such petition, shall 
appoint some disinterested person to appear and look after 
the interest of such minor in such proceeding. 


But to this proposition we reply that the record being 
silent as to whether any guardian was appointed for ap- 
f pellant or not, “the law presumes that what ought to have 
been done was not only done, but rightly done.”’ 
Hahn vs. Kelly, 34 Cal., p, 407. 


It was further proposed, however, by counsel for ami 
lant, to impeach these proceedings of the County Court in 
relation to the sale of the land in question, by offering to 
prove by appellant that he was a minor, under eighteen 
years of age at the time said proceedings were had in said 
Court; also that he had no guardian in the county, and 
none was appointed for him by the Court to take care of 
his interest in said matter, and that no notice-of said pro- 
ceedings were served upon him. This proposition was 
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very properly overruled by the Court as no evidence - 
aliunde the record could be admitted to impeach the pro- 
ceedings and orders ot a Court of general and superior 
jurisdiction. 

No substantial error having been committed in the trial 
of this cause by the Circuit Court it is ordered that the 
judgment be affirmed. 


E. BOHLMAN, Respondent, 
vs. 
S. COFFIN and C. M. CARTER, Appellants. 


APPEAL FROM MULTNOMAH COUNTY. 


- A Referee is an officer of the Court. He is clothed 
with important powers, and some weight must be given to 
his certificate, and some discretion allowed him in the 
manner of taking testimony and returning exhibits. 

When an original instrument is offered in evidence 
before a Referee, and he makes a certified copy thereof, 
and files and returns the certified copy as an exhibit, such 
exhibit will not be disregarded except in peculiar cases. 

To properly construe a deed it must be taken by “its 
four corners?’ and the intention of the parties, when dis- 
covered, must be carried out. ' 

Whatever is sufficient to direct the attention of a pur-. 
chaser to the prior rights and equities of third persons, so 
as to put him on inquiry into ascertaining their nature, 
operates as notice. 
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Actual and unequivocal possession is notice. 
The facts are sufficiently stated in the opinion of the 
Court. 


4 


J. G. CHAPMAN, for Respondent.’ 
O. P. MASON and WHALLEY & FECHHEIMER, for Appellants. 


McARTHUR, J. 


This is a suit to set aside a deed from Stephen Coffin to 
Charles M. Carter, of date August 20, 1870, and to compel 
the defendants to execute to the plaintiff a deed to lots 
two (2), three (8), and four (4), in block one hundred and 
fifty-six (156), in the City of Portland, in accordance with 
Coffin’s covenant of further assurance, contained in a deed 
of date June 25, 1850, from Coffin, Lownsdale and Chap- 
man, to Lownsdale, under which the respondent derains 
title. It appears that, on said last date, Coffin, Lownsdale 
and Chapman, as proprietors of the then town of Portland, 
by deed of conveyance, for a valuable consideration, bar- 
gained, sold and conveyed, to Lownsdale, the lots aforesaid, 
and that the said deed contained the covenant of the said 
parties, grantors therein, that if they, or either of them, 
should obtain a patent from the United States for said 
premises, he, or they, would convey the same to said 
grantee or his assigns, by deed of general warranty. 

Lownsdale.continued in possession of said lots until June 
15, 1851, when he conveyed one of them, numbered two 
(2), and delivered -the possession thereof to one John M. 
Breck. This lot Breck transferred to Hart by deed dated 
February 5, 1859. Hart transferred the same to Robinson 
by deed dated July 5, 1859. - Robinson transferred the 
same to Gault by deed dated December 15, 1859. . Gault 


transferred the same to Burchard & Powers by deed dated 
50. ae | 
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July 12, 1869, and Burchard & Powers transferred the 
same to Bohlman, the respondent, by deed dated October 
11, 1870. Lownsdale continued in possession of lots num- 
bered three (8) and four (4), in said block, from the date 
of the deed from.Coffin, Lownsdale and Chapman to him 
(L.) until February 25, 1858, when he transferred them 
to Breck. Breck transferred them to Delschneider by 
deed dated September 2, 1859. Delschneider died Feb- 
ruary 25, 1862, and his heirs, Frederick, Hannah and Rosa, 
continued in possession. On June 5, 1862, Rosa intermar- 
ried with D. E. Buchanan, and shortly afterward, by a suit 
in partition, it was decreed by the proper tribunal that 
Rosa take said lots three (8) and four (4), in block one 
hundred and fifty-six (156), as her share of the estate of 
her ‘deceased father. The same being thus decreed in 
Rosa Buchanan she, together with her husband, sold and 
transferred the said lots to Hart by deed dated June 30, 
1866, and Hart transferred the said lots to Bohlman, the 
respondent, by deed dated August —, 1866. 


-= In 1862 Coffin acquired title from the United States, 
and the patent embraces the lots in controversy. He, by 
deed of Aug. 20, 1870, conveyed to Carter all his right, 
title and interest in said lots and divers other lots and 
parcels of land in Multnomah county. The testimony 
_ clearly supports the conclusion that Lownsdale and those 
claiming under him, down to and including the respondent, 
have been in the open and notorious possession of the 
property described. 


The first question of importance is as to whether Coffin 
was bound by the covenant in the deed to Lownsdale of 
June 25, 1850. That was a good and valid deed as be- 
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tween Chapman and Coffin as grantors, and Lownsdale as 
grantee, and we are of opinion that Coffin is bound by the 
covenant ot further assurance therein contained, and that 
it was his duty to have executed to the assigns of Lowns- 
dale under the deed, a deed of general warranty, after he 
obtained his patent from the general government. ‘Before 
proceeding to discuss the other more important feature of 
the case, it is deemed necessary to pass upon two proposi- 
tions contended for by appellant’s counsel in relation to 
the sufficiency of the testimony. i 
It seems’ that when the Referee was taking the testi- 
mony herein, W. W. Chapman was sworn as a witness. 
He was shown the original deed of Chapman, Coffin and 
Lownsdale to Lownsdale, and- testified positively that he 
saw Coffin sign and execute the same. Thus much the 
interrogatories and answers piove beyond all contention. 
The Referee had a copy of the deed made and filed as an 
“exhibit,” and that together with all the other exhibits 
was returned to the Circuit Court under the certificate of 
the Referee. The Referee is an officer appointed by the 
Court, and by his appointment is clothed with very im- 
portant powers, and some weight must be given to his 
certificate, and some .discretion must be allowed him in 
the manner of taking and returning testimony and ex- 
hibits.. He acts under oath and is presumed to be qualified 
to discharge his office conscientiously, and it cannot be pre- 
sumed that the copy he has returned is not a true copy. 
Indeed, counsel practically admitted it to be a true copy, 
but urged as this is a trial de novo the original ought to 
be here. It is true that it would be better in all cases 
coming here to be tried de novo for the original papers 
offered as exhibits to be sent up with the deposition, and 


396 DECISIONS SUPREME COURT, 
Bohlman vs. Coffin et al. 


in some cases it would be absolutely necessary; as where 
a question arises as to an erasure or an interlineation, in 
which case an inspection of the original might be neces- 
sary to properly pass upon the rights of the parties. But 
nothing of this kind is urged here, and this fact taken in 
connction with the deposition of Chapman and the certfii- 
cate of the Referee, as well as the practical admission of 
its correctness by counsel in the argument, lead us to the 
conclusion that it would be improper to reject it. 


There is also in this deed a defect, which the appellants’ 
counsel claims overcomes the force ot the covenant of 
further assurance. The language used is, “if the party of 
the second part obtains title from the United States they 
will convey the same to the party of the second part by 
deed,” ete. We are called upon, therefore, to construe 
this part of the deed. This is not a difficult matter, for it 
is manifest from the context, from the subject matter, and 
from the relation of the parties, that the use of the word 
second was a mere clerical error, and that the parties in- 
tended to use the word jirst. Under the technical canons 
of construction of the old common law this would: not 
have defeated the deed or the covenant, still less would it 
do so when we apply the modern doctrine, which allows 
us to construe the whole deed together in order to dis- 
cover the intention of the parties, and when discovered to 
carry out such intention. 


Ewing vs. Burnet, 11 Peters, 54. 

Taking the deed “by its four corners” the intention of 
the parties is manifest. To hold that the covenant in this 
deed is not binding because the parties unintentionally 
used the words “second part’ wherit is apparent from the 


Sy 
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context that they intended to use the words “first part,” 
would be as shocking to equity as anything we can well 
imagine. Common sense and common honesty forbid 
that we should do so. This covenant must stand. . 

‘The testimony conclusively shows that the respondent 
and those under whom he derains title were in the open 
and notorious possession of lots numbered three (3) and 
four (4) from the date of the original deed to Lownsdale 
down to the date ot the deed from Coffin to Carter, and it 
also appears, that the respondent’s immediate grantors, 
Burchard & Powers, and those under whom they derained 
title, were in the open and notorious possession of ‘lot num- 
bered two (2) from the date of the original deed to Lowns- 
dale down to the date of the deed from Coffin to Carter— 
Burchard & Powers conveying to the respondent after the 
date of said deed. All their equities passed with the land 
to Bohlman, and as they aflect his estate he can assert 
them against Carter. Was this oper and notorious pos- 
session notice to Carter, and if so, was his purchase from 
Coffin, with notice of the prior equities of the respondent 
and his grantors, a fraud upon his rights? 

No equitable doctrine is better established than that 
laid down by Lord Chancellor Hardwicke in Le Neve vs. 
Le Neve (2 Lag. Cases in ‘Equity, 160), over a century 
and a quarter ago, wherein it was held that the person who 
purchases ah estate, although for-a valuable consideration, 
after notice of a prior equitable right, makes himself a 
mala fide purchaser and will not be enabled, by getting in 
the legal estate, to defeat such_prior equitable interest, but 
will be held a trustee for the benefit of the person whose 
right he sought to defeat. We now recur to the question 
of notice to Carter. 
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It was held in Barnes vs. McCnristie, 8 Penna., 67, that 
it was not necessary in any case to constitute notice that 
it should be in the shape of a distinct and formal commu: 
nication, and it will be implied in all cases where a party 
is shown to have had such means of informing himself as 
to justify the conclusion that he has availed himself of 
them. It has frequently been decided by the American, 
as well as the English Courts, that whatever is sufficient 
to direct the attention of a purchaser to the prior rights 
and equities of third persons, so as to put him on inquiry 
into ascertaing their nature, will operate as notice. 


Early in the present century it was held that actual and 
unequivocal possession was notice, not so much because 
possession is evidence of actual ownership, as because it 
is the duty of one who is about to purchase real estate to 
ascertain by whom and in what right it is held and occu- 
pied. And this doctrine is settled beyond dispute, both 
in England and in the United States. 


Carter therefore bought with notice of the prior equities 
of Bohlman in lots numbered three (8) and four (4) and 
with notice of the prior equities of Bohlman’s immediate 
grantors in lot numbered two (2) and his purchase was a 
fraud on their rights. As has already been decided the 
equities of Burchard & Powers passed with the land to 
Bohlman and he can assert them. 


It follows that Carter stands in the same position as his 
grantor. He has the legal estate, but he holds it as the 
trustee of Bohlman who is the equitable owner. 


The decree of the Court below must be affirmed. 
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STATE or OREGON, Respondent, 


VS. 


` 
| 
| 
SAMUEL VOWELS, Appellant. .J 


APPEAL FROM MULTNOMAH COUNTY. 


Any offense made punishable by section 523 of the 
Criminal Code, may be denominated mayhem in indict- 
ments. 

A statement of facts is not deemed necessary. 


GEORGE H. DURHAM (District Attorney), C. A. BALL and §. C. 
SIMPSON, for Respondent. . 
W. W. PAGE and W. W. THAYER, for Appellant. 


McArruur, J. 


The indictment in this case charges Samuel Vowels 
with the crime. of mayhem, alleged to have been com- 
mitted as follows: “The said Samuel Vowels, on the 25th 
day of December, 1870, in the eounty of Multnomah and 
State of Oregon, did, purposely, maliciously, and feloni- 
ously, tear off the left ear of Joseph Taylor.”’ 


The only question to be considered arises upon the sufti- 
ciency of the indictment to support the conviction had 
thereon in the Court below. It is contended, by counsel 
for appellant that, under sections 69 and 70 of the Crimi- 
nal Code, the crime charged to have been committed must 
be named in the indictment, if it have a name, or, if it 
have no general name, it must be indicated by a brief 
description, as given by law. Of the correctness of this 
position there can be no doubt. But it is further urged 
that there is no such crime known to the laws of Oregon 
as the crime of “mayhem.” Of this let us inquire. 
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The indictment herein is based upon section 528 of the 
Criminal Code, which provides that “if any person shall 
purposely and maliciously, or in the commission or attempt 
to commit a felony, cut or tear out or disable the tongue, 
or put out or destroy the eye, or cut or slit or tear off an 
ear, cut or slit or mutilate the nose or lip, or eut off or dis- 
able the limb or member of another, such person, upon 
conviction thereof, shall be punished by imprisonment 
in the Penitentiary for not less than one nor more than 
twenty years.” It may not be amiss to state that this 
section is based upon the English statute of 22 and 23 
Car. II, c. 1, commonly known as the Conventry Act, the 
circumstances which led to the passage of which are so, 
graphically recounted by Lord Macaulay (vide Hist. Eng., 
vol. I, 8 vo. ed., p. TT). 

Although the crime of tearing off the ear of another is 
not embraced within the crime of mayhem, as known to 
the common law, and although our Courts have no right to 
assume jurisdiction of common law offenses not included 
in our Criminal Code, yet we conceive the ground taken by 
appellant’s counsel to be untenable, for the reason that the 
crimes made punishable by the section cited are, by the 
Criminal Code itself, declared to be mayhem. The Crim- 
inal Code, fully chapterized, sectionized, and, with the 
syllabi of the different chapters, was submitted to the Leg- 
islative Assembly, and, by that body, passed in exactly 
the shape in which it now stands upon the statute book,- 
These syllabi became parts of the law, and furnish the 
highest source from whence to draw information in rela- 
tion to the nomenclature of the said Code. In the syllabus 
of chapter 48, section 523, is referred to as describing the 
crime of mayhem, and prescribing the punishment there- 
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for. We are, therefore, of opinion that any offense made 
punishable by said section may, in the indictment, be 


t 


demonstrated mayhem. T 


It follows that the judgment of the Court below must 
“be affirmed. — $ -o 


ea 


JAMES W. KING and 
J. P. O. LOWNSDALE, Admin’s. of 
estate of WM. M. KING, deceased,. 


l Tz 


Respondents, 
vs. 


HAMILTON BOYD, Appellant. J 


APPEAL FROM MULTNOMAH COUNTY. 


} 


Syllabus. 


1. Objections to the jurisdiction of the Court and to 
the sufficiency of the complaint to constitute a cause of 
suit, are not waived by answer to the merits. 


2. An administrator has no authority to institute a suit 
to set aside a conveyance of real estate made by his 
decedent in his lifetime, without leave first had and 
obtained from the County Court or Judge thereof. i 


3. The right of an administrator to the possession of 
the real estate of his decedent is temporary, and is limited 
to the purposes of administration. . 

51 
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4. It would be an unsafe rule to allow an administrator 
of an estate upon his own motion, and without any showing 
- of a necessity therefor, for thé purposes of administration, 
to engage in litigation concerning the title to the realty of 
an estate. In such cases the heirs-at-law are the real 
parties in interest, and should be allowed to control such - 
litigation. 


Statement of the case. 


On the 9th day of November, 1869, Wm. M. King, a 
resident of the city of Portland, died intestate, and res- 
pondents, James W. King and J. P. O. Lownsdale, were 
on the 4th day of February, 1870, duly a admin- 
istrators of his estate. 


On the 8th day of October, 1869, said Wm..M. King, 
for the expressed Te of $3, 000, conveyed by 
deed o; warranty lots Nos. 1, 2, 3 and + in block No. 221, 
in the city of Portland to tae Boyd. 


Respondents allege in their complaint that appellant 
fraudulently obtained the execution of said deed for the 
reasons that said Wm. M. King at the time thereof was 
very old and infirm, both in body and mind, and was so 
imbecile in mind that he was not legally capable of con- 
tracting or of properly transacting business. That appel- 
lant, Boyd, well knowing the same, took advantage thereof 
to overreach and defraud said Wm. M. out of said lots, 
and that in fact he only -paid thereon the sum of about 
$136 66, the same having been paid by appellant since 
the death of said Wm. M. King for certain improvements 
on a street adjacent to said lots. 


Respondents further allege that the price agreed to be 


JANUARY TERM, 18738. 403 


King et al. vs. Boyd. 


paid by said Boyd for said lots was greatly inadequate— 
said lots being at the time of said pretended sale worth 
$5,000. l l 

That before the commencement of this suit they (res- 
pondents) tendered to said Boyd the sum of $136 66, paid 
out by him ‘as aforesaid, with interest thereon since the 
date of said deed, and demanded a reconveyance of said 
lots, all of which appellant refused. | 

The complaint concludes with a prayer for a decree of 
the Court setting aside said deed as fraudulent and void, 
ete. . 

The defendant (appellant herein), demurred to the com- 
plaint, for the reasons: | 

1. That said complaint does not state facts sufficient to 
constitute a cause of suit. 

2. The complaint shows upon its face that the plaintiffs 
have not legal capacity to sue. 

This demurrer was overruled ‘by the Court, and defend- 
ant filed his answer, denying substantially the material 
allegations of the complaint. The issues of fact were sub- 
mitted to a jury, which returned a special verdict in favor . 
of the plaintiffs, on which a decree was rendered by the 
Court for the relief prayed for in complaint. — 

Defendant appeals, assigning divers errors as occurring 
during the course of the trial, but upon the argument in 
this Court relies only on the questions of law raised by the 
demurrer, which it is claimed were not waived by the 
answer. | ~ 


D. LOGAN, for Appellant, insists: 


That the complaint does nut state facts sufficient to. con- 
stitute a cause of-suit in this: 
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That it does not show upon its face, either directly or 
indirectly, neither does the answer or any pleading or 
evidence in the case show, that Boyd was ever:in possession 
of the property in controversy or that Boyd ever kept re- 
spondents out of possession of the property, or in any way 
hindered them from taking possession of the property. 

By common law administrators have no concern with 
the real estate of their intestate. So far as they have or 
ever had any control over real estate, it is in consequence 
of positive enactment. 

8 Ohio, 556. 

The first modification of the common law gave the ad- 
ministrator power to sell the real estate for the payment of - 
debts; but this power (conferred by our statutes, Gen. 
Laws, p. 428, sec. 1,118), gives no right to its possession 
or control by the administrator. -` 

16 N. Y., 281, 283. - 

But our ae have given this additional right to the 

executor or administrator. 
Sec. 1,088, p. 421. 

But this provision only gives a possessory right to the 
administrator for the purposes of the administration. The 
seizin is in the heirs from the moment of the death of the 
intestate, subject to the possession of the administrator, 
and to be divested by a sale for the payment of debts, as 
clearly appears from Section 1160, page 489, of the Code: 
“The real property of the deceased is the property of those . 
to whom it descends by law, or is devised by will, subject 
to the possession of the executor or administrator, and to 
be applied to the satisfaction of claims eens the estate, 
as in this chapter provided.”’ - 

Thus, with the exception thus stated, the special char- 


JANUARY TERM, 1873. 405 


King et al. vs. Boyd. 


acter of the administrator, as known to the common law 
and familiar statutes, is still preserved. Beyond the rights 
of action that may arise to the administrator from the 
right to the possession and control, his rights and powers 
must remain the same as they were before, and as he could 
not previously maintain an action, either in law or equity, 
for the recovery or maintenance of either possession or 
title, so his right to the possession only enlarges his right 
of action to that extent; and it must still be held not his 
province to vindicate or clear up, or remove adverse claims 
to title. 

Smith vs. McConnell, 17 Ill, 142. 

23 Mo., 99. 

Streeter vs. Patton, T Mich., 850. 

11 id., 382. 

An administrator suing must have a cause of action as 
administrator. He does not represent the heirs, or their 
interests. He has but a naked interest in the possession 
of the real estate coupled with a power to sell. -His du- 
ties are strictly limited and defined, and his rights of ac- 
tion cannot be broader. There is nothing in the state- 
ment of facts, nor any allegation in Pt complaint of the 
respondents, to show that they bring this suit a to 
any of these provisions of the statute. 

HILL, THAYER & WILLIAMS and J. H. REED, counsel for TeS- 
pondents, argue : 
That this suit is properly brought by the administra- 
tors, they being entitled to the possession and control of 
the real as well as the personal property of the deceased 

until administration is complete. 
Civil Code, sec. 1088. 
Curtis vs. Sutter, 15 Cal., 259, = 


a“ 
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Teschemacher vs. Thompson, 18 Cal., 20. 
Harwood vs. Marye, 8 Cal., 580. 


Bonuay, J. 


Although after the overruling ot the demurrer, an 
answer filed in this case and a trial had upon the merits, 
resulting in favor of the claim of respondent, yet it is con- 
ceded that if the demurrer was in the first place well taken 
it may be insisted upon, and would operate as a reversal, 
and a dismissal of this cause upon appeal. 

- Civil Code, p. 156, Sec. 70. 


The question in this ease is, has an administrator 
authority, by virtue of his office or position as such, to 
litigate questions of title, concerning the real estate of his 
decedent, upon a showing such as is set out in plaintiff s 
complaint? , 


It is claimed by counsel for respondents that an admin- 
istrator has such authority, derived from Section 29, page 
145, of the Civil Code, and from the other sections of the 
statute, cited by them in their brief, defining the powers 
and duties of executors and administrators. 


On the other hand it is urged, by counsel for appellant, 
that the only authority over, or concern with the real 
estate of his decedent which an executor or administrator 
possesses is derived from statute, and is limited to his 
right to the temporary possession of the same, during the 
course of administration for the purpose of preserving the 
land from waste, with the.right to temporarily lease the 
same and collect the rents and profits and, it necessary, 
after exhausting the personal assets, upon a proper show- 
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ing, to obtain an order from the County Court to sell the 
same, or so much thereof as may be necessary to pay 
claims against the estate and expenses of administration. 


The authority of an executor or administrator, over the 
real estate of his decedent, being in derogation of the com- 
mon law, we think is, and ought to be, strictly limited to his 
rights and powers as created and defined by statute. And 
we think it would ‘be an unwise and unwa ranted construc- 
tion of the authority of executors or administrators to infer 
from any language found in the statute on that subject 
that they might, upon their own motion, institute suits to 
set aside conveyances, or remove clouds from titles to real 
estate, without any showing as a condition precedent, that 
the possession of the same was wrongfully withheld, or 
that there was any necessity for selling the same, or any 
part thereof, to satisfy claims against the estate. 


The rule, as declared by our practice Act, and conclu- 
sively sustained ‘by reason, is that all actions or suits shall 
be prosecuted in the name of the real party in interest. 
There can be no question about the wisdom of this rule, 
and it should be strictly adhered to in all cases which do 
not come within the exceptions to it, as declared by 
statute. 


No one is better qualified to litigate the title to real estate 
than the person who owns it. An administrator who has 
no direct interest in the result of a suit, who personally 
loses nothing if the suit be injudiciously instituted and 
adversely determined, is not as safe a person to entrust 
with the right to litigate as he who is the owner of the 
property which is the subject of litigation and the one 
who must suffer if the determination of the cause be 


€ 


om 


408 DECISIONS SUPREME COURT, 
Lr King et al. vs. Boyd. 


adverse to him. <A due regard for. the rights of both 
heirs ‘and creditors of estates, we think, demands that the 
limitations of our statute, on the authority of executors and 
administrators, to institute suits, affecting the title to real 
estate, should be carefully guarded so that estates may 
not be subject to be consumed by the costs and expenses 
of ill-advised law suits. 


In this case, whatever the facts may have been, so far 
as. anything appears in the pleadings, or any of the pro- 
ceedings, Boyd, the appellant, never wrongfully or other- 
wise withheld the possession of the land in controversy 
from the administratcrs, and there was no occasion or 
necessity for the sale of the same, or any part thereof, to 
pay claims against the estate. In the absence of any 
showing, by the administrators, that there was some 
necessity for their interference with the lots in question, 
for some purpose of administration, recognized by the 
statute, they had nothing to do with the same, and it was 
by the law the absolute property of the heirs of Wm. M. 
King, to whom it descended. 


But there is another provision of our statute on this sub- 
ject which is not referred to in the briefs of counsel which 
we think is conclusive of this case. 


Section 1,185, page 432, of the Code reads: “Whenever 
the assets of the estate are insufficient to satisfy the 
funeral charges, expenses of administration, and the claims 
against the estate, and the deceased shall, in his lifetime, 
- have made or suffered any conveyance, transfer or sale of 
any property, real or personal, or any right or interest 
therein with intent to delay, hinder or defraud creditors, ' 
or when such conveyance, transfer or sale has been ‘so 
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made or suffered, that the same is void in law as against 
creditors, or when the deceased in his lifetime has suffered, 
consented or procured any judgment or decree to be given 
against him with such intent, or in such manner asto be 
likewise void, it is the duty of such executor or adminis- ' 
trator to make application by petition to the ‘County 
Court or Judge thereof for leave to commence and prose- 
cute to final judgment or decree, the necessary and proper 
actions, suits or proceedings, to have such conveyance, 
transfer, sale, judgment or decree declared void, and the 
property affected thereby discharged from the effect 
thereof.”’ í 


See also, secs 1,186 and 1,187, p. 433 of Code. 


The object and effect of Section 1,135 of the Code as 
above quoted, we are clearly of the opinion is to declare 
that an executor or administrator shall not, upon his own 
motion, and without : any showing of a necessity therefor, 
for the purposes of administration, institute ormaintain 
suits to determine questions affecting the title to the real 
estate of decedent. 


. We think that appellant’s demurrer was , weÌ taken, for 
the reason that the complaint does not state facts sufficient 
to constitute a cause of suit in respondents as administra- 
tors of the estate of Wm. M. King, deceased. ` And the 
decree of the Court below should be reversed and this 


cause dismissed without prejudice. 
52 
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V8. > In equity to quiet title. 


i 


GEORGE H. REESE, et al. 


OPINION. 


MosuHeEr, J. 

The plaintiff in this suit seeks to quiet the title to a tract 
of forty acres of land, of which he isin possession, and which 
he claims is a portion of the east half of the donation land 
claim of Joel Perkins and wife. He derives his title 
from Laura A. Patterson, widow of said Perkins. The 
defendants, George H. Reese and wife, claim that the tract 
in dispute is a part of the west half of said claim, to which 
they deraign title from the heirs of said Perkins. The 
east half has been patented to Laura A. Patterson, the 
widow, and the controversy arises from the fact that 160 
acres of said claim, including the site of the town of 
Lafayette, has been patented to the Board of Commis- 
sioners of Yamhill county, thus changing the divison line. 
If Perkins and wife were entitled to a patent for the whole 
claim of 640 acres, the title to the tract in dispute is in 
the plaintiff, but if the County Commissioners can hold 
the town site, it is in the defendants. 

The facts appearing in evidence are, that in 1845 Joel 
Perkins purchased the claim, on which there was then a 
log-cabin, from one John Copenhagen, and lived on it, at 
. intervals, until September, 1848, when he went to Califor- 
nia. He returned in June, 1849, and resumed his resi- 
dence. In July, 1850, he was married to Laura A. Hawn, 
now Laura A. Patterson. On the 8th October, 1852, he 
filed, in the office of Surveyor General of Oregon, a notifi- 
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cation on 640 acres, under the 4th section of the Act of 
27th September, 1850, known as the Donation Act, and 
made proof of residence and cultivation from the 30th 
June, 1849. On the 8th April, 1854, he made his final 
proof of continued residence and cultivation up to that 
date. Having proved, to the satisfaction of the Register 
and Receiver of the Land Office, a compliance ,with the 
conditions of the law, on the 30th October, 1869, a certifi- 
cate was issued by them -to the widow and heirs at law, 
for the said tract (with the exception of the town-site), in 
which the east half was designated far the widow. It is 
admitted that a patent was subsequently issued in accord- 
ance therewith. 


The defendants have attempted to prove an abandou- 
ment by Perkins of that part of the claim included in the 
town-site, and, for this purpose, introduced a copy of a 
quit-claim deed, dated 11th May, 1850, signed by Joel 
Perkins and one Johnson, to the Board of Commissioners 
of Yamhill county, for the town-plat of Lafayette, but it 
has only one witness, and is not acknowledged, nor has its 
execution been proved. What effect this paper might 
‘have had on the question, if properly proved, is however 
destroyed by the subsequent notification of Perkins in 
1852, and by the positive proof of residence on, or culti- 
vation of, this part of the tract during the whole term of 
four years. 


On the 19th April, 1858, the Board of Commissioners of 
Yamhill county, having previously -obtained the permis- 
sion of the Commissioner of the General Land Office 
therefor, entered at the Land Office at Oregon . City 
163.64 acres and received a certificate, upon which, it is 
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admitted, a patent subsequently issued. The patent not 
__having been produced in evidence, there is some doubt as 
to the Act under which this entry was permitted. Ina 
jetter dated 28th Dec., 1859, the Commissioner writes: 
“In the case of the town, the Board of Commissioners for 
Yamhill county were permitted to make an entry under 
the town site law of 23d May, 1844.” > He also refers the 
claim to the town site law under the date of 24th October, 
1868. If this is the fact the question is no longer an open 
one. The Supreme Court of the U. S. have decided that 
the Act of 23d May, 1844, was not in force in Oregon 
prior to the 14th July, 1854. 
Stark vs. Starrs, 6 Wal., 402. 


“Although the town site law was in force in Oregon in 
the year 1858, when this entry was made, no. land could be 
appropriated under it for the benefit of occupants of town- 
sites, which had already been granted to others by the 
terms and conditions of the Donation Law. The Donation 
Law is a grant in the present, and gives the fee simple to 
every settler who avails himself of its provisions from the 
date of his settlerhent. True, until the completion of the 
subsequent conditions of residence and cultivation and 
proof thereof, it is an estate upon condition, what is known 
at common law as a base or conditional fee, subject to be 
_ defeated or lost by a failure to perform the conditions upon 
which it is held. But it is an estate in fee nevertheless, 
and upon the completion of the residence and cultivation 
or other conditions, it becomes absolute and unqualified.” 

Chapman vs. School Dist. No. 1, 1 Deady, 113. 


Perkins had completed his four years’ residence and cul- 
tivation on the 80th June, 1853, before the town-site law 
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was extended to Oregon; hence the entry by the County 
Commissioners and the patent under it was, in the lan- 
guage of Judge Deady, without color of law or authority, 
and simply void. - ! 

It is claimed in the argument, although we do not find 
any evidence of the fact, that this entry was made under 
the Act of 26th May, 1824, entitled “An Act granting to 
the counties or parishes of each State or Territory: of the © 
United States, in which the public lands are situated, the 
right of pre-emption to a quarter section of land for seats 
oi justice in the same.” This Act was never in force in 
this State. In organizing the Territory of Oregon by the 
Act of 1848, Congress declared that the laws of the United 
States should be in force in said Territory, “so far às the 
same or any provision thereof may be applicable.” It 
has never been held that this provision had the effect of 
extending over the State any portion of the land system 
of the United States in advance of the public surveys, 
upon which that system rested, and without which, as the 
law then stood, that system was inoperative. 

Stark vs. Starrs. 

Congress passed no law in anywise affecting title to lands 

in Oregon Territory till 27th September, 1850. 
Lownsdale vs. Parrish, 21 How., 290. 


The Supreme Court of the United States, as we have 
before stated, have decided that this Act did not extend 
to Oregon either the Pre-emption Act of 1841, or the 
Town-site Act of 1844. The County Seat Act of 1824 is 
a part of the land system in force at that time, which has 
never, by any other Act, been extended to this State. 


The patent to the County Commissioners for the town- 
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site being void, the only remaining question is as to the 
residence and cultivation of Perkins on this portion of the 
tract. His notification included the whole of the 640 
acres, and his proof, which was satisfactory to the Com- 
missioner of the General Land Office, extended over the. 
whole tract. That officer based his refusal to extgnd the 
patent, not-apon a failure of residence and cultivation, but 
upon the supposed conveyance by Perkins & Johnson, in 
May, 1850. This opinion is unquestionably erroneous. If 
the deed referred to had been legally executed and proven, 
which itis sot, still it would not be binding upon the 
estate afterwards acquired by Perkins under the Donation 
Act. This would be a proper construction of the law in 
case of a conveyance with covenants of warranty, or any 
express stipulation or agreement from which it would 
reasonably appear that the parties dealt and bargained 
with reference to the possibility or contingency of the 
grantor or vendor acquiring title from the United States;- 
but a simple quit-claim by Perkins, during his occupancy © 
and before the passage of the Act granting the land, 
would in nowise affect the atter-acquired estate in the 
premises. . 
Chapman vs. Schoo] District No. 1 etal., 1 Deady, 150, 

The Court, therefore, finds that Perkins was entitled to 
_a@ patent for the whole tract, as described in his notifica- 
tion, according to his claim survey, and that the division 
line, as claimed by the plaintiff, is the correct one. 

Decree for plaintiff. 
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H. HOLCOMB, Respondent. ) 
| | 
vs. 


J. H. TEAL, Appellant. J . 


APPEAL FROM POLK COUNTY. 


The affidavit of the sureties in an undertaking on appeal 
as to their qualifications must be filed consemporaneously. 
with the filing of the undertaking. 

What the affidavit should contain. . 

The bill of exceptions should be presented, allowed and 
signed at some time prior to the first day of the term next 
succeeding the term at which tke cause was determined. 

Motion to dismiss the appeal for the reason: 

1, That the undertaking is insufficient; and 


2, That the bill of exceptions is irregular. 


R. P. BOISE and P. C. SULLIVAN for the motion. 
J. J. DALY, contra. 


McArruur, J. 


It is contended that the undertaking herein is insuff- 
cient, for the reason that there is no proper justification of 
the sureties, and that the affidavit does not show that the 
sureties are not of that class of persons who, by Section 116 
of the Code, are prohibited from becoming sureties. There 
does not appear to have been any exception taken to the 
sufficiency of the sureties in the undertaking, consequently 
there was no justification necessary. Counsel have fallen 
into an error in considering the affidavit of the qualifica- 
tions of the sureties as the justification of the sureties. 
There is a wide distinction between them. The justifica- 
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tion need only be made after exception to the sufficiency 
of the sureties, who must attend before some qualified 
officer and be examined under oath in relation to their 
sufficiensy. Sec. 117 of Code. The affidavit ot the sure- 
ties to their qualification as such must be filed contempo- 
raneously with the filing of the undertaking. Sec. 107, 
sub. 4 of Code. It must set forth that each surety is a 
resident within the State, and that all taken together are 
worth double’ the sum specified in the undertaking over 
and above all debts and liabilities and property exempt 
from execution. It need not contain the negation that the 
sureties do not belong to the class prohibited by Sec. 116, 
sub. 1 of the Code. The undertaking and affidavit are 
sufficient. 

Passing to the second point raised by the motion, we 
discover, from the record, that the judgment attenipted to 
be appealed from was made and entered on November 21, 
1872. The certificate of the clerk, annexed to the record, 
bears date May 1, 1878. The bill of exceptions was 
allowed and signed by the Judge of the Court below July 
22, 1873. Consequently the bill of exceptions could not 
have been filed in the Court below, and could not have 
been a part of the judgment roll, as required by sec- 
- tion 269, sub. 2, of the Code, at the time of the mak- 
ing of the clerk’s certificate. The section referred to 
requires the clerk, after docketing the judgment, and 
before the next regular term of Conrt, to prepare and file 
in his office the judgment roll. We are of opinion that 
all the papers constituting the judgment roll must be s0 
prepared and filed. This Court will take judicial notice 
that a regular term of the Circuit Court was held in Polk 
county between the date of the entry of judgment herein 
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and the signing of the bill of exceptions. As the law 
stands the Judge had no authority to sign the bill of excep- 
tions. It should have been presented, allowed and signed 
at some time prior to the first day of the term next suc- 
ceeding the term at which the cause was determined. 
We cannot regard this bill of exceptions, and ‘as there are 
no errors complained of except those set forth therein, the 
motion to dismiss this appeal must be allowed. 
Appeal dismissed. l 


T. J. CARTER and - | 
_ 0. P. MASON, Plaintiffs and oe 
l vs. 
THE CITY OF PORTLAND, Defendant 
and Appellant. 
APPEAL FROM MULTNOMAH COUNTY. 
A dedicátion to public use may be by parol as well as - 


. by deed. 


~ To constitute a dedication by parol there must be some 
act or acts proved, evincing a clear intention to devote 
the premises to the public use. 

If one owning lands or having an equitable interest 
therein, (subsequently acquiring the title thereto) lays out a 
town thereon, and makes and exhibits a map or plan 
thereof with spaces marked streets, alleys, public squares, 
parks, etc., ane sells lots with clear reference to said map 
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or plan, (though unrecorded) the purchasers of lots in said 
town acquire, as appurtenant thereto, avery easement, 
privilege and advantage which the map or plan represents 
- as part of the town. 


€ 


Upon the sale of lots with such reference to the map or 
plan, the dedication of the spaces marked streets, alleys, 
public squares, parks, etc., becomes irrevocable. 


Formal acceptance by the corporate authorities is not 
necessary. — 


Where the dedication is irrevocable it need not be 
followed by immediate and continued use. 


Whatever is sufficient to direct the attention of a pur- 
chaser to the prior rights and equities of third persons, or 
of the public, so as to put him on inquiry into ascertaining 
their nature, will operate as notice. 


Notice should, with rare exceptions, be implied where 
, one is shown to have such knowledge as would superin- 
duce further inquiry in an honest, conscientious man. 


The facts are sufficiently stated in the opinion of the 
Court. 


WwW. W..PAGE, W. W. THAYER and O. P. MASON, for the 
Plaintiffs and Respondents. 


R. WILLIAMS, for the Defendant and Appellant. 


= 


MCARTHUR, J. | 

This suit was originally instituted in the Circuit Court 
of the State of Oregon for Multnomah county to quiet the 
title to certain parcels of land situate in the City of Port- 
land. The plaintiffs had a decree, enjoining the defendant 
from disturbing them in their enjoyment of the premises 
described in the complaint, and from setting up farther 


~ 
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claim thereto; and also for sixty dollars damages and for 
costs and disbursements. The canse is in this Court at 
this time to be tried de novo, upon the transcript and the 
depositions certified up therewith. 

The complaint alleges in substance, that the plaintiffs 
are the owners in fee simple and in possession of blocks 
numbered 280 and 281 in the City of Portland, County of 
Multnomah and State of Oregon. That the defendant 
claims an interest or estate in said blocks adverse to 
plaintiffs, viz: That said property was dedicated by 
some former proprietors of the City of Portland for 
public use, and that the said claim is a cluud upon plain- 
tiffs’ title. That on January 21, 1869, the defendant, 
under its said claim, wrongfully and unlawfully broke and 
entered upon said, premises and broke and threw down 
plaintiffs’ fence, enclosing-the-same, and damaged plain- 
tiffs in the sum of one hundred dollars. That on Febru- 
ary 6, 1869, the defendant again wrongtully and unlaw- 
fully broke and entered the said premises and again tore 
down said fence and damaged the plaintiffs in the further 
sum of one hundred dollars, and that the defendant 
threatens to repeat thé said alleged wrongtul acts. 
Wherefore they pray that the titie may be quieted in 
them, that the defendant be perpetually enjoined from 
repeating the said wrongful acts and that they have and 
recover the amount of damage as alleged. 

The defendant answered denying the plaintiffs’ posses- 
sion and alleging the said property to be public parks, 
claiming that the same had been dedicated by the former 
proprietors of said city, viz: Stephen Coffin, W. W. 
Chapman and D. H. Lownsdale, who, in 1850, were the 
owners and in possession, and who caused two maps of 
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` said city to be made by one Brady. That these two 
maps were copies of the original plat of the City of Port- 
land made by the proprietors, upon which the real prop- 
erty in controversy was marked out and designated as 
the public parks. That said Coffin kept and retained one 
of these copies and made frequent sales of lots and blocks 
of land insaid city by reference thereto. That the City 
of Portland adopted said map in 1852 and that Coffin 
ratified it after that date. That in 1862 Coffin obtained 
from the General Government a. patent for the land taken 
by him under the Donation Act of September 27, 1850, 
. which embraced the premises described in the complaint. 
That the plaintiffs fraudulently combined and confed- 
erated with said Coffin to obtain and recover from said 
city the said parcels of land dedicated to the public use. 
That on December 4, 1867, said Coffin, combining and 
confederating with the plaintiffs, fraudulently made and 
published a map or plat designated as “Coffin’s Addition 
to the City of Portland.” That on this map the parcels 
of land in controversy were numbered as blocks usually ` 
are upon town plats. That on all prior maps the said 
parcels of land remained unnumbered and were desig- 
nated as public parks. That said pretended map was 
executed by said Coffin before the plaintiff Mason, who 
signed his name thereto as a witness, and who, being a 
Notary Public, took the acknowledgment of Coffin and 
wife thereto. That the said map was recorded in the 
record. book of deeds of Multnomah county, Oregon. 
That on December 28, 1867, the plaintiffs, having a full 
knowledge of all the facts alleged in the answer in rela- 
tion to the dedication, obtained from Coffin and wife a 
deed purporting to convey to them the parcels of land in 


* 
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controversy, together with other parcels of land in said 
City of Portland for and in consideration of the expressed 
sum of three thousand dollars. The defendant charges 
that the said plaintiffs did not pay said consideration, but 
that all the acts of plaintiffs and of Coffin, in relation to 
the transfer of said property, were fraudulent and there- 
fore void, as against the city and all private persons who 
purchased lots, or blocks, of said oo prior to the 
making of the last mentioned map. 


The reply of the plaintiffs puts in issue the material 
allegations of the answer, and further alleges that they 
had purchased the property in good faith and for a valu- 
able consideration, and without any knowledge, information 
or notice of the same having been dedicated to the public; 
that the mep called “ Coffin’s Addition to the City of 
Portland,” is the only map of record of said ‘property; 
that the Brady map was never of record, and that neither 
of the plaintiffs had any knowledge of the existence of - 
any such map or plat until long after their said purchase; 
that said Coffin was the owner of said blocks, and that 
plaintiffs, nor either of them, had any knowledge that 
there ever had been a dedication of, or an attempt to 
dedicate, the said property to public use. 


The first question to be determined in this case is, did 
Stephen Coffin, the original owner of the land, and one of 
the proprietors of the town, dedicate these parcels of land 
to the public use, as alleged by the defendant in the 
answer? 


Beardsley, J., in the case of Hunter vs. The Trustees of 
Sandy Ilill, 6 Hill; 407, has furnished the most compre- 
hensive definition of dedication to be found in the books, 
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and he declares it to be “the act of devoting or giving 
property for some proper object, and in such manner as to 
conclude the owner.” 


It is a well settled principle of the common law that 
property may be dedicated to the public use, and that the 
dedication may be by parol as well as by deed. 

Barclay vs. Howell’s Lessee, 6 Pet., 498. 
Dummer vs. Jersey City, 1 Spencer ( N. J.), 86. 
State vs. Catlin, 3 Vt., 530. 

McKee vs. St. Louis, 17 Mo., 184. 

Hunter vs. Sandy Hill, 6 Hill, 407. 

Post vs. Pearsall, 22 Wend., 425, 454. 

Dover vs. Fox, 9 B. Mon., 200. 


It is also well settled that, to constitute a dedication by 
parol, there must be some act or acts on the part of the 
owner evincing a clear intention to devote or dedicate his 
property to some proper public use or private object. It 
becomes necessary therefore to ascertain, from the testi- 
mony, whether the acts of Coffin, if any he performed, 
evince a clear intention to dedicate the premises in contro- 
versy to the public use. In this connection it is proper to 
state that we have not regarded any of the testimony 
tending to prove the acts of Coffin, performed before the 
passage of the Donation Act, except that showing his par- 
ticipancy in procuring a survey, and in causing a certain 
map of the City of Portland to be made by one Short, and 
two copies thereof to be made by one Brady. The acts 
of Coffin, performed prior to September 27, 1850, the date 
of the Act referred to, standing alone, could not, in this 
case, be admitted to establish a dedication. The evidence 
of the dedication must be found, if at all, in the acts per- 
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formed subsequently to that time, and the above exception 
is made for the reason that it is clearly proved that Coffin 
used one of the copies of the Short map, made by Brady, 
in describing and referring to lots and blocks in the City 
of Portland, sold by him after the passage of the Donation 
Act, and also after he had obtained his patent trom the 
General Government in 1862. 

The following facts are cigany established by the testi- 
mony: 

That during the year 1850 Stephen Coffin, Daniel H. 
Lownsdale and Wm. W. Chapman were in possession and 
claimed to be the owners of what was known as “The 
Portland Land Claim.” That in that year,.and before the 
passage of the Donation Act, they caused a survey to be 
made of blocks, lots, streets, parks and other public 
grounds of the City of Portland, and portions thereof were 
designated upon the ground by stakes and monuments. 
That they caused a map thereof to be made by one Short, 
and upon said’map the parcels of land described in the 
complaint were designated, with others, as public parks, 
and were unnumbered. That prior to the said survey and 
mapping there were settlements made upon the “Portland 
Land Claim ” for the purposes of trade and commerce. 
That the said city was duly incorporated as a body politic 
for municipal. purposes, by Act of the Legislature of the 
then Territory of Oregon, dated January 23, 1851, and 
has ever since remained incorporated. That in- 1850, 
- John Brady, by the order of Coffin, Lownsdale and Chap- 
man, made two copies of the original map or plat of the 
city made by Short, upon both of which copies the prop- 
erty described in the complaint was marked and desig- 
nated as public parks, and the spaces were unnumbered. 
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That Coffin took possession of one of the copies made by 
Brady and made sales of lots and blocks according to the 
same up to December, 1867. That in April, 1852, the 
City of Portland, by its Common Council, adopted the 
map or plat drawn by Brady as the official map or plat ot 
the city, and this act was known to said Coffin. That- 
Coffin adopted, exhibited and used the Brady map from 
the time it was made, and after the date of the passage of 
the Donation Act, and after the adoption of the said map 
by the said city Council, and made sales of lots and blocks 
as designated on the same. That subsequently to the 
passage of Donation Act, and prior to December 4, 1867, 
the date of the making of a certain map to be presently 
mentioned, Coffin sold certain lots of land on the blocks 
lying opposite to and facing the public parks, at the same 
time informing the purchasers that the lots purchased 
were situated adjacent to the public parks. That on De- 
cember 4, 1867, Coffin made, published and recorded a 
map or plat designated as “ Coffin’s Addition to the City 
of Portland,” attached to which was a written instrument 
explanatory- thereof, by which he donated to the city all 
the streets as shown by said map or plat, and that on this 
map or plat the parcels of land lying between East and 
West Park streets, which parcels of land were designated 
on the previous maps as public parks, were numbered re- 
spectively as blocks 276, 277, 278, 279, 280, 281 and 282. 

The facts being as stated, we will proceed to an examina- 
tion of the principles of law applicable thereto, in order to 
ascertain whether the acts of Coftin can be properly re- 
garded as evincing a clear intention to dedicate, and 
whether the dedication when made became irrevocable. 

In the United States vs. Chicago, T How. (U. 8.) 185, 


we 
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the principle is laid down that a mere survey of land, by 
the proprietor thereof, into lots, streets and squares, will 
not amount to a dedication without a sale, and itis well 
settled, by the weight of authority, that a sale of lots or 
blocks with reference to a given map or plat describing 
lots and blocks as bounded by streets will amount to an 
immediate and irrevocable dedication of the streets. 

Rowan’s Exrs. vs. Portland, 8 B. Mon., 232. 

Augusta vs. Perkins, id., 207. . 

Newport vs. Taylor, 16 B. Mon., 699. 

Stone vs. Brooks, 35 Cal., 489. 

Hannibal vs. Draper, {5 Mo., 634. 

Schenley vs. Commonwealth, 36 Penn. St., 62. 

Dubuque vs. Maloney, 9 Iowa, 450. 

Winona vs. Huff, 11 Minn., 119. 

Huber vs. Gazley, 18 Ohio, 18; and 

Logansport.vs. Dunn, 8 Ind., 878. 


The same doctrine applies to public squares and parks 
and the dedication may be established in the same man- 
ner as in case of streets and alleys. : 

Commonwealth vs. Rush, 14 Penn. St., 186. 

Dover vs. Fox, 9 B. Mon., 200. 

State vs. Wilkinson, 2 Vt., 480. . 
Watertown vs. Cowen, 4 Paige (N. Y. Ch.), 510. 
Price vs. Thompson, 48 Mo., 363; and = 
Abbott vs. Mills, 3 Vt., 526. 


In the last case referred to it was_held that whenever. 

a public square or common is marked out, or set apart, as 

such, by the owners, and individuals are induced to pur- 

chase lots or lands bordering thereon, in the expectation 

held out by the proprietor that it should, so remain; or 
54 a : 


vw 
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even if there are no marks upon the ground, but a map or 
plan is made and lots marked thereon and sold as such, it 
is not competent for the proprietors to disappoint the ex-- 
pectations of the purchasers by resuming the lands thus 
set apart and appropriating them to any other use. 

We are of opinion that if one qwning land, or having 
an equitable interest therein, and subsequently acquires 
the title thereto, lays out thereon a town, and makes and 
exhibits a~plan thereof with spare ground marked as 
streets, alleys, public squares or parks, and sells lots with 
clear reference to that plan or map, the purchasers of the 
lots acquire as appurtenant thereto every easement, priv- 
ilege and advantage which the plan or map represents as 
part of the town. . 

Dovaston vs. Payne, 2 Smith’s Ldg. C., 224, 225. | 

Rowan’s Exrs. vs. Portland, 8 B. Mon., 232, 287. 

Barclay vs. Howell’s Lessees, 6 Pet., 206, 207. ` 

United States vs. Chicago, 7 How., (U. 8.) 196. 

Cincinnati vs. White’s Lessees., 6 Pet., 431. 

Dubuque vs. Maloney, 9 Iowa, 455. 

Godfrey ys. Alton, 12 II., 35. 

Asken vs.. Wynne, T Jones, (N. ©.) 22. 

Wilder vs. The City of St. Paul, 12 Minn., 208, 204, 
211. 

Trustees of M. E. Church of Hoboken vs. Hoboken, 
33 N. J., (Law) 21. . 

From the facts and the law as stated, we are of opinion 
that Coffin made a dedication by parol of the parcels of 
land described in the pleadings to the public, to be used 
as public parks, arid that the said dedication was subse- 
quent to the date of the passage of the Donation Act and 
prior to the date of the execution of the map known as 


g 
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“Coftin’s Addition to the City of Portland,’ and also prior 
to the date of the execution of the deed of Coffin and 
wife to the plaintiffs, under which the plaintiffs.claim. 

We pass now to the consideration of the questions of 
acceptance and user, for it is claimed by plaintiffs’ counsel 
that nothing less than a formal acceptance, by the corpor- 
ate authurities, of these particular parcels of land, or an 
actual entry upon, use and improvement thereof, by said 
corporate authorities, will amount to an acceptance, and 
that an acceptance was necessary to make the dedication 
irrevocable. 


The facts tending to show an acceptance on the part of 
the city are the following: That on April 29, 1852, the 
City Council, by proper resolution, adopted the Brady 
map as the city map or plat, and ordered the Mayor to 
appoint a special committee, with instructions to call upon 
the proprietors of the City of Portland, and ébtain from 
them a bond for, or deed of all the public streets in said 
city, and a deed of trust for all the lands donated to 
‘benevolent societies, public schools, public squares, etc. 
That a copy of the said map was made for the public use, 
that the same was kept and used by the city, and that on 
March 28, 1866, an ordinance was passed by the City 
Council authorizing the Committee on Streets and Public 
Property to contract for the improvement -of the public 
parks west of Seventh and south of Salmon streets, which 
includes the land in controversy. 


If the position assumed by plaintiff’s counsel be correct, 


t 


there could be no dedication to an unincorporated town or ` 


village, either by deed or in parol. The-law is; that a 
parol dedication is not a grant; it is,a right created in 


P 
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favor of the public, and is in the nature of an estoppel in 
pais. There need be no grantee in esse to take the fee, 
nor is it essential that the legal title should pass from the 
owner. . 

Beatty vs. Kurtz, 2 Pet., 256. 

New Orleans vs. United States, 10 Pet., 662. 

Dubuque vs. Maloney, 9 Lowa, 450. 

Kelsey vs. King, 33 How. Pr., 39. | 

Town of Paulet vs. Clark, 9 Cranch, 292. 

McConnell vs. Lexington, 12 Wheaton, 582. 


In New Orleans vs. United States, just cited, the Court 
says, that it is not essential that this right of use should be 
vested in a corporate body; it may exist in the public and 
have no other limitation than the wants of the community 
at large. We are of opinion that the acts of the city, by 
its council, show an acceptance on its part of the parcels 
of land in controversy, if such formal acceptance were 
necessary. Buta formal acceptance is not necessary. The 
acts of the inhabitants in the purchase of lots, the improve- 
ments of streets, etc., and their use conclude the owner, 
and the corporation may insist upon every right which 
any of its inhabitants may have acquired by virtue of the 


- original dedication. = 


Watertown vs. Cowen. 3 Paige (N. Y. Chi), 514. 
Dovaston vs. Payne, 2 Smith’s Ldg. Cases, 237, 241. 
Wyman vs. Mayor of New York, 11 Wend., 499. 
Langley vs. Galliopolis, 2 Ohio St., 107. 
New Orleans vs. United States, 10 Peters, 713. 


The purchase of lots and improvement of streets, with 
reference to the Brady map or plat, were acts of accept- 
ance.of the streets and other public places, and indeed of 
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the entire plan of the city as displayed upon the map. 


The fact that the city had not, before the alleged purchase 
by plaintiffs, used and. improved the parcels of land in 
controversy, cannot redound to the advantage of the 
plaintiffs. It was not necessary that these particular 
pieces, or parcels of land, should have been improved or 
used prior to said alleged purchase in order to entitle the 
city to hold them. They were shown by the map adopted 
by Coffin, and by the city, to be public parks and numer- 
ous and valuable private and public improvements were 
made with reference thereto, and thereby the dedication 
became irrevocable. As regards the improvement and 
use of public parks or squares, in like situation, it is suf 
ficient if they are-put to the use to which they are dedi- 
cated when the public convenience requires. In Rowan’s 
Exrs. vs. Portland, .above cited, a case somewhat analc- 
gous to the one under consideration, the Court says that: 
“The dedication having been made and proved _by the 
map, and the sales and conveyance of lots with reference 
to it, did not require a subsequent user to establish or 
prove it, and we are not sure that it could have been de- 
feated or lost by-non-user even for twenty years, except so 
far as it was ousted by an adverse use for that period. 
To say that a dedication to the use of the future town 
and of the public, made when the site of the town was 
in a state of nature, would be lost if not followed by im- 
mediate and continued use, or should be limited to the 
extent to which it was thus used, wuld deprive the dedi- 
cation ot -its intended value and, would make it a mock- 
ery.” The local authorities or the corporate guardians 
are the ones whose duty it is to improve, adorn and em- 
bellish the public parks, and where the dedication is irre- 


Se 
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vocable, as we hold it to have long-since become in this 

case, they are the judges as to the time when the public 
health and public pleasure demand the use and enjoyment 
of the lands dedicated. The original owner, though he 
has the naked fee, has no right whatever to interfere with 
the premises except where the use becomes absolutely 
impossible, or where the corporate authorities seek to put 
the premisés to some other use than that to which they 
were originally. dedicated. Then he, as well as any lot 
holder of the city, may proceed in equity to enforce the 
use according to the original dedication. 

Barclay vs. Howell’s Lessees, 6 Pet., 498. 

Williams vs. The Church, 1 Ohio St., 478. 

Webb vs. Moler, 8 Ohio, 552. 

Board, ete., vs. Edson, 18 Ohio St., 221. 

Harris vs. Elliott, 10 Pet., 25. 

County vs. Newport, 12 B. Mon., 538. 

We pass now to the consideration of the question as to 
whether the plaintiffs had notice of the claim of the public 
upon this land prior to their alleged purchase from Coffin 
and wife. The testimony shows that they knew that 
Coffin was the original proprietor of that portion of the 
city wherein the land in controversy lies. They knew 
also that he, together with the other proprietors, had laid ~ 
out and established a town upon’ the “Portland land 
claim.” They knew also that a town had been built upon 
said claim, which extended west beyond the public parks. 
They knew also that it had been built upon a plan in- 
dicated upon some other map than the one made by Coffin 
in December, 1867, and that no improvements had been 
made upon the “Park Blocks,” as they are commonly . 
called, throughout the entire length of the Coffin .claim, 
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while the blocks on both sides of the parks had been ex- 
tensively improved. The testimony also shows that both 
plaintiffs were residents of the city prior to the date of 
the making of the map of “ Coftin’s Addition to the City 
of Portland.” That Carter was.a member of the City 
Council in 1866, when the ordinance authorizing the 
“Committee on Streets and Public Property,’’ to contract 
for the improvement of the public parks, was passed. 
That deeds from Coffin, conveying nearly all the lots and 
blocks lying in that part of the city, had been executed to 
different parties prior to December, 1867, and these deeds 
were of record in the proper office, and many of the lots 
and blocks were improved and occupied. That the map 
according to which the conveyances were made was the 
Brady map, copies of which were upon the walls of the 
public offices of the city and county, to which plaintiffs 
frequently resorted in transacting their business. That 
plaintiff Carter had been engaged in buying and selling 
real estate in said city, and had known this property for 
six or seven years; had owned property described by the 
Brady map; had in 1866 executed a deed to one Stinson 
to lot 4 in block 216 and lot 6 in block 288, according to 
the “maps and plats of the City of Portland,’ and that 
said lot 4 in block 216 faces the row of public parks, but 
is north of the line of —Coffin’s claim. That plaintiff 
Mason wrote the said deed to Stinson and took the 
acknowledgment thereof in September, 1866. That Carter 
had heard of the park blocks and the Brady map before 
he purchased from Coffin in 1867. That both plaintiffs 
had engaged in conversations, in which the claim of the 
city to the property in controversy was alluded to, before 
they purchased. That plaintiff Mason, as Notary, Public, 
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took the acknowledgment of the Coffin map in December, 
1867. That prior to said date he had seen the Burrage 
map and had a copy of the McCormick or Directory map 

„in his office, upon both of which the parcels of land in 
controversy were unnumbered and were designated as 
public parks and were displayed as upon the Brady map. 
Finally, that the premises described were generally under- 
stood to be public property. 


Passing from the facts, let us consider the law touching 
notice. It is a well settled principle that to constitute no- `’ 
tice it is not necessary that it should be in the shape of a 
distinct and formal communication, and it will be implied 
where a party is shown to have had such means of inform- 
ing himself as to justify the conclusion that he has availed 
himself of thém. It has frequently been decided by the 

- American, as well as the English courts, that whatever is 
sufficient to direct the attention of a purchaser to the prior 
rights and equities of third persons, so as to put him on 
inquiry into ascertaining their nature, will operate as no- 
tice. 

Le Neve vs. Le Neve, 2 Leading Cases in Equity, 160. 

Barnes vs. McChristie, 3 Penn, St., 67; and 

Bohlman vs. Carter, decided at the last term of this 
Court. - 


Indeed, we think that notice should, with rare excep- 
tion, be implied where a party is shown to have such 
knowledge as would superinduce further inquiry in an 
honest, conscientious man. In Rowan’s Exrs. vs. Port- 
land, hereinbefore cited, Marshall, C. J., in delivering the 
opinion of the Court uses the following language, in rela- 
tion to notice, which is singularly applicable to the case 
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under consideration:- “The notoriety, actual as well as 
legal, f the acts involved in the making of a town, the 
laying out of the town upon-the- land,- the.repr egentation 
of it upon a map open to public inspection, * * * 
o% * * * * the advertisement and sale of 
lots according to that plan, the conveyance of them bp 
recorded deeds reterring to the plan, the subsequent en- 
closure and improvement of some of them for business or 
residence, and, in fine, the actual existence of a town upon 
the land, must be considered as giving to the world such 
notice of the plan, to which all these acts and facts must 
have reference, as to preclude the possibility of ‘afterwards 
acquiring from the original proprietor, or of asserting with 
a good conscience, any right or interest inconsistent with 
those which, according to the plan of the town, are appur- 
tenant to the lots, and ‘are, therefore, granted to or held for 
the lot owners or citizens, and the local or general public.” 
Applying these principles of law to the facta stated, we 
feel fully warranted in concluding that the plaintiffs had 
sufficient knowledge of the matters referred to, to charge 
-them with full notice of the claim of the City of Port- 
land to the parcels of land in controversy, prior to the 
= date of their alleged purchase. 


It was urged by plaintiffs’ counsel that a dedication 
could not be predicated of-the use of the Brady map by 
Coffin; for that the same was not of record. It is unneces- 
sary to discuss this proposition at length, for it must be 
obvious, from the views already expressed, that to support 
a dedication of streets, alleys, public parks, ete., it is not 
necessary to show that the map upon which such streets, 
alleys, public parks, etc., were displayed, was recorded, 
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but simply that it was used and referred to by the pro- 
prietor in selling the lots and blocks to which the stréets, 
alleys, public parks, etc., are appurtenant. 

The remaining questions are unimportant, and as the 
views already expressed are decisive of the case, they 
need not be discussed. 

It tollows that subsequent to the passage of the Donation’ 
Act, September 27, 1850, and prior to the date of the exe- 
cution and recording of the map of “ Coffin’s Addition to 
the City of Portland,” December 4, 1867, Coffin dedicated 
the land in controversy to the public use, that before the 
date of the deed from Coffin and wife to plaintiffs, De- 
cember 28, 1867, the dedication had become irrevocable; 
that the plaintiffs purchased with full knowledge of the 
pre-existing rights of the public in and to said parcels ot 
land, and therefore took only the naked fee and acquired 
` no rights or equities which they can assert against the 
public use to which the premises were dedicated by their 
grantor. 

The decree of the Court below must be reversed and 
the suit dismissed at plaihtiffs’ cost. 


A. P. ANKENY, Appellant, ) 


vs 
MULTNOMAH COUNTY, Respondent. | 
APPEAL FROM MULTNOMAH COUNTY. 


Construction of that part of Act of December 19, 1865, 


oo 
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which delares, “It shall be the duty of the Assessor to 
deduct the amount of indebtedness within this State, of any 
person assessed, from the amount of his or her taxable — 
property, given under oath.” 


1... Held, that there is an ambiguity in the language of 
the Act requiring judicial construction. 


2. That the language, “indebtedness within this State,” 
has reference to the locus in guo of the creditor, rather 
than the place of the payment of the debt. 


38. That aithough the debt, sought to be deducted from 
the value of taxable property, may have been contracted 
and made payable within this State, and although the 
creditor, at the time the debt was contracted resided 
therein, yet if, at the time of the assessment, the creditor 
_is a non-resident of the State, the indebtedness cannot be 
deducted. 


Statement of the Case. 


An assessment for the year 1871 was duly levied upon the 
property of A. P. Ankeny, the appellant, consisting of 
town lots in the City of Portland, valued at $8,050. An- 
keny sought to have the Assessor deduct from the assessed 
value of his property, his indebtedness consisting of a note 
executed by him May 30, 1871, at the City of Portland, 
and made payable to Jemima Wheeler for $15,000, which 
note was secured by mortgage on a portion of said town 
lots. The Assessor refused to deduct the indebtedness, 
and Ankeny afterward, at the November term of the 
Courty Court for Multnomah county, sitting as a Board of 
Equalization under the provisions of Act of October 25, 
1870, again made application for the deduction of said 
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indebtedness, which the Court, upon the hearing, also 
refused to allow. 

The record of the County Court, in the premises, shows 
an agreed state of facts to the effect: 1. That said An- 
keny was, and is, a resident of Multnomah county, and is 
assessed for real estate therein; 2. That, at the time of 
said assessment, and at the time of these proceedings, said 
Ankeny was indebted to one Jemima Wheeler, by note 
and mortgage, for $15,000, as above stated; 3. That said 
promissory note was executed in Portland, and made pay- 
able there; 4. That said Jemima Wheeler, at the time ot 
the loan of the money, for the payment of which said note 
and mortgage were given, was residing in Multnomah 
county, and had resided there for some period before that 
date; 5. That said Wheeler’s residence, at the date of 
said assessment, and at the date of these proceedings, was 
to said Ankeny unknown, but that it was reported that 
she had departed to Washington Territory, whether for 
permanent residence or not was not apparent. 

The decision of the County Court, refusing to deduct 
this indebtedness, under the state of facts agreed upon, 
was taken to the Circuit Court on writ of review and the 
judgment of the County Court was there affirmed, from 
which decision the cause was appealed to this Court. 


SHATTUCK & KILLEN, for Appellant. 
ADDISON C. GIBBS, for Respondent. 


BONHAM, J. 

This case simply involves a question of statutory con- 
struction. i 

The language of the Act of December 19, 1865, author- 
izing the deduction of indebtedness from the -assessed 
value of taxable property, ìs as follows: 
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«It shall be the duty of the Assessor to deduct the 
‘amount of indebtedness, within this State, of any person 
assessed from the amount of his or her taxable property 
given under oath.”’ . 

It is claimed, by counsel for appellant, that, the ques- 
tion whether the indebtedness is within the State is de- 
‘termined by the place of payment. That it having been 
agreed, in this case, that the indebtedness of Ankeny to 
Wheeler was payable at the City of Portland, therefore 
it was an indebtedness within this State, and should have 
been deducted from his assessment. . 

On the other hand counsel for réspondent claims that 
whether the debt be within the State or not depends on 
whether the creditor resides in the State. 


It is claimed, by counsel for appellant, that the lan- 
guage of the statute, “indebtedness within the State” is 
so plain and conclusive that it is not susceptible of the 
construction claimed for it by respondent’s counsel, with- 
out an invasion by the Court of the prerogative of the 
law-making power. . 

It is conceded, however, by counsel for appellant, that 
if the statute read, “indebtedness to persons within the 
State,” then respondent’s construction would be correct; 
and it might, we think, with equal propriety, have been 
admitted, by counsel for respondent, that if the statute 
read “indebtedness payable within the State’’ that then the 
construction claimed, by counsel for appellant, would be 
correct. l . 

But, unfortunately for those who are called upon to 
incur the expense of finding out what the- Legislature did 
mean, the restrictive words above suggested were not 
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used by our law-makers, which, if they had been, would 


have placed the language of the statute beyond the neces- 
sity of judicial construction. 


It is a well settled rule of statutory construction that 
such meaning is to be attached to the language of the law- 
maker (especially in the case of remedial statutes), as will 
effectuate the object and purpose of the_law. And we 
cannot agree with counsel for appellant that the meaning 
of this statute as held by the County and Circuit Courts for 
Multnomah County, was not a legitimate exercise of judi- 
cial construction. It is true that it is the duty of Courts 
to determine the intention of the Legislature from the fair 
import of the words of the statute, and not to presume or 
conclude that something was intended which the language 
of the law does not warrant. Yet it often occurs from the 
hasty action or inadvertence of the law-maker that lan- 
guage is employed which is more or less ambiguous; and 
it then becomes the duty of the Courts to determine by 


the established rules of statutory construction what was 
intended. 


Chancellor Kent, in discussing this subject, says (1 Kent's 
Com., 11 edition, p. 501): 


“The true meaning of the statute is.generally and 
properly to be sought from the body of the Act itself. 
But such is the imperfection of human language and the 
want of technical skill in the makers of the law, that 
statutes often give occasion to the most perplexing and 
distressing doubts and discussions -arising from the am- 
biguity that attends them. It requires great experience 
as well as the command of perspicuous diction, to frame a 
law in such clear and precise terms as to secure it from 


é 
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ambiguous expre eons and from all doubt and criticism 
upon its meaning.” ~ 


And the same author turther says (idem 502): “It is 
an established rule in the exposition of statutes that the 
intention of the law-giver is to be deduced from a view 
of the whole, and of every part of a statute, taken and 
compared together. The real intention, when accurately 
ascertained, will always prevail over the literal sense of 
terms. gj = = When the words are not 
explicit, the intention is to be collected from the context, 
from the occasion and necessity of the law, from the 
mischief felt and the objects and remedy in view; and the 
intention is to be taken or presumed, according to what is 
consonant to reason and good. discretion.” 

See also The People vs. The Utica Ins. Co., 15 John- 
son, 357. s 
Whitney vs. Whitney, 14 Mass., 92. 


So far then as the specific directions of a statute are 
clouded by ambiguity, it is the province of the Courts to 
determine from the general import of the language used, 
and the obvious intention of the law-maker what was 
intended in any given particular. In this case, in speaking 
of “indebtedness within the State,” our law-makers 
omitted to express directly whether they meant indebted- 
ness to persons within the State, or indebtedness payable 
within the State. 


Now in order to ascertain the true meaning of the words 
of the statute employed as referred to let us inquire what 
was the obvious intent and object of the Legislature in| 
passing the Act of December 19, 1865. The only rational 
object, and the only one that we have the right to presume 
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was had in view by the Legislature was the important 
and equitable consideration of the equalization of taxes. 
This the Constitution of the State requires of the Legisla- 
ture, wherein it says (Bill of Rights, Sec. 82), “all taxation 
shall be equal and uniform.” The presumption in the 
absence of proot to the contrary is that all officers do their 
duty. It was and is the duty of the Legislature as tar as 
practicable to see that “all taxation shall be equal and uni- 
form,” hence that must have been their object in passing 
the law authorizing the deduction of indebtedness within 
the State from the value of taxable property therein. 

If A buys a tract of land of B for $5,000, and not hav- 
ing the means to pay for it, executes to B his note secured 
by mortgage on the land for the purchase price, to require 
that A should be taxed for the land, and that B should 
be taxed on his note and mortgage, would virtually be a 
double assessment of the same property. And inasmuch 
as B’s note and mortgage are taxable, and A does not 
absolutely own any property, because his creditor B has a 
lien upon it-for its whole value, it would be making taxa- 
tion equal and uniform to exempt A and require B to pay 
the tax. But again, as a safeguard to the State, the law 
must provide that the property shall be once taxed in 
every assessment year; because it is situated within the 
jurisdiction of the State, and is subject to protection by 
the law. Hence the creditor must be within the jurisdic- 
tion of the State and liable to taxation to exempt the 
property of the debtor. This isin harmony with our ad 
` valorem system of taxation, as well as with the provision 
of our State Constitution referred to. To hold that the 
debtor should be exempt when the creditor was a non- 
resident of the State (as was admitted to be the fact in 
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this case), would be to hold that the property might not 
be taxed at all. 

But it may be said that, in this case, when thẹ debt in 
question was contracted, Ankeny’s creditor was a resident 
of the State of Oregon, and that he was not shown to be 
privy to the subsequent removal of Mrs. Wheeler from 
the State. To this we answer, that in a case of this kind, 
the creditor might be considered as the hostage of the ` 
debtor; and if the latter desires to avail himself of the | 
benefits of the Act of December 19, 1865, ke must see 
that his creditor remains within the jurisdiction of the 
State, or at least that he is there at the time of the assess- 
ment of the debtor. To give this law the construction 
claimed for it by counsel for appellant, would be to opena . 
door to fraud, evasion and inequality in taxation, which 
experience teaches that it is the duty of the law-maker to 
guard against. 3 

For illustration, suppose again that A, being a resident 
of Marion county, where taxes are now twenty-five mills 
on the dollar, and, having property therein worth $50,000, 
should conclude, just before the Assessor should come 
around, to borrow $50,000 of his friend B, giving his note 
therefor payable at Salem, and with the understanding 
between debtor and creditor that the latter should remove 
temporarily from the State. By this transaction A would 
realize the snug sum of $1,250, although B might return 
to the State within a few days afterward and collect his 
$50,000 from A. And such also.would be the result if 
appellant's position be correct, if B were, in the first place, 
a non-resident of the State. | 


It might be proper to remark, that the foregoing illus- 
56 
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tration was not suggested by the facts in this particular 
case, but it is given to illustrate the facility with which 
the spirit of the law might be evaded by an act of shrewd 
financiering, which it is to be feared would be too often 
resorted to if the law in question is to be construed as 
claimed by appellant. 

We think that the language of the statute, “indebted- 
ness within the State,” has reference to the place of resi- 
dence of the creditor rather than the place of the payment 
of the debt. : 

Johnson vs. City Council of Oregon City, 3 Ore- 
gon, 13. 

And that a debtor, at the time of his assessment, must 
be able to show that his creditor is a resident of the State 
in order to entitle him to the deduction of his indebted- 
ness under the statute. 

Judgment affirmed. . 


Z 


JAMES F. BYBEE, Appellant, 


VS, 
GEU. SUMMERS and 
WM. ELLIS, Respondents. | 


APPEAL FROM CLATSOP COUNTY. 


| 
| 


1. In a suit for partition of real estate, the order or 
decree of the Court directing the partition or the sale of 
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the premises without further proceedings, is not a final 
decree, but only an interlocutory order, and is not notice 
to parties and their privies, etc., under the provisions of 
Sec. 15, p. 154 of the statutes of 1855. 

2. To bind innocent purchasers for a valuable consid- 
eration by, the proceedings in the suit for partition, under 
the doctrine of his lis pendens, the cause should be prose- 
cuted with reasonable dispatch. A suspension of pro- 
ceedings for more than five years would be an unreasonable 
delay. 


Statement of the case. 


On the 10th day of August, 1869, plaintiff (appellant) 
commenced this proceeding under the provisions of Sec. 
877, p. 244 of the Code, for the purpose of carrying into 
execution a decree of the District Court of Clatsop county, 
alleging in his complaint that on the 10th day of Septem- 
ber, 1859, one Cyrus Olney commenced proceedings 
against this plaintiff and one James Taylor for the partition 
of lots (1) one and (2) two in block (55) fitty-five -in the 
town of Astoria. That on the 18th day of October, 1859, 
upon the hearing of said cause, it was adjudged by the 
Court that said Olney was the owner of the undivided 
3-6 of said property, and this plaintiff 2-6 and said Taylor 
the remaining 4. And it further appearing to the Court 
that said lots owing to the condition of the improvements 
thereon could not be divided without prejudice to the 
owners, the Court decreed the sale of thesame. Plaintiff 
further avers that said Olney afterwards purchased the 4 
interest of said Taylor by deed bearing date April 4th, 
1862; and that said Olney conveyed to defendants (respond- 


ents herein) his entire interest in said premises by deed 
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bearing date June 28th, 1865. Plaintiff concludes with a 
prayer for a decree of the Court below, renewing the order 
of sale of October 13th, 1859, and enforcing the same be- 
tween the parties to this suit according to their respective 
rights as set out in complaint. 


Defendants, for answer to plaintiff’s complaint, admit 
the partition proceedings and order of sale of October 18, 
1859, as set out in complaint, but deny that plaintiff is the 
owner of said premises or any part thereof as against 
them, and claim that they are the owners of the whole 
thereof by deed from said Olney, who, they allege, ac- 
quired the same by deed from John McClure, the donee 
of the Government, under Act of Congress of September 
27, 1850; and that the conveyances from the Government 
to McClure, and from McClure to Olney, were duly re- 
corded. | 


- Defendaxts further aver that they purchased said prem- 
ises from Olney in good faith, for a valuable consideration 
and without any knowledge of plaintiff’s claim to any 
right, title or interest in the same. No reply was made 
by plaintiff and this cause was submitted to the Court 
below on stipulation of the parties without submitting any 
testimony, each party claiming judgment on the plead- 
ings. The Court below rendered a decree for the defend- 
ants, dismissing plaintiff’s cause, from which he appeals 
to this Court. 


HILL, THAYER & WILLIAMS for Appellant. 
JOHNSON & McCOWN for Respondents. 


Bonnam, J. 
Two questions are presented by the pleadings and the 
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arguments of counsel in this case for the consideration of 
the Court: 


First. Was the order of the District Court for, Clatsop 
county, made October 18, 1859, directing the sale of the 
premises described in the partition suit of Olney against 
Bybee.& Taylor, a final. decree in effect, or was it only an 
interlocutory order? 


Second. If the order above referred to was only inter- 
Jocutory, would the rights of the plaintiff (Bybee) to the 
interest claimed by him in the premises be protected by 
the doctrine of lis pendens ? 


It was urged by counsel for appellant with a good deal 
of apparent force and reason by analogy, that the finding 
of the Court of October 13, 1859, determining the rights 
-of appellant and the other parties to the partition suit, to 
their respective.interests in the premises in: question, and 
directing the sale of the same, was in effect a final deter- 
mination of those questions, and that nothing remained to 
be done except to enforce that order or decree inthe man- 
ner and by the means similar-to those recognized and 
usually resorted to by Courts for that purpose. The judg- 
ment ot the Court in this case, it is claimed, was equally 
as final and conclusive as the decree of a Court directing 
the foreclosure of a mortgage and the sale of the mort- 
gaged premises. i 

But the character of the decision of the Court of 
October 18, 1859, determining the interests of the parties 
to the suit in the premises in controversy, and directing 
the sale of the same, isto be determined, not by . the 
common law, but by the statute in force at the time on 
_ the subject of the partition of real estate. 
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‘Section 15, on page 154 of statutes of 1855, reads: 
“The Court may confirm or set aside the report and, if 
necessary, appoint new referees. Upon the report being 
confirmed judgment shall be rendered that such partition 
be effectual forever, which judgment shall be binding 
and conclusive— 


“1. Onall parties named therein and their legal repre- 
sentatives who have, at the time, any interest in the prop- 
erty divided, etc. 5 i "4 m i 


“2, On all persons interested in the property who may 
be unknown, to whom notice shall have been given of the 
- application for partition by publication, as directed by 
section 5; and 

“3. On all other persons claiming from such parties or 
persons or either of them.” 

Tt is claimed by counsel for appellant that “the decree 
of a Court of competent jurisdiction (Code, p. 329, See. 
728) is not only binding upon the parties, but privies also, 


including privies in estate, and the purchaser from one of , . 


the parties takes subject to the decree and cannot dispute 
its binding force.” 

The principle above enunciated, as applicable to this 
case, is true if the decree be a final one. And it may also 
be true where the decree is not final, under the doctrine 
of lis pendens, if the suit or proceeding is prosecuted with 
reasonable diligence and dispatch. But we are clearly of 
the opinion that the section of the Code above referred 
to (Sec. 723, p. 829) only has reference to a final judgment 
or decree or a final order. 


The inquiry then arises, was the judgment of the Dis- 
trict Court, for Clatsop county, rendered October 18, 1859, 
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directing the sale of the premises in question a final judg- 
ment? We hold that it was not. -The language of the 
statute of 1855 (Sec. 15, p. 154) is, “apon the report be- 
ing confirmed judgment shall be rendered that such par- 
tition be effectual forever, which judgment shall be bind- 
ing and conclusive’ on all the parties and persons named 
in said section. This section of the statute declares by 
implication that until the report of the referees is con- 
firmed by the Court, the proceedings ‘theretofore had 
shall not, as a judgment, be binding and conclusive, but 
the decision of tne Court is only an interlocutory order. 
Freeman on Judgments, Secs. 29, 30 and 31. 


Section 31, referred to in defining an interlocutory de- 
cree, reads: 


“A decree is interlocutory which makes no provisions 
for costs, and in which the right is reserved to the parties 


to set the cause down for further directions not inconsistent ` 


with the decree already made, and so is a decree which 
contains a provision for a-reference of certain matters, and 
that all further questions and directions be reserved until 
the coming in of the report of the referee.” 


The eflect of ajudgment or decree in partition, is to be 
determined by the statute and not by the common law. 
Morenhout vs. Higuera, 32 Cal., 289. 
Kester vs. Stark et al., 19 Ill, 328. 


In the case of Kester vs. Stark et al., above referred to, 
Spencer Stark, who was not made a party to the partition 
suit, came in after partition -had been decreed by the 
Court, and Commissioners to divide the land had made 
their report, and filed his answer to the petition by way 
of interpleader setting up an interest held by him in the 
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premises sought to be partitioned; and the Court, in speak- 
ing of his right to do so, says: “The statute says the 
interpleader may be filed during the pendency of such suit 
or proceeding.” Any time before the case is finally dis- 
posed of, must be considered as during its pendency. 
Until that time it is before the Court, and entirely subject 
to its control and jurisdiction, and any previous orders or 
proceedings may be changed, altered or amended to meet 
the exigencies of new facts which may be brought before 
the Court by new parties, by their interpleaders. Haere- 
everything was in fiert when this interpleader was filed. 
The suit or proceeding was not yet finally determined, but 
was still pending, and the interpleader was filed in proper 
time. | 

Another test. of the finality and conclusiveness of the 
proceeding of the Court of October 18, 1859, is ‘whether 
an appeal might have been taken from thesame. We are 
clearly of the opinion that it could not, and that the order 
or decision of the. Court, directing the sale of the premi- 
ses, etc., as set out in plaintiff’s complaint, does not place 
the subject matter of the proceeding res judicata as 
between the parties, or innocent purchasers trom them, or 
either of them. 

And, as a further reason in support of the correctness of - 
this proposition, it should be borne in mind that the correct : 
and established practice of our Courts, under the Code, as 
it was also under the statutes of 1855, referred to, in pro-, 
ceedings for partitions, after the order of partition or sale 
(as the case may be) is made by the Court, and the ref- 
erees are appointed to divide or sell the premises in ques- 
tion, to continue the cause for the report of such referees, 
and for the final determination of the proceeding. On the 
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coming in of the report the same may be confirmed, 
rejected or modified; and, prior to the confirmation of the 
report, no question of costs can properly be determined, 
and no judgment rollis required to be made up by the 
clerk under the directions of the statute, and no entry of 
the cause is required to be made by him in the judgment 
lien docket, all of which are tests of the finality of the 
proceeding. | 


To hold that the order of the Court below, of October 
13, 1859, was in effect a final judgment, and not only bind- 
ing and conclusive upon the parties to the partition, pro- 
ceeding under section 15 of the statutes of 1855, but also 
on all other persons claiming from such parties, or either 
of them, would be to greatly jeopardize the rights of inno- 
cent purchasers of real estate. i 


w 


It appears from the pleadings in this case that the de- 
fendants, on the 28th day of June, 1865, and more than . 
five years after the order of sale of October 13th, 1859, 
was made, purchased from Cyrus Olney the whole of the 
premises in controversy. And the defendants allege (and 
itis not denied) that they purchased the same in good 
faith and for a valuable consideration, and without any 
notice of appellant’s interest therein; and that said Olney 
then had a clear record title to the premises. 


It is true that as a rule, a grantor can convey no higher 
estate in lands than he has himself. But for the protection 
of innocent purchasers a system of registration is provided 
by law, the failure to comply with which may result in 
the forfeiture or loss of one’s estate. Itis highly impor- 
tant to the security of titles to real estate that they should 
be spread and made patent to the whole world in some 


L 
i 
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kind of legal record. By the established law and practice 
of registration what was required ot these respondents as 
prudent and cautious men when they purchased the lots 
in controversy in June, 1865? In the first place they as- 
certained that their grantor, Olney, had a clear record title 
by deed duly recorded from McClure, and that McClure 
held a patent from the Government of the United States 
to the lots in question. The next inquiry which would 
suggest itself would be to further examine the records of 
deeds to ascertain if the land in question had been alien- 
ated by deed of prior date to another. Then the record 
books of mortgages would also be resorted to to ascertain 
if there were any incumbrances on the land. Next, the 
judgment hen docket would be referred to, to determine 
if there were any incumbrances by judgment, or any ad- 
judications to which the respondent's grantors were’ par- 
ties, which would operate as an alienation or estoppel by 
record. The investigations thus far are all aided by rec- 
ords, which the law requires to be alphabetically indexed 
for ready reference. No judgment roll having been made 
up and no entry in the judgment lien docket having been 
made of the order of October 13, 1859, declaring the sev- 
eral interests of the parties to the partition proceeding, 
nothing would be elicited from this quarter to indicate 
that appellant claimed any interest in the lots in question. 

The next and last inquiry on the part ot respondents 
then would be to see if under the doctrine of lis pendens 
their grantor’s title was in any way affected. To obtain 
the desired information, they would enquire of the Clerk 
of the Court concerning causes pending in the courts of 
record of Clatsop county and examine the dockets of 
causes pénding and the pleadings on file therein. 


~ ~ 


> 
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This brings us to the cousideration of the second ques- 
tion involved in this case. Was the sale and conveyance 
by Olney of June 28th, 1865, to respondents, made 
pendente lite; or in other words, was the interest of Bybee _ 
in these lots protected by the doctrine of lis pendens? 
As hereinbefore stated, this inquiry involves no difficulty 
in its solution. The constructive notice which the law 
presumes by lis pendens is less reliable, we think, than 
any of the other kinds of constrictive notice arising from | 
registration; and in order that a party may be thus pro- 
tected, the suit should be prosecuted with reasonable 
diligence and dispatch. 

_ Freeman on Judgments, Sec. 202. 

Adams’ Equity, 5th American edition, p. 323, note 1, 
and cases there cited. 

Diamond vs. Lawrence County, 37 Pa., 858. 

Erhman vs. Kendrick, 1 Met. Ky., 146. . 

Ferrier vs. Buzick, 6 Clarke’s Iowa, 258. 

2nd Leading Cases in Equity, 171 and 175. 

In this case the parties to the partition proceeding not 
only failed to use reasonable diligence in the prosecution 
of their suit, but were guilty of gross laches. It appear- 
ing, from the pleadings, that no further step was taken 
after securing the interlocutory order of sale of October 
13, 1859, until August 10, 1869, when the appellant was 
compelled, in order to consummate his remedy, to come in 
under section 3877 of the Code, and ask for the revival of 
the proceeding by an original suit. To give effect toa 
lis pendens the suit should be prosecuted with such dili- 
pence as to give the proceeding some kind of notoriety. 
Aiter so long a lapse of time little opportunity would be 
aiforded a purchaser to ascertain the condition of a title 
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which he might be looking up, so far as it might be 


affected by the pendency of legal proceedings; for the 
reason that papers are liable to be mislaid and the vause 
omitted from the docket, and a new clerk might, in the 
meantime, come in, who would have no personal knowl- 
edge of the former proceedings, and the purchaser, under 
such circumstances, would be very liable to fail to get 
information of the pendency of the cause. 

We think that a fair regard for the rights of an innocent 
purchaser, under such circumstances, demands that he 
should not suffer. 

Decree affirmed. 


Nors — This cause was first submitted at the September 
term, 1871, and a majority of the Court, on the hearing at 
that time, were of opinion that the decree of.the Court 
below should be reversed. An application was afterward 
made, under the rule, for a rehearing of the cause, tor the 
reason that, owing to the unavoidable absence of the prin- 
cipal counsel for respondents, the case was not fully pre- 
sented on their behalf. At the July term, 1873, of this 
Court a rehearing was granted, and, after a thorough 
re-argument and mature deliberation, the decree of the 
Court below was affirmed, all the justices concurring. 


i 
| 
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JOHN COGSWELL, Respondent, ] i 
Vs. 


JOHN H. HAYDEN, Appellant. J ` 
APPEAL FROM LANE COUNTY. 


The allegation being that D “made, executed and de- 
livered”? a promissory note, is' not put in issue by an 
answer denying that he delivered it. 

It being necessary for the payee to endorse the note in 
order to make it negotiable paper, he must be treated as 
first endorser without regard to the time of his endorse- 
ment or the locality ot his name on the note. 


An action may be maintained by second endorser 
against first endorser for money paid on the note. 

This is an appeal from a judgment recovered at law. The 
complaint alleges that on May 28, 1872, one William 
Davidson made, executed and delivered his promissory 
note to Hayden; that Hayden endorsed it and for value 
sold and transferred it to one Wm. Barlow; that Cogs- 


well endorsed it subsequent to Hayden; that said Barlow - 


sold and delivered the note to John Rines; that Rines 
commenced an action thereon in the Circuit Court of Mult- 
nomah county, and recovered judgment therein against 
appellant and respondent, for seven hundred dollars and 
more, gold coin; that execution was issued thereon, and 
respondent was compelled to pay $364 46 cents, gold coin, 
and $27 75 cents currency; that respondent had filed a 
notice of said payment upon said’ judgment, and a claim 
for repayment, which had been duly entered by the clerk 
of said Court on the margin of the docket where said 
Judgment was entered. 
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The appellant, for answer, denied that William David- 
son delivered his promissory note to defendant for any sum; 
denied that said note was ever delivered to respondent; 
denied that appellant, for value received, sold or trans- 
ferred said note to W. W. Barlow, or any other person; 
denied that respondent endorsed said note subsequent to 
appellant; denied indebtedness generally; and, fora fur- 
ther answer, alleged that, on the 28th day of May, 1872, 
appellant and respondent, for the accommodation and 
benefit of said Davidson, indorsed said note as security 
for said Davidson; that appellant indorsed said note upon 
the express condition that the respondent would indorse, 
of which fact respondent had notice at the same time; 
that the note was delivered to said Barlow and not to.ap- 


pellant; that appellant paid his half, ete. 


The respondent’s counsel filed a motion to strike out 
the denials in appellant’s answer, which was granted by. 
the Court; also, demurred to the matter set up in said 
answer as a separate defense, which was sustained by the 
Court, and, the appellant refusing to answer over, the 
Court gave judgment for respondent for the relief de- 
manded in the complaint; from these rulings this appeal 
is brought. 


G. B. DORRIS for Appellant. 
R. S. STRAHAN and THAYER & WILLIAMS for Respondent. 


McArtuor, J. 


The allegation in the complaint being that Davidson 
“« made, executed and delivered” the note is not put in issue 
by the denial in the answer that he “delivered’’ the note. 
Such a denial operates as an admission of the making and 
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execution, facts which in law embrace and included a 
delivery. 


The denial that the note was delivered to, Cogswell 
must, we think, be regarded as immaterial. It was made 
payable to the order of Hayden and whenever he endorsed 
it, as it is admitted he did, he became the first endorser. 
The only presumption that can arise fiom Cogswell’s 
endorsement is that he intended to become second en- 
dorser. As in the case of Bacon vs. Burnham, 37 N. Y., 
616, “it must. be supposed, in the absence of any proof to 
the contrary, that perceiving the name of the payee in the 
note, he endorsed it on the presumption that the name of. 
such payee, to whose order it was made payable, would 
also, at some timé, appear on the note, for only thus 
would it become negotiable.’’ In the same case it was 
held that the locality of the names is immaterial, and 
whether the name of Cogswell should appear above or 
below that of Hayden, or before or after his in point of 
time, would not change in any respect his position as 
second endorser. It follows therefore that the denial that 
Cogswell endorsed the note subsequently to Hayden is 
frivolous. 


The denial that appellant, “for value received,” sold 
or transferred the said note to Barlow does not raise an 
issue for the reason that the note might have been sold or 
transferred and value not have been received. The denial 
of indebtedness must, in this action, be treated as a conclu- 
sion.of law, for none of the facts out of which the indebt- 
edness is alleged to have arisen, are denied. 


As to the right of action we regard it as a settled prin- 
ciple that an action may be maintained by a second en- 
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dorser, against a first endorser, for money paid on account 
of the note. 
Wright vs. Butler, 6 Wend., 288. , 

The fact that the parties endorsed for the accommoda- 
tion of Barlow does not, we think, change the rule as to 
their relative liability. They are governed by the rules 
applicable to endorsers generally. 

Judgment affirmed. 


STATE OF OREGON, Respondent | 


vs 
A. M. CORNELIUS, Appellant. | me, 


APPEAL FROM LANE COUNTY. | 


Syllabus. 


A Sheriff does not acquire a special ownership in real 
property by levying an attachment thereon. The only 
effect of such levy is to create a lien upon the real property 
in favor of the attaching creditor: from the date of the 
levy. 

Real property cannot be the subject of larceny. 

Unless the officer levying upon personal property capa- 
ble of manual delivery, takes the same into his custody, 
he does not acquire a special property therein. 

Appellant was indicted and convicted of the crime of 
larceny in the Circuit Court of Lane County, alleged to 
have been committed in the taking of a large belt from 
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his own saw-mill. It was alleged in the indictment to be 
the personal] property of J. N. Poindexter, Sheriff of Lane 
county. At the trial it appeared in evid ence that on 
September 3d, 1873, a writ of attachment was levied by 
said Poindexter as Sheriff upon a portable saw-mill, be- 
longing to appellant, by posting a certified copy of the 
writ upon the mill. No written return having been made 
upon the writ, the Sheriff was allowed to give oral evi- 
dence as to the manner in which the writ had been levied. 
It did not appear who owned the land upon which the 
mill stood, or its condition at thé time of the levy, except 
that it was a portable saw-mill. The belt was upon the 
mill two weeks atter the levy of the attachment, but it 
failed to appear whether it was attached to the mill at the 
time said writ was levied. It appeared, however, that 
after the writ was levied, the belt was taken by appellant 
and sold. The jury were instructed by the Circuit Court 
“that the mill of defendant was real property, and ‘that 
the levy upon the mill by posting up a certified copy of 
the writ was a sufficient levy upon the mill, and every- 
thing necessary to and for the operation of the mill; and 
that if the belt in question was upon the mill at the time 
of the levy, the belt was levied upon by the Sheriff, and 
he thereby obtained a special property in the belt and the 
possession of the same.” 


# 


CHENOWETH for Respondent. 
Messrs. STRAHAN, DOLPH and KELSAY for Appellant. 
Prim, J. E 


The instruction of the Court below, as to the effect of 
the levy of the attachment upon the saw-mill, we think 


58 
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was erroneous in this: If the millin question was real prop- 
erty, and the belt in question was so attached thereto as to 
become a fixture, the Sheriff acquired no special owner- 
ship in the mill by virtue of a levy made in the manner in 
which this was made. The only effect of such a levy was 
to create a lien upon the real property in favor of the party 
suing out the attachment, from the time of the levy. 
(Code, p. 177, sec. 149). In fact, if the saw-mill was real 
property, and the belt a fixture, it was not the subject of 
larceny. But, on the other hand, if the belt had become 
personal property by reason ot being detached from the 
mill, such was insufficient to create a special property in 
the Sheriff, for the reason that it was not taken into his 
custody. Section 147, subdivision 2, of the Code provides 
that “personal property, capable of manual delivery to the . 
Sheriff, and in the possession of a third person, shall be 
attached by taking it into his custody.’ Subdivision 3 
provides that “other personal property shall be attached 
by leaving a certified copy of the writ, and a notice speci- 
fying the property : ow with the pene having the 
possession of the same.’ 


It is ordered that the judgment of the Court below be 
reversed. 
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HIRAM SMITH, Administrator of the estate of’). 
WM. FOSTER, Deceased, Respondent. 
vs. 


JOHN FOSTER, Appellant. J 
APPEAL FROM BENTON COUNTY. 


A pleading should contain a concise statement of the 
facts constituting the cause of action or defense, instead 
of the evidence from which such facts may be inferred. 

The mere readiness and willingness of-a debtor to pay 
a demand when due amounts to nothing without an offer 
or tender of payment by him, and a refusal by the cred- 
itor. i 
An agreement to substitute any other thing in lieu of 
the original obligation is void unless actually carried into 
execution and accepted as satisfaction. 


Statement of the case. 


This was an action to recover a balance due upon a 
promissory note executed by appellant to Wm. Foster on 
the fourth day of February, 1864, due one day after date. 

It is alleged in the answer that at the time of the exe- 
cution and delivery of the note, one James Foster was the 
agent of Wm. Foster to collect and receive money for 
him, and to forward the same to him in Missouri or retain 
it on deposit, as he might deem best. Immediately after 
the execution of the note, and when the same became due 
(which was the next day after its execution) appellant was 
ready and willing to pay it, but said agent not being ready 
to receive it he retained the money, at the request of said 
agent, under an agreement that the money for which the 
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note was given was to remain with appellant on deposit 
without interest, to be paid over whenever demanded by 
said agent. 
' This answer was demurred to, upon the ground: 

1. The facts stated do not constitute a defense to the 
complaint. 

2. The answer attempts to vary ‘and control the effect 
of a promissory note by matters outside thereof. 

-3. There is no consideration alleged in the answer for 
the agreement set up therein. | 

The Circuit Court having sustained the demurrer, and 
having rendered judgment against the een he has 
appealed to this Court. 


Messrs. THAYER & STRAHAN, for Respondents. 
Messrs. KELSAY & BURNETT, for Appellant. 


Prim, J. 

Under the Code a pleading should contain a concise 
statement of the facts constituting the cause of action or 
defense, instead of the circumstances and evidence from 
which such facts may be inferred. 

This answer appears to be obnoxious to this rule of 
pleading, but waiving this objection we think the de- 
murrer to the answer was properly sustained, upon the 
ground that the matters set up in it were insufficient to 
constitute a defense to the cause of action contained in 
the complaint. 

The answer undertakes to satisfy one promise by mak- 
ing another without alleging that the second promise was 
accepted by the creditor in satisfaction of the first. Such 
an agreement could not opérate as a payment of the note_ 
unless it was accepted as such by the party to whom the 
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original promise was made. The answer not only fails to 
aver that the agreement was accepted in satisfaction of 
the note, but also fails to aver that it was ever executed 
or performed by appellant by keeping the money on de- 
posit subject to the order of respondent. 

The principle appears to be well settled that “a mere 
agreement to substitute another agreement, or anything 
in lieu of the original obligation, is void unless actually 
carried into execution and accepted as satisfaction.”’ 

2 Bouvier, 247. 

It was also averred that the maker of the note was 
ready and willing to ‘pay the note when it became due, 
‘but a mere readiness and willingness to pay a demand 
when due amounts to nothing without an offer or tender 
of payment, by one party, and a refusal by the other. | 


Judgment affirmed. 


ROBERT HENDERSON, Respondent, ` 
VS. . 


THOS. MORRIS, Appellant. J 


When a party has been misled or taken by surprise by 
the act of the adverse party, it devolves on him to bring 
the fact to the knowledge of the Court, and if he seeks to 
review the point on appeal he should make the showing a 
part of the record. . 

Allowing or refusing an amendment is addressed to the 
discretion of the Court and will be reviewed only for the. 
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purpose of determining whether there has been an abuse 
of discretion. rror will not be presumed. 


The facts are stated in the opinion of the Court. 


Messrs. HURLEY, SULLIVAN and BOISE for the Appellant. 
Messrs. CATLIN, THAYER & WILLIAMS for the Respondent. 


Upton, C. J. 
The appellant was defendant in the Circuit Court and 
he assigns as error a 1uling permitting the plaintiff to 
amend his complaint, and also a ruling permitting. the 
plaintiff to read in evidence a transcript of the plaiatiff’s 
book of accounts. . 
The first count of the complaint was for money loaned, 
in the amount of $400. The amendment was permitted, 
in reference to another count which, in the original com- 
plaint, was as follows: “ Plaintiff, for further cause of ac- 
tion alleges that the defendant is indebted to the plaintiff 
in the sum of $269 88, balance upon an account fur money 
deposited, for goods sold and delivered to the -defendant, 
for money paid to the defendant at the defendant’s request, 
one thousand dollars check sold, assigned and delivered to 
the defendant between the 17th day of June, 1871, and 
the 14th day of March, 1872, a statement of which ac- 
count is hereto attached and made part of this complaint.”’ 
The defendant answered the complaint, without objection 
to its form, admitting that he purchased the check of the 
plaintiff for $1,000, but alleging that he paid for the check 
in money at the time of the purchase. The defendant 
also set tp a counter claim for goods sold and for money 
paid to the plaintiff. The replication admits that at the 
time the check was sold to the defendant. the defendant — 
handed to the plaintiff $1,000 therefor, but alleges. 
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that on the same day the plaintiff deposited the same 
money: with: the defendant. Upon -these pleadings the 
parties went to trial before a jury, and it was shown in 
evidence that the plaintiff sold the check to the defend- 
ant, who handed to him the money ($1,000) for it, and 
that immediately after receiving the money the plaintiff 
returned it to the defendant and left it in his hands. After 
the introduction of the evidence and before the argument, 
the “plaintiff was permitted to amend the complaint, and 
to proceed for the $1,000, thus received -for the check, as 
if he had originally declared for that amount of money 
deposited. | 


The appellant claims that it was error to permit the 
amendment; that he was taken by surprise; that the com- 
plaint as amended is insufficient to entitle the plaintiff to 
recover or receive credit for the $1,000 last mentioned, as 
a deposit, and that it was error for the Court to admit testi- 
mony of the deposit of this amount. 


It is obvious from what appears in the transcript that 
the parties proceeded with the trial and presented their 
evidence inthe same manner they would have done if 
what is alleged in the replication, as to the payment and 
return or deposit of this money, had been set forth in the 
complaint, and the real question to be considered is not 
whether this complaint would have been good on demur- 
rer, but whether the Court erred in permitting the amend- 
ment. Section 94 of the Code of Civil Procedure enacts 
that, ‘No variance between the allegation in a pleading’ 
and the proof shall be deemed material, unless it have 
actually misled the adverse party to his prejudice.” 


Upon the filing of the replication the defendant was 
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informed of the true nature of the-plaintiff’s demand, and 
if he was not satisfied with that mode of setting out the 
facts—if he was of opinion that the deposit of the money ` 
was not a proper matter-to be plead in the replication— . 
he could have tested that question before trial, by filing a 
- demurrer. The replication having apprised him of the 
~ nature’ of the plaintiff’s case, after going to trial with such 
knowledge and without objection to the form of the plead- 
‘ings, he caunot reasonably say he was taken by surprise. 
It was urged on the argument that the error of admitting | 
evidence of this deposit before the complaint was amended 
is a good ground .for a new trial, but the transcript does 
not show that the evidence was objected to at the time. 
It does not appear by the transcript that the appellant was 
misled or taken by surprise, or that he excepted to any 
ruling on this point until permission was given:to amend. 
On the contrary, it appears that he was apprised before 
the trial commenced of the nature of the plaintiff’s'claim. 
When a party claims that he was taken by surprise, he 
should bring that fact to the knowledge of the Court 
where the surprise occurs, and it he wishes to review the 
decision of the Circuit Court in refusing to grant relief, 
the transcript should disclose what showing was made in 
the Circuit Court. " 
The American River W. and M. Co. vs. tue Bear 
River W. M. Co., 11 Cal., 389. | 
Karth vs. Orth, 10 Cal., 192. 
Rabe vs. Wells, 3 Cal., 426. 
The question of allowing or refusing an amendment is 
addressed to the discretion of the Court, and is reviewable 
only for the purpose of determining whether-the exercise 


of discretion has been abused. , : 
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Hedges vs. The Tennessee Marine and Fire Insurance 
Co., 8 N. Y., 4 Selden, 418. 
Rice -vs. Gashivie, 18 Cal., 54. ' 
Smith vs. Billett, 15 Cal., 26. = 
It is urged, however, that this amendment should not 
have been permitted, because it substantially changes the : 
cause ot action; that an action for money deposited is 
substantially different from a cause for the value of a 
check or bill of exchange sold and delivered. 


The facts disclosed by the pleadings and the circum- 
_ stances adduced in evidence, so far as the evidence is dis- . 
closed by the transcript, show that both the original and 
the amended complaint relate to the same transaction, and 
it is difficult to say from the evidence, éven. after the trial, 
whether the transaction should be deemed a sale ‘of a 
check, or a deposit of money. The plaintiff actually sold 
a check to the défendant, but whether its price remained 
unpaid or whether it should be deemed paid and the 
money déemed placed on deposit under a new contract of 
bailment, is not made certain ‘by the evidence presented 
in the record. It would not be extraordinary if, in such a 
transaction, the parties themselves gave no thought to this 
distinction, and are now unable to inform a Court or jury 
whether the amount due is due upon the sale or as a 
‘deposit. The case seems to be fully within Section 95 of 
the Code, which enacts that “where the variance is not 
material, the Court may direct the fact to be found accord- 
ing to the evidence, or may order an immediate amend- 
ment without costs;’’ and, we think, Section 104, which 
requires this Court to disregard errors and defects “ which 
shall not affect the substantial rights of the adverse party,’ 
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is designed to prevent judgments from being disturbed 
upon grounds like the one here referred to. 


In determining whether there was error in admitting in 
evidence a transcript from the plaintiff’s books of account, 
it may be first considered whether the books of account, 
if presented, would have been admissible. The respon- 
dent cites Le. Frank vs. Hewitt, 7 Cal., 186, and some 
other authorities, to establish the point that a party, in 
case he has no clerk and has kept his own books ot 
account, may upon a proper showing be permitted to intro- 
duce his books of account to charge the adverse party, 
and these authorities are met with the argument that, 
since -parties may now be witnesses in their own behalf, ` 
the reason of the rule has disappeared and the rule should 
no longer be recognized. The respondent also claims that 
the point can not be considered in this Court, because, 
although it appears by the bill of exceptions that the 
defendant objected to the evidence, the bill of exceptions 
does not disclose the grounds of the objection, and he. cites 

Rabe vs. Wells, 3 Cal., 148. | 
18 Wend., 262. 
Jencks vs. Smith, 1 Coms., 92. 


It may be fairly deduced from the transcript that the 
defendant objected to the evidence on the ground that the 
books were not competent testimony. Without going 
into the question whether a party may introduce his own 
books of account to prove the delivery bf goods, or the 
payment of money, we think the books become admissi- 
ble upon another and entirely different ground. There 
was annexed to the complaint an account, or bill of items, 
and the defendant, in cross-examination, asked of one of 
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the plaintiff’s witnesses, whether that account was not 

copied from.the plaintiff’s books, and .the’ witness 

answered that it was. The record does nat disclose 

whether evidence was introduced to sustain or rebut the 

answer thus given, but the defendant, having put the 

question and taken the witnesses’ answer, cannot ask the 

Court to assume that the evidence was inadmissible. If 

the object. was to contradict or discredit the witness, it 

may have been important to the plaintiff to establish the, 
truth of the answer; if so, the books become material and 

competent evidence. The record is silent as to whether a 

sufficient showing was made to authorize the introduction 

of the transcript in place of the original books, and it 

does not appear that an exception was taken on the 

ground that the original books were not produced. Tt 
devolves on the appellant to show the error affirmatively, 

and as the transcript does not disclose an error affecting a 

substantial right, the judgment should be affirmed. 


BEN HOLLADAY, Respondent, | 
VS. l > 
HENRY A. DAVIS, EE 


. An agent of a railway corporation, charged with the 
duty o! selecting the route or line of railway, cannot law- 
fully disregard the interest of his principal in making the 
selection; and if, for a consideration moving to himself, he 
should agree to select a particular route the agreement 
would be void. | 
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.When it appears on the face of the complaint that the 
plaintiff is not the real party in interest, and he sues as the 
trustee of an express trust, the complaint should show for 
whose benefit the action is brought. 

This appeal is from a judgment of the Circuit Court for 
-= Linn County, overruling a demurrer to the complaint. 
The plaintiff sued to recover an amount alleged to be due 
on a contract in the form of a subscription list, in which 
the several subscribers,.of whom the defendant was one, 
had respectively promised to pay the plaintiff specified 
amounts, in case the plaintiff should cause the line of the 
railroad, of the Oregon and California Railroad Company, 
to be located in a specified manner. It is alleged, in the 
complaint, that the plaintiff is the owner of a majority of 
the stock of the Oregon and California Railroad Company, 
a corporation duly incorporated under the laws of’ Oregon, 
which was engaged in building a railroad then completed 
to a point twelve miles north of Harrisburg; that the 
plaintiff was one of the Directors, and the President of 
the corporation, “and, as such President, Director and 
stockholder, had the power to cause said road to be located 
and constructed on such line or route as he, this plaintiff, 
might desire or determine,” and that he “was duly author- 
ized, by said corporation, to control: said location ;”’ that 
there were two routes for said road, both surveyed, one 
passing some miles east of Harrisburg and the other run- 
ning through Harrisburg; that the former was the cheaper 
of the two, and that, “to induce the plaintiff to cause the 
‘said road to be constructed to some point” within Harris- 
burg, the defendant entered into a contract in which, “in 
consideration that the plaintiff would cause the line of the 
said Oregon and California Railroad to be constructed to 
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some point” within Harrisburg, and in consideration of 
one dollar, the defendant agreed “to pay the plaintiff the 
sum or value of two thousand dollars, in United States gold 
coin, in real estate,” as soon as the railroad should be so 
constructed; that, afterwards, the plaintiff caused the said 
railroad to be so constructed, and, in all respects, complied 
with terms of the contract, and that, although requésted, 
the defendant refused to comply on his part. The defend- 
ant demurred to the complaint, alleging defect of parties, 
want of capacity in the plaintiff to sue, and that the com- 
iplaint does not state facts sufficient to constitute a cause of 
action. 


Messrs. TANDY, STRAHAN and HELM for the Appellant. 
Messrs. DOLPH, BRONAUGH, DOLPH & SIMON for the Respond- 


ent. 
Upton, C. J. 

The sufficiency of the complaint in this cause is ques- - 
tioned on the general ground that all agreements made 
with railway corporations with a view to influence the 
corporation as to locating its route or line of-road, or as to 
the places to and from which it shall be constructed are 
contrary to public policy, and therefore void, and also on 
the specific ground that from the relations existing be- 
tween the plaintiff and the railway corporation the alleged 
contract is against public policy. 

In support of the first position the appellant claims that 
if such inducements can be held out to influence the loca- 
tion of roads, transactions of the kind may be so perverted 

„as to operate most injuriously to the public, causing great 
lines of travel to deviate from the most direct route, and 
from points where roads are most needed. On the other 
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hand it is urged that railways are usually originated by . 
means of individual enterprise and upon the strength of 
private capital, and that in their construction the route or 
direction is and must! be influenced and governed by the 
amount of business and patronage to be anticipated on the 
respective routes, the relative ccst of constructi7n and the 
inducements held out by those desiring railroad facilities; 
„that upon the same principle that Government aid may be 
granted by the United States to corporations or to indi- 
viduals to induce the construction of roads in particular 
directions, or to induce the establishment of lines of ocean 
steamers, similar inducements may be held out by States, 
communities or individuals, without violating any public 
or private right or any rule of morality, that if 
those who need railroad facilities could be prohibited 
from offering such inducements it would leave com- 
munities in many instances without the power of pro- 
curing roads; and that leaving parties to act as their 
interests shall prompt them in such cases, is the surest 
mode of promoting the public interest by causing roads to 
be located and constructed where they are most needed. 

From the view taken by the Court of the relations 
existing between the plaintiff and the corporation it will 
not be necessary to express any open on the proposition 
first named. 

It appears trom the complaint that the plaintiff, who is 
a stockholder and an officer of the corporation, being 
empowered by the corporation, was acting as its agent 
in selecting the route of its road. While acting as such 
agent the plaintiff was, of course, bound to exercise his 
discretion and judgment in the interest of the corporation 
and he could not lawfully contract to do anything in that 
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matter contrary to the interest of his principal. Inas- 
much as it was his duty to be governed by the interests 
of the corporation in locating the road, if he obtained a 
promise of money, from a third party, as compensation 
for selecting the route which his duty to the, corporation 
requires him to select, the promise was without any equiv- 
alent, and if such promise was made to induce him to 
select a different route, the promise would be in fraud of 
his principal. 


Any agreement of such an agent to select a particular 
- route, if based upon a consideration moving to himself, 
would be held to be , unlawful, as ib said by Gilbert, J., 
in Bliss vs. Mattison, 52 Barb., 335: 


“An agreement which is. designed, or which in its 
nature and effect tends to lead persons who are charged 
with the performance of a trust or duties for the benefit 
of others, to violate or betray them, is contrary to public 


policy.’ “It is enough if such is the tendency of it.” 


This doctiine is not seriously controverted by the ap- 
pellant, but it is said in avoidance of this objection that 
the contract was made for the benefit of the corporation, 
that the plaintiff was the agent of the coporation, both in 
making the contract and in bringing this action, and that 
he is entitled to sue in his own name, as the trustze of an 
express trust. 'In support of this position the respondent 
cites Considerant vs. Brisbane, 22 N. Y., 389. 


It was held, in that case, that the plaintiff could main- 
tain the action for money due to the corporation, it being 
shown, on the face of the complaint, that in making the - 
notes sued upon the defendant treated the plaintiff as the 
trustee of an express trust. The action was upon prom- 
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issory notes given by the defendant in consideration of 
stock of the corporation, to be delivered to him on the 
maturity of the notes. The notes were made payable to 
the plaintiff “as executive agent of the company.” In 
the opinion it is stated that the plaintiff was not personally 
bound to deliver the stock, and that the corporation was 
bound; and it appeared on the face of the complaint that, - 
in making the contract, and in bringing the action, the 
plaintiff was acting as the trustee of an express trust. 
The code of that State is identical with ours, in regard to 
the authority of a trustee to sue in his own name, and 
provides that “every action must be prosecuted in the name 
of the real party in interest,” except that “a trustee of an 
express trust’’ may sue in his own name, and that “a per- 
son with whom and in whose name a contract is made for 
the benefit of another, is a trustee of an express trust 
within the meaning of this section.” The Court held 
that the note was an express contract to pay the plaintiff 
for the use of the company. It does not appear by the 
complaint in this cause whether or not the payment was 
to be made for the benefit of the corporation. If it is 
true in fact that the contract declared upon was made for 
the benefit ot the corporation, and that the corporation 
could compel the plaintiff to account to it for the money 
obtained, that fact is not stated in the complaint; there is 
not enough stated to show that the plaintiff was author- 
ized by the corporation to make the contract, or that he 
made it for the benefit of the corporation. 

As this is not shown, and the plaintiff is not entitled to 
` recover to his own use under the facts stated, the demurrer 
should be sustained, and the ee of the Circuit Court 
must be reversed. 
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A. UGLOW, Respondent. 


_ One who has a right to the enjoyment of an easement 
has a right to enter for the purpose of repairs, as against 
the owner of the servient estate, whenever the easement 
cannot be otherwise enjoyed; and he has the right to dig 
up and use the adjacent soil for the purpose of repairs 
whenever there is no other mode. 


Where the record does not disclose whether or not the 
mode of making reposes depends on the construction of a l 
written instrument, error does not afħirmatively appear 
from a statement in the record that the Court instructed 
the jury that the defendant was not obliged to bring ‘soil 
from elsewhere to repair a ditch conveying water over the 
plaintiff’s land. 


This is an action for damages alleged to have been 
caused by improper use and management of a water race, 
leading through the plaintiff’s land to the defendant’s 
flouring mill. 

The complaint states that the plaintiff is owner and en- 
titled to the possession of a certain parcel of land, and that 
the detendant is owner of and in possession of the right of 
way to a narrow strip of land through said premises to be 
used as a mill race, to run the flouring mill of the defend- 
ant, and charges that the defendant wrongfully failed and 
neglected to keep his race in good repair, to clean it out 
and to keep up the banks, and thereby caused the waters 
of the race to overflow and damage the plaintiff’s land. 
The complaint also contains a count for damages, caused 
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by the defendant’s entering upon-the lands of the plaintiff 
adjacent to the defendant’s water race and digging up and 
removing the turf and soil in repairing the race, the ag- 
gregate amount of damages claimed being $1,700. 

The answer puts in issue all that is charged respecting 
the acts and negligence of the defendant. The cause was: ` 
tried by a jury, and a verdict having been rendered in 
favor of the defendaat, the plaintiff appeals to this Court 
and states the following as the grounds of his appeal: 


1. The record does not show that the jury was present 
in Court during the trial on the 24th day of May, 1878. 


2. The Court refused to charge “that the defendant 
had no right to dig the turf, soil and meadows of the 
plaintiff to the distance of ten or fifteen feet from the 
race and convey away and use the same in repairing, the 
said race.” 

3. The Court, after refusing the instruction aforesaid, 
charged the jury on the same point as follows: “It is . 
not the province of the Court to decide that question as a 
question of law, but it is for the jury to determine it 
from the circumstances of the case. The defendant would 
not be obliged to take soil from his race or bring material 
from somewhere else to repair a breach in his race, but 
might take the necessary material for making such re- 
pairs from the premises of the plaintiff, near the race, 
doing no unnecessary damage thereby, and going no further 
from the line of the ditch than is absolutely necessary, 
and the jury may determine from the circumstances to 
what distance he may go from the race for such material.” 

4, The Court refused to charge “that the defendant 
had no right to use said right of way or race, for floating 
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wood or logs, but only for the purpose of carrying water 
to his flouring mill.” 

J. L. COLLINS and N. B. HUMPHREY, for the Appellant.' 

BOISE & WILLIS, for the Respondent. 


Upton, C. J. 


The question principally controverted on the argument 
is, whether one who is entitled to construct a ditch or 
water race and convey water over the lands of another, 
has the incidental right to use the soil adjacent to the race 
in making repairs. The brief of the appellant refers to 
numerous cases touching the obligation to repair and the 
right to enter for that purpose as between the owners of 
the dominant and servient estates, but the authorities cited 
do not directly decide the question here presented. No 
one of them furnishes a general rule by which to de- 
termine the right to use the soil adjacent to the artificial 
water course for the purpose of repairs in cases where the 
same repairs can be made by other but more expensive 
means, 


I 


It is very clear from the authorities cited, and it is an - 
elementary doctrine, that one who has the right to use 
has incidentally the right to repair; and it follows that if - 
repairs cannot be made without doing acts that would 
otherwise be an unlawful encroachment on the lands of the 
owner of the servient estate, the necessity of making re- 
pairs and the right to make them includes the right to 
occupy and uge whatever is indispensable for that purpose; 
but none of the authorities cited give us a rule for deter- 
mining, in the absence of express agreement of the par- 
ties, whether one who has an easement in the land of an- 
other to convey a atream of water over itin arace may 


| 


= 


£ Da 


AT6 ' DECISIONS SUPREME COURT, 


Thompson vs. Uglow. 


dig up the soil near the race forthe purpose of repairing 
the banks, in case the repairs can be made by bringing ` 
soil from elsewhere. The appellant lays much stress on 
the statement made in Washburn on Easements, Secs. 196, 
254, and in many cases cited in his brief, to the effect that 
the rocks and the earth extracted in constructing a canal 
belong to the owner of the soil. He fails to recognize the 
fact that the soil of which the canal itself is constructed 
belongs to the owner of the servient estate, and that he 
who has the dominant estate and the right to repair and 
to usé a water-race to convey water is entitled only pro 
hoc. One who has such easement in the lands of another 
has not the ultimate property that will authorize him to 
carry away the soil or use it for any purpose not connected 
with the use of the water; hence, the fact that the rocks 
and the earth excavated are the property of the owner of 
the soil does not settle the question whether the owner of 
the dominant estate may take them for the purpose of 
making repairs. 

The right to convey water through or over the lands of 
another, unless it is a mere license revokable at the will 
of the owner of the soil, rests in grant; and the terms of 
the grant, when they can be definitely ascertained, control 
its extent. The- grant may be evidenced by deed, or it 
may be presumed from long enjoyment. In the one case 
the terms of the deed, and in the other the mode of enjoy- 
ment, must be known to enable a Court to determine who 
is bound to repair, or to what extent a party is privileged 
or restricted in the mode of making repairs. 


The general rule, that a party who has a right of enjoy- 
ment has also a right to enter and make necessary repairs, 
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is essential to the enjoyment of the thing granted. This 
right necessarily. passes by the grant, otherwise it would 
be in the power of the grantor to virtually nullify and 
defeat his own deed, by depriving are grantee of the 
power to repair and use the thing granted. If the mode 
of enjoyment, and of making repairs, is specified in the 
grant, the Court was only to construe the contract; or, if 
the right has been acquired by prescription, the Court will 
ascertain, under the ordinary rules of evidence, how the 
right has been exercised and enjoyed, but’ cases arise 
where an easement has been acquired by deed, and the 
instrument is silent both as to the party bound to make 
repairs and as to the privileges and duties of the -party in 
making them. 


It has been stated, in general terms, that where the deed 
thus leaves the matter of repairs to be implied, each case 
must be determined according to its own peculiar circum- 
stances. The authorities cited establish the following gen- 
eral principles: i 

The owner of the servient estate is not obliged to make 
repairs unless by virtue of a covenant so to do, express or 
implied. The owner of the easement is privileged to repair 
in all cases where the easement cannot be enjoyed without 
repairs; and, in making them, he may dig up the soil and 
otherwise use and encumber it, doing no more injury than 
'is necessary when such course is indispensable to the enjoy- 
ment of the easement. 


When a particular mode of repair is convenient, but not 
indispensably necessary, no general rule is laid down in 
the authorities cited. 


In the case before us the terms of the deed are not set 


A — 
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` out, and it does not appear by the pleadings whether or 


not the rights of the parties, in making repairs, are defined . 


by the deed or contract under which the easement is 
claimed. On this point the complaint alleges that the 
plaintiff is owner, and in possession of, certain premises, 
and the defendant “is owner, and in possession of, a right 
of way to a narrow strip of land through said premises, to 
‘be used as a mill-race to run the flouring mill of the defend- 
ant.’ No objection was taken to the form of the plead- 
ing, and the Court construes this to be a statement that 
the defendant had an easement in the plaintiff’s land, to 
convey a stream of water over it in a race to the plaintiff’s 
mill. 


The contract by which the easement was created not 
being before us, and this Court having no information as 
to its terms, touching the subject of repairs, can not decide 
as a matter of Jaw whether the defendant had a right to 
dig up the soil; neither can it be ascertained trom the 
facts alleged or the evidence disclosed by the transcript, 
whether these repairs could have been made without 
digging up the soil. | 


The Court instructed the jury that the defendant would 
not be obliged to take soil from his race or bring material 
from elsewhere to repair a breach in the race. Under 
certain conditions of the pleadings and evidence, the point 
involved in this instruction would include a question of 
‘fact which should be submitted to the jury, but if the 
right depended on the construction of a deed or other 
writing, it was a matter to be passed upon by the. Court. 
As it does not appear by the record whether the contract 
under which the easement was acquired was in evidence, 


f 


i 
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we cannot say that the instruction was improper. The 
Court properly refused to instruct that the defendant had 
no right to dig the turf to the distance of ten or fifteen 
feet from the race. If there was a material question as to 
whether ten or fifteen feet was a reasonable eange; it 
was a question for the jury. 


The plaintiff requested the Court to instruct “that the 
defendant had no right to use the ditch for floating wood 
and logs.” This the Court refused to give, and charged 
that “if by reason of floating wood or logs the race be- 
came stopped up and thereby was caused to overflow and 
damage the plaintiff the defendant would be responsible 
for damages.” 


It is not shown, by the transcript, whether or not the 
defendant had the right to float wood and logs in the 
ditch, and no issue is made by the plaintiff on this point. 
Evidence that the ditch was used for that purpose appears 
to have been admissible, as tending to show that the 
overflow was caused by a negligent or improper mode of 
using the ditch, but unless the overflow resulted from that 
use the question whether the defendant was entitled to 
so use the ditch was an abstract proposition, not material 
to the decision of the cause, and upon which it was not 
the duty of the Court to instruct. Using the ditch for 
that purpose was riot made a ground for general or special 
damages, and it would have tended to mislead the jury to 
give an instruction from which it might be inferred that 
the defendant was entitled to evem- nominal damages for 
that cause alone. 


There is nothing in the point first stated “that the 
record does not show that the jury was present dur- 
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ing the trial on the 24th of May. The record shows that 
the jury was regularly empaneled and sworn on the 28d 
of May; that the trial continued to the 24th, and that on 
the latter day the verdict was returned in Court. Every 
presumption is in favor of regularity after jurisdiction is 
acquired. 


The judgment should be affirmed. 


WM. M. PITMAN, Respondent, ; 
vs. ; > 

| | 

WILSON BUMP, Appellant. J 


The Act of October 22, 1870, amending the Practice 
Act -and limiting the period for commencing certain 
actions to two years, includes within that limit only causes 
of action that accrued after the passage of the Act. 


This case involves a construction of Section 9 of the Act 
of October 22, 1870, relating to the limitation of the time 
of commencing actions in certain cases, entitled “An Act 
to amend an Act entitled an Act to provide a Code of 
Civil Procedure, approved October 11, 1862.”’ 


The Section. reads as follows: “Section 9. That sub- 
division 5 of Section 6 of Chapter I of the Code of Civil 
Procedure is hereby repealed, and that Section 8 of said 
Chapter be amended to read as follows:_ Section 8. 
Within two years—1. An action tor libel, slander, assault, 
battery, false imprisonment for criminal conversation or 
for any injury to the person or rights of another not 
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arising on contract, and not herein especially enumerated. 
2, An action upon a statute for a forfeiture or penalty to 
the State or county.”’ E 

In the original Act, actions for criminal conversation 
were mentioned in subdivision 5 of Section 6, and the 
period of limitation was there fixed at six years. The 
appellant claims that by the amendment the -time for 
commencing this action has been limited to two years, and - 
that it appears on the face of the complaint that at the 
commencement of the action it was barred by the statute. 
The cause of action accrued March 27, 1870, seven months 
before the passage of the amendatory Act, and the action 
was commenced February 12, 1873. The defendant de- 
` murred to the complaint, and the demurrer being over- 
ruled, the defendant appeals. | 


Messrs. BURNETT, STRAHAN and KELSAY for the appellant. 


The amendment applies to all causes of action existing 
and prospective. The law makes no exception and the 
Court can make none. 

9 How., 526. 

12 Minn., 577. 

1 Ogn., 31. | 

13 Minn., 153, 234. 

18 Pet., 45. 1 

42 Ver., 234. i 

The Statute of Limitations forms no part of the contract; 
it affects the remedy only, and that-statute governs which 
happens to be in force when suit is brought. 

1 Ia., 56. 
1 How., 316. 


1 Kern., 281. 
61 


~ 
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Sedgwick on Stat. Law, 658, 691. 


The statute is constitutional. 
15 Ohio, S. R., 207. 
3 Kansas, 507. 
1 Duval, 349. 
1 Ogn., 31. 
8 Paige, 415. 


The Act may be construed to meet every objection 
urged against it by applying it to all cases of the class 
referred to, giving two years in which to bring all actions 
not barred by the Act of 1862, cutting off no remedy, 
injuring no one’s rights. 

10 Cal., 308. 
1-Cush., 508. 


Messrs. CHENOWETH and THAYER for the respondent. 


The amendment only applies to causes that have arisen 
since its passage. 
Angel on Limitations, p. 14, 8. 22. 
Thompson vs. Alexander, 11 Ill., 54. 
Wynerasmer vs. The People, 13 N. Y., 378. 


The amendment is in violation of the Constitution. 
Constitution, Art. 4, Secs. 20 and 22. 


Upton, C. J. 


The action in this case is for criminal conversation, and 
the defendant demurred to the complaint on the ground 
that the action is barred by the statute of limitation. The 
action was commenced in February, 1873, charging the 
acts complained of to have been committed in March, 
1870, and the appeal presents the question whether the 
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time for commencing the action is barred by the amend- 
atory Act, passed October 22, 1870. 


The appellant submits the proposition that the amend- 
ment controls the period of limitation in all actions of this 
class by limiting it to two years from the time the cause 
of action accrued, whether the two years had or had not 
elapsed when the Act was passed, and claims that if that 
mode of computation is not applicable in all cases, the 
time cannot in any case extend beyond two years from the 
the passage of the amendatory Act. | 


The respondent takes the position that the language of | 
the amendment, properly construed, does not include the 
case at bar; he also claims that the Act is in violation of 
Art. 4, Sec. 22 of the Constitution, which provides that 
“No Act shall be amended or revised by mere reference 
to its title, but the Act revised or section amended shall 
be set forth and published at full length;” and that it is in 
violation of Section 20 of the same Article, which requires 
that the “subjects shall be expressed in the title.” The 
Court does not deem it necessary to express an opinion on 
the constitutionality of the amendment, as we think the 
case at bar may be disposed without reference to that 
question. 


This cause of action accrued some months before the 
passage of the amendatory Act, and is not within its pro- 
visions ‘unless the statute is retroactive. 


Section 3 of the Code provides that “Actions at law shall 
only be commenced within the period prescribed in this 
title, after the cause of action shall have accrued,” and 
Sections 4, 5, 6,7, 8 and 9 prescribe the periods and 
specify the causes of action embraced in each period, some 
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of which specifications the amendment purports to change, 
Looking at the whole Act as amended, its provisions so 
far as they relate to this class of actions are in substance: 
That actions at law for. criminal conversation shall be 
commenced within a period of two years “after the cause 
of action shall have accrued.’’ The amendment or re- 
enactment creates a new rule, the effect of which had its 
beginning at the approval of the amendatory Act, and in 
determining the effect of the amendment on cases that are 
within its operation, the whole Act as amended is to be 
read as if the entire Act bore the date of the amendment; 
in those cases the action must be commenced within a 
period of two years after the cause of action shall have 
accrued. 


The expression, a period of two years after the time the 
cause of ‘action shall have accrued, if literally construed, 
or if taken in its ordinary acceptation, refers to a period 
commencing at a time subsequent to the enactment, and 
unless we depart from the more obvious construction of 
the language employed, the period of two years, as desig- 
nated in the amended Act, will apply only to causes that. 
accrue at a time subsequent to the amendment. A literal 
construction will not necessarily include a cause of action 
that accrued before that time, and the inquiry is whether 
this is a case where a departure from the ordinary import 
of the words of the statute is justified by the circumstances 
and will promote the ends of justice. Conceding that it 
is within the province of the Legislature to make statutes 
retroactive when they affect_the remedy only, it does not 
comport with justice that such a statute should take effect 
immediately on causes where the two years had already 


Fi 
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expired; in fact that would be more than changing the 
remedy. 
Scarborough vs. Dugan, 10 Cal., 305. 


There is no substantial difference between a retrospect- 
ive law declaring a particular class of contracts void, and 
one which takes away all remedy to enforce them. 

Bronson vs. Kinzie, 1 How., 811. 


4 


Many of the cases cited are based upon statutory pro- 
visions differing materially from ours. In California and 
in other States where some of these cases have arisen it 
is expressly enacted that the party shall have, after the 
passage of the Act, the whole prescribed period in -which 
to commence his action. 


The language of the Act will not extend, even by the 
most liberal construction, to any cause of action that had 
already accrued, without including those that had accrued 
more than two years before the amendment was enacted. 
The amendment makes but one rule for ascertaining when 
the period is to commence, and it makes no provision for 
a period to commence at the passage of the Act; the time 
when the “cause of action shall have accrued’’ is the only 
point at which the period can commence, and it would be 
disregarding the statute, rather than construing it, to 
make the period of two years commence at the passage of 
the amendment without regard to the time when the cause 
of action accrued. 


If any reasonable construction would exclude from the 
effect of the amendment all cases in which fully two years 
had then run, and yet include some other cases in which 
the cause of action had already arisen, we find no rule for 
determining which of the latter cases should be included, 
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€ 


= 


486 DECISIONS SUPREME COURT, 


Trullenger vs. Todd. 


or for discriminating between causes of action that accrued 
nearly two years betore the passage of the Act, and those 
that accrued a month or even a day previous, the compu- 
tation commencing in all cases at the time the cause of 
action accrued, it might include cases that would become 
barred in a week ora day after the passage of the Act. 
As a general rule such construction is not favored, and 
Courts have refused to give a retroactive effect to statutes 
of this kind unless that intention is so clear and positive 
as by no possibility to admit of any other construction. 

Wood vs. Oakly, 11 Paige, 400. 

Dash vs. Van Kleeck, T John., 477. 

Johnson vs. Burrill, 2 Hill, 258. 

Van Allen vs. Feltz, 1 Keys, 382. 


The Court is of opinion that in this class of actions the 
limitation of two years applies only to those cases where 
the cause of action accrued after the passage of the 
amendatory Act. 


The judgment of the Circuit Court should be affirmed. 


Cae 


J. C. TRULLENGER, Appellant, ) 


v8 
THOMAS G..TODD, Respondent. | 
APPEAL FROM WASHINGTON COUNTY. 


When it appears that a defendant has been duly served 
with a summons, and fails to answer the complaint within 
the time allowed by law, a judgment by default, for want 
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of an answer, may be taken against him—from such judg- 
ment no appeal will lie; but an appeal will lie from a judg- 
ment, although taken by default, when it appears that the 
defendant had not been duly served with summons. Being 
duly served with summons, implies that the defendant has 
been served in the manner directed by Jaw—the service 
of a summons to appear in the Circuit Court of Multno- 
mah county would not: be due service of a summons to’ 
appear in the Circuit Court of Marion county. 

When an officer undertakes to serve a summons, he 
should use ordinary diligence at least to find the defendant 
in order that he may serve him personally, and, after using 
such diligence, if he should not be found, constructive 
service may be made; when thus made, the certificate 
should show that the defendant was not found, in order to 
render that mode of service complete. 


A judgment, although void, may be appealed from. 


SHATTUCK & KILLIN, for Appellant. 
DURHAM & THOMPSON, for Respondent. ` 


Prim, J. 


This was an action at law to recover damages for breach 
of contract. The judgment was entered by default, for 
want of an answer, by the clerk, in vacation, under an Act 
passed by the Legislature in the year 1868, which pro- 
vides that, “when the time for answering has expired, 
and it appears that the defendant has been duly served 
with summons, * * * theclerk shall enter the default 
of the defendant, and immediately thereafter enter judg- 
ment,” etc. From the certificate of the Sheriff it appears 
that the summons had been served, as follows: “I served 
the within summons, within said State and county, on the 
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within named J. C. Trullenger, by delivering a copy thereof 
* x * toa white person of the family above the age 
oí fourteen years, at the dwelling house of the defendant.’’ 
This certificate was signed by the Sheriff in the usual 
manner of signing such papers. An appeal having been 
taken from this judgment, a motion has been interposed 
in this Court to dismiss the appeal, upon the ground that 
the judgment, having been entered by default for want of 
an answer, no appeal will lie from such judgment. 


This motion, and the questions presented on the merits 
by the appeal, having been argued and submitted together, 
will be considered in the same manner by the Court. The 
question raised by this motion however needs but little 
consideration at this time, as it has already been considered 
and passed upon by this Court at a former term, upon a 
similar motion made in the case of Smith vs. The Ellen- 
dale Mill Company (reported in Session Laws 1872, p. 
550). In that case a judgment had been taken in the Cir- 
-cuit Court of Marion by default, in which it appeared that 
the summons had been served upon the corporation to 
appear and answer a complaint in the Circuit Court of 
Multnomah county. . 


An appeal having been taken from the judgment, a 
motion to dismiss was interposed upon the same ground 
contained in the motion here. The motion having been 
overruled, the appeal was entertained and the judgment 
reversed. The Court held that “a judgment, for want of 
an answer, can only be taken when it appears that the 
defendant has been duly served with summons, and has 
failed to answer the complaint within the time allowed by 
law.”’ 
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That from a judgment when so taken no appeal would 
lie, but that an appeal would lie from a judgment entered 
against a defendant, when the record fails to disclose that 
such defendant has been duly served with summons; that 
being duly served with summons implies that the defend- 
ant has been served with a summons in the manner di- 
rected by law, in every particular, requiring him to ap- 
pear in the Court of the county where the judgment’is 
taken. That the service of a summons upon the defend- 
ant to appear in the Circuit [Court] of Multnomah county 
was not due service of a summons to appear in the .Circuit 
Court of Marion county; that in fact it was no service at 
all and that the judgment was void for the want of 
jurisdiction in the Court over the person of the defendant. 


And so in the case here. Respondent was not entitled 
to have a judgment entered against appellant by default, 
for want of answer, because it does not appear from the 
record that he had been duly served with summons. The 
certificate of service appearing in the record was insuffi- 
cient to warrant the clerk in entering judgment against 
appellant by default, for want of an answer, because it 
fails to show why the summons was not served upon him 


personally, by disclosing the fact that he could not be 
found. 


The statute provides that the summons shall be served 
“by delivering a copy thereof * t * to the 
defendant personally, or if he be not found, to some white 
person of the family, above the age of fourteen years, at 
the dwelling house or place of abode of the defendant.” 


It appears from this certificate that the summons was 


not served upon appellant personally, but by being deliv- 
62 
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ered to some one of the family, at his dwelling, without 
showing whether he could be found or not. It he could 
be found he was entitled to have a copy of the summons 
delivered to him personally. 

The statute, in providing how service shall be made, 
evidently implies that when a summons is placed in the 
hands of an officer for service that he will use ordinary 
diligence, at least, to find the party against whom the 
summons is issued, in order that he may make personal 
service upon him; but after using ordinary diligence, if 
he should fail to find such party, constructive service may 
be made, and when such service 13 made, the certificate 
should contain the fact that the party could not be found. 

The certificate in this case failing to do so, the service 
appearing of record was insufficient to authorize the clerk 
in entering judgment by default against appellant. But 
it is further claimed that if the service was insufficient to 
give the Court in which the judgment was rendered juris- 
diction of the person of appellant the judgment was an 
absolute nullity, on account of the want of such jurisdic- 
tion, and therefore no appeal would lie from such judg- 
ment. l 

While it appears to be generally conceded that a void 


-judgment may be disregarded and treated asa nullity, 


whenever any right is claimed under such judgment, 
whether it has been appealed from and set aside by a com- 
petent Court or not, it appears also to be the constant 
practice for Courts of review to entertain appeals from 
such judgments for the purpose of reversing and purging 


_the records of such judgments. It was so held in the case 


of the People vs. Ferris (83 New York, p. 220). In that 
ease the Court says, “it has been the constant practice of 
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Courts of review to reverse judgments and orders granted 
without jurisdiction. This is often the only way in which 
the records of the Courts can be purged of errors and 
dangerous precedents.” 

T Cal., p. 280. 

16 Cal., p. 65, to same effect. - 


We deem it unnecessary, however, to cite further au- 
thority, as this Court has already passed upon the ques- 
tion in the case of Smith vs. The Ellendale Mill Company. 

Reported in Session Laws 1872, p. 550. 


It is further claimed and insisted by appellant that the 
Act of 1868, or so much thereof as authorizes the clerk 
to enter judgments by default, in vacation, is unconstitu- 
tional and void; but as it has already appeared to the 
Court that there is sufficient error appearing of record in 
relation to the defect in the -certificate of service to war- 
rant a reversal of the judgment rendered by the clerk, 
we will not at this time undertake to pass upon the con- 
stitutionality of the law authorizing pene to be ren- 
dered by clerks in vacation. 


It is therefore ordered that this cause be and is hereby 
reversed and remanded to the Court below for further pro- 
ceeding. T 


Judgment reversed. o 
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JAMES H. EVANS, Respondent, ) 
| _ 


vs 
S. H. CHRISTIAN, Appellant. | 
APPEAL FROM LANE COUNTY. 
Syllabus. 


1. Writ of review will not lie where the right of 
appeal exists. 

2. Schirott & Groner vs. Phillippi & Coleman, 3 
Oregon, 484, overruled so far as it is there held that 
appeal and review are concurrent remedies. 


3. Same case approved so far as it holds that review 
will lie in a cause (otherwise proper) where the time for 
appealing has elapsed. l 
4. When want of jurisdiction appears, it is the duty of 
the Court at any stage of the proceeding, on its own 
motion, to refuse to proceed further. 


Statement of facts. 


Christian, the appellant, sued Evans, the respondent, 
before a Justice of the Peace in and for Lane county, to 
recover the value of a horse; and after issue joined and 
trial had, obtained judgment against Evans for $116 00 
and costs, which was docketed on the 6th day of Septem- 
ber, 1878. 

On the 20th day of September, 1873, Evans sued out a 
writ of review in the Circuit Court for Lane county 
assigning error upon the record occurring at the trial of 
said cause before said Justice of the Peace. Upon the 
trial in the Circuit Court on said writ of review, it was 
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adjudged that there was error in the proceedings of the 
Justice of the Peace at the trial, as alleged in plaintiffs 
petition, and the judgment rendered by said Justice was 
reversed. From this judgment ot the Circuit Court the 
defendant, Christian, appeals to this Court, assigning as 
error the following points: 

1. The Court erred by holding the order of the Justice 
tor a jury as illegal and void. 

2. The Court erred by holding the defendant had not 
waived the defect, if there was a defect, by going to trial 
with the jury selected. 

3. The Court erred by annulling and declaring void the 
judgment of the Justice for $116, and by taxing the costs 
in the sum of $66 15 against the defendant. 


WALTON & STRATTON and THOMPSON & FITCH for Re- 
spondent. 
G. B. DORRIS for Appellant. 


BONHAM, J. 

For the purposes of this case we only deem it necessary 
to consider the third ‘ground of error assigned; and we 
only consider that so far as it involves the question of the 
Jurisdiction of the Court below to grant a writ of review 
in a case like this, where the right of appeal existed at 
the time the writ was granted. p oe 

An appeal from the Justice’s judgment in this case 
might have been taken to the Circuit Court within thirty | 
days from the date of its rendition. The judgment was 
rendered on the 6th day of September, 1873, and the writ 
of review was sued otit on the 20th day of the same 
month. This state of facts presents for our consideration 
the question whether the remedies by appeal and by writ 
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of review are concurrent, and if-not, whether the Court 
below had any jurisdiction or authority to grant the writ 
of review at a time when the right of appeal existed? 


‘This question was not argued here, and we understand 


that it was not in the Court below; but inasmuch as it is 
a question touching the jurisdiction of the Court, it is 
proper to consider it here, for if the Court below had no 
jurisdiction to proceed, this Court, which possesses only 
appellate jurisdiction, could acquire none by the appeal. 
And when a question of jurisdiction presents itself in any 


stage ot a proceeding, and it is discovered that the Court 


has no jurisdiction, either over the parties or the subject 
matter of the cause, it is the duty of the Court on its own 
motion to retuse to proceed further. Any attempt to 
exercise judicial functions otherwise than as authorized by 
law would be a nullity and an idle waste of time. 

There is, however, a dictum in Schirott & Groner vs. 
Phillippi & Coleman (8 Oregon, 484) which is well calcu- 
lated to mislead the profession on the question of jurisdic- 
tion involved in this case. In fact, it is directly announced 
in that case by Mr. Justice Wilson, who prepared the 
opinion of the Court, that the remedies by appeal and 
writ of review are concurrent. 

But this conclusion, as thus unqualifiedly announced, I 
think, may properly be regarded as mere dictum, inasmuch 
as the direct question presented by the facts in that case 
was, whether the writ of review would lie after the right 
of appeal, which once existed in the case, had been lost by 
lapse of time. 

In the case at bar the record shows that the time for ap- 
pealing had not elapsed, and that respondent, when he 
sued out his writ of review, might have appealed. 
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The language of the statute is (Code, p. 295, sec. 575): 
“The writ shall be allowed in all cases where there is no 
appeal or other plain, speedy and adequate remedy.” 
What is the “other plain, speedy and adequate remedy” 
referred to in the Code, may often be a question more or 
less difficult of solution; but, that appeal is the remédy, 
and the only 1emedy for the correction of errors of both 
law and fact so long as the right of appeal exists, we think 
is a conclusion clearly -deducible from the language of the 
Code. 

When the statute declares that the writ of review shall 
be allowed in all cases where there is no appeal, it is 
equivalent to saying that it shall not be allowed in any 
case where there is a right of appeal. And that an ap- 
peal is regarded as a plain, speedy and adequate remedy 
for the correction of errors of law, we think is clearly im- 
plied from the connection of the language—“ where there 
is no appeal or other plain, speedy and adequate remedy.” 
The use of the word other in the connection above quoted 
clearly designates and determines that appeal is the proper 
remedy where the right exists, and excludes the idea of 
the existence of any other remedy in such case. 


We do not question the correctness of the decision of 
the Court in Schirott and Groner vs. Phillippi and Cole- 
man, so far as it determined the real question in that case. 
That was that a writ of review might issue in a case 
(otherwise proper) where the right to an appeal once 
existed, but which had been lost by the lapse of time. 

Milliken vs. Huber, 21 Cal., 166. . k 
The People ex rel. Sturgis vs. Shepard, 28 Cal., 115. 


We are satisfied that the language of our statute on the 


a 
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subject of the writ of review does not- warrant the con” 
struction that appeal and review are concurrent remedies, 
The Court below had no authority to grant the writ of 
review at the time it was ordered, and its judgment must 
therefore be reversed. 


FENDEL SUTHERLIN, Respondent, | 


v8 
JANE ROBERTS, Appellant. | 


The defendant and her co-obligor executed a mortgage 
to secure payment of their joint note, and suit was com- 
menced to foreclose the mortgage, more than ten years 
after the note fell due; within the ten years part payment 
had been made on the note by the administrator of the 
defendant’s vo-obligor; held that the suit was not barred 
by the Statute of Limitations. 

By Section 25 of the Practice Act, the fact of part pay- 
ment is made the test for ascertaining whether the action 
of suit is barred by the Statute of Limitations, and if it is 
not barred the action may be founded on the original 
promise. 

Where part payment is made upon an existing contract 


of the kind specified in Section 25, the creditor retains 


the right to sue on the original contract, without regard 
to the theor} of a new promise, during the period pre- 
scribed, countihg from the time of payment, and any 
person who could be compelled to pay is competent to 
make the payment. 
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APPEAL FROM DOUGLAS COUNTY. 


The facts are stated in the opinion of the Court. 

Messrs. W. R. WILEIS and WATSON & LANE, for the Appellant. 

The complaint shows that unless the payment made by 
L. F. Mosher, ‘administrator, took the note and mortgage 
out of the operation of the statute of limitations, the 
statutes has run upon them. | 

A payment by an administrator does not take the debt 
out of the statute as against a surviving debtor. 

It is not a voluntary payment. There is no privity 
between ' the co-contractor and the administrator of a de- 
ceased joint contractor. | 

Code, p. 427, Secs. 1,110, 1,118, 1,118, 1,129, 1,131, 
1,140 and 1,141. 

Partlow vs. Singer, 2d Oregon, 307. 

Oregon Statutes, p. 141, Sec. 4. 

3 Bl. Com., 3806 and 807 and note. 

Smith vs. Irvin, 87 Mo., 169, 174 and 175. 

Whitcomb vs. Whiting, 1 Smith’s Leading Oases, . 


941, 942. 

9 Pick, 42. l 

8T. Mo., 104. . 

Angell on Limitations, Secs. 251, 252, 258, 240 and 
note 1. 


Id., p. 276, 287. 
Root vs. Bradley, 1 Kansas, 437, 443-4. oo. 
Md. Dig., p. 324, Sec. 2 on Payments. : 
The rights of a party shall not be prejudiced by the 
declaration act or omission of another except by virtue of 
a particular relation between them. 
Code, p; 318, Sec. 674. 
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Messrs. THAYER & BURNETT, for the Respondents. 

Upon the question of the statute of limitations we claim 
that the payment made by the administrator May 18th, 
1864, suspended its operation from the time the claim 


matured until the time of the payment. 
See Sec. 25, p. 144, Civil Code. 


This statute was taken from the Minnesota statute, 
which has received construction by the Courts of that 
State. : 

See 9 Minn., 13. 


This construction has been adopted by this Court. 
See 2d Oregon, 807. 


It will be seen, upon examination of the ‘section of: the 
statute referred to, that it is sui generis, a provision pecu- 
liar to the limitation laws of Minnesota alone, except that 
it has been adopted by this State. 


All the acts of limitation, which have come under our 
observation, except the Minnesota statute, give the same 
effect to a promise, as to a payment, in regard to the sus- 
pension of the statute—payment of a part of the debt 
merely operating as an acknowledgment of the debtors 
liability thereon, but under our law they have different 
effects. The promise to pay the debt only binds the 
party who makes it, while payment marks the time when 
the statute begins to run, as against all parties to the in- 
strument. 

Under the other limitation acts, Courts that have held 
that the payment, or promise, of one joint contractor 
would take the debt out of the operation of the statute, 
as to the other party, have placed their decisions on the 


_ ground that one joint contractor was a kind ot agent for 


~ 


Ey 
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the other, or that there was a kind of privity between 
them, while under our law no such relation is supposed. 
The only question upon the effect of payment, which can 
arise, is whether the payment has been made nye a party 
authorized by law to make it. 

It is held, in a majority of the States, that a “payment, 
or promise by an executor or administrator, upon an exist- 
ing contract will suspend the operation of the statute. 

See 18th Pick., 206. 
Angell on Lim., Sec. 265 and notes. 


Such representatives have an undoubted right'to make 
payment, so as to bind the estate, and the effect of 
such payment upon a co-contractor or obligor, depends 
wholly upon the statute. The Legislature can provide as 
to when, and under what circumstance, a claim will be 
barred, and the Court must look to the provisions of the 
Act, in order to determine that matter. 


Upton, C. J. 


- - This appeal involves a soina of the Statute of — 


Limitations. The suit was brought to foreclose a mort- 
gage executed to secure payment of a joint note for 
$2,160 40 and interest, made by the defendant and Jesse 
Roberts, now deceased. It appears on the face of the 
complaint that the note, by its terms, became due Febru- 
ary 1, 1862, and the suit was not commenced until 1873, 
more than ten years after the cause of suit accrued. But 
it is alleged in the complaint that on the 18th day of May, 
1864, the administrator of the estate of Jesse Roberts, in 
due course of administration, paid the sum of $960 16 in 
part satisfaction of the note, leaving unpaid principal and 
interest to the amount of $3,068 64. It also appears by 
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the complaint that the money so paid was proceeds of the 
real estate of the decedent, under a sale made by order of 
the Probate Court. The defendant demurred to the com- 
plaint, on the ground that the facts stated. do not consti- 
tute a cause of suit, and the demurrer was overruled. 


From that ruling the defendant appeals, and presents 
the question whether the payment made by the adminis- 
trator of the defendant’s co-obligor, brings the case within 
Section 25 of the Code. 


The appellant takes the position that a payment by an 
administrator is not a voluntary payment, that there is no 
privity between the co-contractor of the decedent and the 
administrator, and that such payment does not take the 
case out of the statute, as against a surviving debtor. 


He cites many cases in which a distinction is made þe- 
tween the acts of an administrator or executor and the acts 
of the joint contractor himself, and where it is held that 
there is no such relation between the former and the co- 
obligor of the decedent, as will authorize the former’ to 
affect the remedy as against the latter, or in other words, 
no such relation as will empower the administrator or exec- 
utor to make a promise which will bind the co-obligor of 


the decedent. If these authorities are applicable in con- ' 


struing Section 25 of the Code, it must be conceded that 
they go far in support ot the appellant’s position; but it 
will be observed that the statutes under which these cases 
arose were essentially different from ours. Section 25 of 
the Code is as follows: | 


«Whenever any payment of principal or interest has 
been or shall be made upon an existing contract, whether 
it be bill of exchange, promissory note, bond or other evi- 
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` dence ot indebtedness, if such payment be made afterthe 
same shall have become due, the limitation shall com- 
mence from the time the last payment was made.” 


In tracing the legislation on this subject, from the Act 


of 21 James 1, Ch. 16, down to the time of the latest au- - 


thority cited by the appellant, we find no enactment ex- 
pressed in language similar to the section now under con- 
sideration, and a review of the adjudged cases leads to 


the conclusion that the leading intent and object of this 


enactment is to divest the subject of numerous exceptions 
and an intricate maze of subtle distinctions résulting in 
the course of time from judicial opposition to the letter of 
the earlier enactments, and to sweep away the complica- 
tion of doubtful and disputed questions with which the 
subject has been encumbered. It will therefore be unnec- 
essary to refer to the numerous authorities cited, ex- 
cept so far as they may bear upon the question whether 
such is the intent and object of our statute. The most 
prominent feature of what is new in oui statute is, that, 
by Section 25, part payment prevents the time of limita- 
tion from commencing to run; whereas, under previous 
statutes and adjudications, the time of limitation actually 
ran against the debt, and part payment was held to be evi- 
dence of a new promise, which, being supported by the 
original considgration, became the basis of a new cause of 
action. 


In ist Smith’s Leading Cases, 703, where the authori- 
ties on this subject are collated and so ably reviewed, it is 
said that the decision in the leading case—Whitcomb vs. 
Whiting—was based on the idea “that if the presumption 
of payment arising from the lapse of time was rebutted 


x 
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< 
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by the acknowledgment or confession of the defendant, 
the end which the Legislature had in view was sufficiently 
attained’’—an idea which the reviewer declares “incon- 
sistent with the letter and spirit ot the statute.’ The 
theory that the statute operated as a bar, by raising a pre- 
sumption of payment, was prevalent at that time; but that 
idea is not expressed in the opinion as reported in the 
case of Whitcomb vs. Whiting. According to the report 
the decision was placed on grounds quite independent of 
that doctrine. Lord Mansfield said, in that case, “Pay- 
ment by one is payment by all, the one acting virtually as 
agent for the rest, and in the same manner, an admission 
by one is an admission by all; and the law raises a prom- 
ise to pay when the debt is admitted to be que.’ If his 
Lordship had added that, part payment is an admission of 
the residue of the debt, he would have made a concise 
but full statement of the theory upon which the whole 
discussion of the effect of part payment has proceeded in 
the cases cited by counsel. 


Tn all these cases a payment which takes the case out of 
the statute, and the express promise which has that effect, 
have been placed side by side, and they nave each been 
treated as the basis, or proof, of a new promise founded 
on the original consideration. So universally are these 
decisions based on the theory of a new promise, express 
or implied, that not a single case, meeting approval in 
modern times, is put on any other ground. 


After judicial decisions had gone so far in admitting or 
creating exceptions that the rulings of the Courts were 
sometimes called judicial legislation, the extent ot these 
exceptions was greatly narrowed by direct legislation from 


Z 
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time to time. Section 24 of our Act is but a copy of stat- 
utes that have long been in force elsewhere; its effect 
being that a direct promise is not sufficient to take the 
case out of the general rule of limitation, unless the prom- 
ise is contained ina writing signed by the party to be 
charged; but the enactment does “not alter the effect of 
any payment of principal or interest.’’ The effect ot such 
payment was, therefore, until the enactment of Section 25, 
still left a` subject of judicial decision, and the Courts con- 
tinued to hold that payment of part of the debt, unaccom- 
panied by circumstances qualifying its effect, was an admis- ` 
sion that the debt is owing, and that the law raises the 
promise to pay when the debt-is admitted to be due. 
Much of the vast research and learning exhibited in the © 
cases cited by counsel, has been devoted to determining 

under what circumstances part payment should_not be con- 

sidered a sufficient admission of the indebtedness to raise 
a presumption of a new promise. - 

It needs but a cursory examination of the cases, relating 
© to the effect of part payment under former statutes, to per- 
ceive that most embarrassing complications encumbered 
the subject when our statute was being enacted; a condi- 
tion of the law which would naturally create a desire to 
substitute more simple rules for determining the liabilities 
_ of parties. By referring to the review of Whitcomb vs. 
Whiting, above cited, it will be seen that the subject had 
not only become extremely complicated, but that there 
were numerous points still involved in doubt. = _ 

Among the controverted points upon which eminent 
counsel have differed, and upon many of which even the 
adjudged cases are in conflict, the following may be men- 
tioned: 4 
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Whether there is such privity between co-obligors that 
payment, or a new promise, express or implied, made by 
one should affect the remedy as against the other. 

Exter Bank vs. Sullivan, 6 N. H., 124. 
Fry vs. Barker, 4 Pick., 252. 
Coleman vs. Forbs, 10 Harris, 156. 

Whether one of the co-obligors being surety is material. 
Perham vs. Reynolds, 2 Bing., 306. 

Whether payment by an indorser will bind other parties. 
Beb vs. Peyton, 11 Smead and M., 275. 
Dean vs. Monroe, 32 Georgia, 28. 


Whether it is material that the statute had already run 
when the payment was made. 
Channell vs. Ditchburn, 5 Mason and Welsby. 
Yong vs. Monpoey, 2 Bailey, 278. l 
Ayers vs. Richards, 12 Ill., 126. : 
Emmet vs. Overton, 2 B. Monroe, 643. 


Whether the executor or administrator holds such 
relation that the co-obligor of the decedent should be 
bound by a new promise of the executor or administrator 
or that a new promise should be implied from a payment 
made by such agency. 

Hathaway vs. Haskell, 9 Pick., 32. 
Whitaker vs. Mitchell, 15 Maine, 360. 
Bloodgood vs. Bruin, 1 Selden, 362. 


Whether payment by a co-contractor will be construed 
to be a new promisé as against the estate of the deceased 
co-contractor. l 

Atkins vs. Tredgold, 2 Barn. and Cres., 22, 


Whether payment by an executor would bind his co- 
executor. i 


DECEMBER TERM, 1873. > 505 


Sutherlin vs. Roberts. 


Tulloch vs. Dunn; 1 R. and M., 416. 
Cayuga Bank vs. Bennett, 5 Hill, 236. 
Johnson vs. Beardslee, 15 John., 3. ' 
Whether such is the effect of aymi by a co-con- 
tractor who is on the verge of bankruptcy.: 
Goddord vs. Ingram, 3 Q. B., 839. 
Or of payment from the assets of a bankrupt’s estate. 
Brondrum vs. Wharton, 1 Barn. and Ald., 463. 

Whether the debtor has a right to appropriate a pay- 

ment made generally, to an item barred by the statute. 
Walker vs. Butler, 6 E. and B., 506. 

And if he has that right in any case, under hat cit- 
cumstances may he exercise it, what shall raise a pre- 
sumption that he has exercised it, and what effect will 
such appropriation have on other items in the same 
account. < 

Nash vs. Hodgson, 1 Kay, 650. 

Whether a verbal admission is sufficient. proof of a 
part payment. 

Willis vs. Newham, 3 Y. and J., 518. 

Whether the new promise to be inferred from part pay- 
ment may be given in evidence under an averment con- 
tained in the declaration of payment ot interest within six 
years, instead of giving it in evidence under a replication. 

Hollis vs. Palmer, 2 Bing., N. C., 713. 
Ross vs. Ross, 20 Ala., 105. 

Whether payment by a wife without authority from the 

husband on a note made by them jointly before marriage 


_ will warrant the inference of a new promise. 
Neve vs. Holland, 17 Q. B., 262. 


Conflicting decisions on many of these and on other 
64 : 
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similar practical questions rendered this subject an excep- 
tional field of unsettled dispntes, and these questions have 
arisen upon points so numerous and diverse that if each 
one was settled and reduced to a certain rule, the business 
man would find the rules extremely complex and difficult 
of application. This condition of the law at the time of- 
the enactment is important, inasmuch as it is the duty of 
a Court when the construction of a statute is open to 
inquiry to consider “how the law stood at the making of 
the act, what the mischief was, and what remedy the 
Legislature has provided to cure the mischief.’ To 
ascertain how the law stood at the enactment of the 
statute under consideration, resort must be had to adjudged 
cases, some of which are above referred to as exemplily- 
ing the extent of these refinements and subtle distinctions. 
These exceptions, originating it is said in judicial opposi- 
tion to the harshness, real or supposed, of the letter of 
former statutes, have in the course of time increased in 
number and kind, and become complicated in the modes 
of their application, until the features of the original 
enactments supposed to underlie them are -scarcely dis- 
cernible through the luxuriant outgrowth. 

If the Legislature had desired to retain the theory of a 
new and implied promise with its intricacies as well as its 
advantages, it would have been only necessary to copy the 
language of the statutes on which these exceptions are 
supposed to be founded, but we see that that course has 
been carefully avoided in drafting this section; the words - 
ot the statute plainly indicate a design to institute a new 
rule simplifying the law as to the effect of part payment. 

The express words of the statute make the fact of the 
payment the test for ascertaining the period within which 
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an action may be commenced on the original promise or 
cause. 


The fact of payment being made the test for determin- 
ing when the period commences to run, the theory of re- 
quiring a new promise, or of founding an action on a pre- 
sumed new promise, is abandoned, and the new promise is 
no longer the foundation of the plaintiff’s right of action. 
By the letter of the Section no new,promise appears néces- 
sary; no new promise need be resorted to, even if the 
promise should be often renewed, because the statutory 
limitation does not run against the original cause of action. 
By the words of the Act, “the limitation shall commence 
from the time the last payment was made.” 


If the difficulty of applying the complications involving 
this subject was the mischiet, actual or imaginary, which 
the Legislature sought to avoid, and if that intention is 
expressed in the Act we are in duty bound to carry out 
the intent, notwithstanding our veneration for the ancient 
theory, and our respect for the wisdom and learning dis- 
played in unfolding and elucidating its subtle distinctions. 
If the Legislature has substituted a new and different 
period of limitation, not depending in any manner on the 
presumption of a new promise, those cases which treat 
only of the question whether the particular circumstances 
of the payment established the fact of a new promise ares 
no longer authoritative. 


The case of Pitman vs. Foster, 1 Barn. and Cres.; 248, 
illustrates how absolutely the exceptions above mentioned 
rested on the theory of a new promise. 

In that case suit was brought against a husband and 
wife and one Foster, on a promise made by Foster and the 
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wife before the marriage, the question being whether 
payment made by the husband took the case out of the 
statute, it was said, “as the femme covert is incapacitated 
from promising in her own person, so no one could promise 
for her,” and, “it the husband’s acknowledgment is re- 
garded asa promise by the husband, it was a variance 
from the cause of action set forth in the declaration.” So 
also, in Jones vs. Moore, 5 Binny, and in Betton vs. Cutts, 
11 N. H., 170, it was ‘held that “an issue joined under a 
plea of the statute, to a declaration averring a promise to 
the testator, cannot be supported by an acknowledgment 
or payment to his personal representative;’’ and in Ben- 
jamin vs. DeGroot, 1 Denio, 151, it was held that an ack- 
nowledgment made by an executor cannot be replied or 
given in evidence undei an answer of non assumpsit infra * 
sex annos, to a declaration setting forth a promise made to 
the testator. 

It was doubted in Carshore vs. Huyck, 6 Barb., 483, 
whether proof of the new promise that is to be implied 
from payment can be given in evidence where the declar- 
ation is on an express contract. It is not necessary to cite 
additional cases to show that payment under circumstances 
which negatived the idea of a new promise would not, 
prior to the enactment of our statute, take a cause out of 

- the statute; nor for the purpose of showing that in all cases 
“where part payment became a material fact, it became so 
because the time of limitation had, at the commencement of 
the action, run against the original cause of action. The 
confidence with which counsel have relied on adjudications 
based on the theory of a new promise resting on the 

- original consideration has induced a more extensive refer- 
ence to this branch of the subject than would otherwise 


£ 
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have been deemed necessary. As to the applicability of 
those adjudications it may be observed that if Section 25 
of our statute had been omitted, the preceding Section 


would have left the effect of part payment precisely what — 


counsel now claim it to be; that is, if the payment was 
made under circumstances from which a new promise 
could be inferred it would be effectual in reviving or ex- 
tending the right of action, and otherwise of no effect. 
But the Court is satisfied that thé explicit language of 
Section 25 was employed for the purpose of avoiding that 
condition of things, and for the purpose of making a defi- 
nite and ‘certain rule as to the effect of a part payment. 


The circumstance that the language of this Section is not 
copied from any of the older statutes, and that it lays 
down a rule differing in form and substance from any and 


` all of those enactments which. form the bases of the prece- 


dents above referred to, strongly indicates an intention to 
make a new rule resting on a literal construction of the 
language employed. 


We are not aware of a similar enactment elsewhere, 
except in the State of Minnesota. The statute of that 
State contains a provision in the same words of our own, 
and the language of Section 25 was considered by the 
Supreme Court of that State in Whittaker vs. Rice, 9 
Minn., 13, the point there involved being the same as that 
decided by this Court in Partlow vs. Singer, 2 Ogn., 307— 
that is, whether part payment, made by one of several 
joint makers of a promissory note, is payment Within the 
meaning of the statute, as against the other joint makers; 
and the ruling was the same in the two cases. In the-case 
In this State, Chief Justice Boise said: “Ordinarily the 
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statute begins to run when the note is due; in this case 
the statute fixes the time at the date of the last payment, 
and such plain language can have no other meaning.”’ 


His remark, that “it was the intention of the Legisla- 
ture to revive the old rule, reviving liabilities as to all on 
a payment made by one of several joint debtors,” it is 
claimed indicates the reverse of the position here taken. 
In support of this, it is said there would be no occasion to 
revive a liability if it never had been barred, but an 
examination of the whole case does not indicate an opin- 
ion that the original cause of action had become barred, 
or that the plaintiff should recover because of a new or 
implied promise. The plaintiff’s right in that case is 
placed on the ground that “the statute fixes the time when 
the limitation shall commence;’’ and, by the words “old 
rule,” is undoubtedly meant the rule that “payment by one 
joint contractoris payment by all,” which itis there said was 
held in England, in Maryland and Massachusetts, but has 
not prevailed in New York, since the case of Van Keuren 
vs. Parmelee, 2 Coms., 523. It is evident, from the whole 
tenor of the opinion, that what is said of reviving habil- 
ties does not refer to reviving a cause of action that has 
been barred. 


The reasonable construction of this statute is, that what- 
ever amounts to part payment of principal or interest on 
an existing contract of the kind specified, made before 
the limitation has expired, places the creditor in a position 
that he may sue on the original contract at any time during 
the period prescribed, counting from the time of payment. 


We have then only to consider what is a payment 
within the meaning of the statute. The appellant claims 
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that the payment should be voluntary, and should be made 
by one who holds such relations as will enable him to bind 
his co-contractor ; and -he cites i 

Smith vs. Irvin, 87 Mo., 169. ý 

Hathaway vs. Hastings, 9 Pick., 42. 

Root vs. Bradley, 1 Kansas, 437. 


In each of these cases it is held that payment, by an 
administrator, does not take the case out of the statute of 
limitation, but it is thought the reasoning upon which 
these decisions is based is not applicable under our statute. 
The decisons were rendered under provisions similar to 
that of Section 24 of our Code, and they each lay stress 
upon the position that the administrator had no authority 
to “create a new debt”? or to make a new promise, bind- 
ing upon the co-obligor of the decedent. In Smith vs. 
Irwin payment by the administrator is spoken of as not 
being voluntary, but it is mentioned in connection with the 
subject of an implied promise; it was held there that the 
administrator's acts did not establish a promise, and that 
there was not such relation between him and the other 
joint makers that an agency to make a new promise could 
be implied, but there is nothing in either of those causes 
from which it can be interred that the Court would not 
have held the act of the administrator a payment within 
the meaning of our statute. We think any person who 
could be compelled by law to pay the note is competent 
to make the payment contemplated. 


The decree of the Circuit Court should be affirmed. 


ġ rr >o. 
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vs. / 
THE CITY OE SALEM, Respondent. J 


j 


APPEAL FROM MARION COUNTY. 


The Act incorporating the City of Salem prohibits the 
Common Council from creating “any debt or liabilities in 
any manner” against the city which shall exceed the sum 
of $1,000. 

Held that the object of this provision was to compel 
the Common Council to conduct the financial operations 
of the city upon a cash basis and thus prevent the present 
and future resources of the city from being encumbered 
or pledged for any sum in excess of such limitation. 


An agreement to pay the Salem Water Company 
eighteen hundred dollars per annum, for seventeen years, 
in quarterly installments, for water, to be furnished the 
city, without any provision for raising and appropriating 
revenue to be applied in payment of such liabilities, as 
they became due, necessarily created a liability against 
the city within the meaning of such prohibitory clause. 
The liability being in excess of such limitation the con- 
tract is void. 


Statement of the Case. 


This was an action to recover the sum of two hundred 
and fifty dollars, in gold coin, a balance claimed by ap- 
pellant on the first quarterly installment of the year 1873 
for water supplied for the use of respondent per contract. 

The complaint alleges in substance that the City of 
Salem, by an ordinance duly passed, contracted and - 


; ae SEG x gor ER a r ae rara ne woe ts -> >X A Tosi ta pu a = Eh" lt ie 
= Fe rA wey 4 cet yey gem y i - ns lad Ag 7 oy : i ae > coe «itp er 
Pe = $ gi ‘ had ea 2 
4 . 7 


= 


f A 7 yo 
4x 


DECEMBER TERM, 1873. ` 513 


Salem Water Co. vs. City of Salem. 


agreed to pay James M. Martin and David Allen, their 7 
associates, successors and assigns, for supplying said City 5 
of Salem with good and wholesome water, ag by said ~ 
ordinance provided, the sum of eighteen hundred dollars ee 
per annum, in gold coin, to be paid in quarterly install- _ oe 
ments in each and every year for seventeen years. “2 


That said Martin & Allen duly accepted the contract 
and undertook to comply with its terms and conditions; oy 
that afterwards, for a valuable consideration, they assigned 
their interest in said ordinance and contract to the Salem 
Water Company, a private corporation; that said Com- 
pany did erect water works and did supply the said city 
with water in accordance with the terms ot said contract, 
from and after the 27th day of September, 1871, up to ` 
the 27th day of March, 1873, and that the city received 
and used said water so furnished by said Company; that 
the city paid for all said water received and used, except 
for the quarter ending the 27th day of March, 1873, at z 
which time it is alleged there was due appellant the sum 
of four hundred and fifty dollars, gold coin; that said 
city refused to pay said sum, or any part thereof, except 
the sum of two hundred dollars. 


Respondent interposed a demurrer to the. complaint -, 
upon the ground that it does not contain facts suflicient to 
constitute a cause of action. The demurrer was sustained 
by the Court below and judgment rendered for respond- 
ent for costs, from which appellant appeals. 

MALLORY & SHAW, for Appellants. ~ l f 

KNIGHT & LORD, for Respondent. l : z 
Prim, J. 


The respondent is a municipal corporation created by E 
65 . 
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the Legislature, and clothed with the usual powers of such 
corporations. Its charter, among other things, provides 
. that “the Mayor and Aldermen shall compose the Com- 
mon Council of said city * * * and shall have the 
exclusive power to levy and collect taxes for city purposes, 
not to exceed one per cent. per annum on property in said 
city taxable for county purposes; to make by-laws and 
ordinances not inconsistent with the laws of the United 
States or of this State.” It further provides that “the 
City Council shall not in any manner create any debt or 
habilities which shall singly or in the aggregate exceed 
the sum of one thousand dollars.” The last provision was 
evidently inserted in the charter by the Legislature in 
pursuance of Section 5 of Art. XI of the Constitution, 
which provides that “Acts of the Legislative Assembly 
incorporating towns and cities shall restrict their powers 
of taxation, borrowing money, contracting debts and loan- 
ing their credit.” 

The Common Council of the City of Salem, in making 
the contract set out in the complaint, undertook to bind 
the city by present obligation to pay the Salem Water 
Company the sum of eighteen hundred dollars per annum 
to be paid in quarterly installments for seventeen years, © 
amounting in the aggregate to the sum of thirty thousand _ 
six hundred dollars. The demurrer interposed to the 
complaint admits that the contract was made and entered 
into between the parties as therein set out. And the 
main question in the case to be determined is whether the 
contract “in any manner creates any debt or liabilities 
which singly or in the aggregate exceed the sum of one 
thousand dollars.’ It it does, it is a contract directly 
prohibited by the charter, and is therefore void. 
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The position taken by respondent is that no tax having 
been levied or specific fund set apart and appropriated for 
the payment of those liabilities as they accrue, that it 
necessarily creates a debt or liability in excess of the’ 
limitation specified in the charter. 


While it is insisted by appellant that the promise made 
by the Common Council on behalf of the city to pay 
money for water to be furnished in the future created no 
debt or liability against the city, “it the amount proposed 
to be paid does not exceed the amount that may be raised 
by the tax levy for the current year.”’ 


According to this theory the question as to whether any 
debt or liability was created in any manner against the 
city by this contract, depends wholly upon the financial 
condition and ability of the city to raise the amount agreed 
to be paid, and not upon the terms and conditions of the 
contract itself, or upon the further fact as to whether any 
provision was made for raising a fund and setting it apart 
to pay these liabilities as they accrue. 


In other words, the theory contended for by appellant is 
this: If the Common Council can raise the amount pro- 
posed to be paid to this Company by levying and collect- 
ing a tax of one per cent. upon all the property included 
within the city limits taxable for county purposes, then no 
debt or liability was created against the city within the 
meaning of the prohibitory clause contained in the charter. 
This “is a proposition in legal metaphysics’ we confess 
we are unable to comprehend. 

If this theory should be adopted, fiù the State may . 
make contracts involving millions -of dollars without 
creating any debt or liability against the State within the 
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prohibitory clause of the Constitution, as that instrument 
contains no provision limiting the amount of percentage 
that may be levied upon the property of the State for the 
purpose of raising revenue to carry out the various objects 
of the State government. The words “any debt or liabili- 
ties,” as used in the charter, are general and may include 
any kind ~f debt or liabilty, either absolute or contingent, 
express or implied. A debt exists against the city when- 
ever it agrees to pay money in return for services per- 
formed, or, as in this case, for water furnished for the use 
of the city. In a popular sense, debt includes all that is 
due to a party under any form of obligation or promise. 
3 Met., 528. 


Either of the definitions are sufficient to embrace the 
liability created by the contract under consideration. The 
moment the contract was made it created a present obli- 
gation on the part of the city to pay money to the Com- 
pany at future periods. Now whether this obligation can 
be called a debt in the technical sense or not, it is at least 
a liability; that is, the city is “bound or obliged im law” 
to pay for the water furnished by the Company. 


The Eighth Article of the Constitution of the State of 
California provides that the Legislature shall not create 
any debt or liabilities in any manner, which shall exceed 
the sum of three hundred thousand dollars, except in cer- 
tain contingencies specified. A question arose upon the 
construction of this provision in the cases of . 

The State of California vs. McCowley, 15 Cal., 455. 

McCowley vs. Brooks, 16 Cal., 24. 

Koppikus vs. State Capitol Commissioners, 16 Cal., 
249. 
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In the first case the question arose upon a contract be- 
tween the State and McCowley’s assignor, entered into in 
pursuance of certain provisions of an Act of the Legisla- 
ture whereby the State agreed to pay one Estell the sum of 
ten thousand dollars per month, during a period of five 
years, for taking care of the State prisoners, which amount 
was to be paid on the last day of each month, “out of 
money in the treasury not otherwise appropriated.” - The 
question presented for determination was whether this- 
contract created any debt or liabilities against the State 
within the meaning of this provision of the Constitution? 
Mr. Chief Justice Huber in delivering the opinion of the 
Court said: The Eighth Article was intended to prevent 
the State from running into debt and to keep her expend- 
itures, except in certain cases, within her revenues. . These 
revenues may be appropriated in anticipation of their re- 
ceipt as effectually as when actually in the treasury. The 
appropriation of the moneys when received meets the ser- 
vices as they are rendered, thus discharging the liabilities 
as they arise, or rather anticipating and preventing their 
existence. This appropriation accompanying the services 
operates, in fact, in the nature of a cash payment.” 

In Koppikus vs. State Capitol Commissioners the same 
question arose upon a contract for erecting a State Capitol, 
made in pursuance of the Act of March 29, 1860. The 
Commissioners ‘were authorized by the Act to. con- 
tract to the extent of one hundred thousand dollars; 
and that amount was appropriated. by the Act, out of any 
money in the treasury not otherwise appropriated, to carry 
this Act into effect. “This Act was held not to be re- 
pugnant to the Eighth Article of the Constitution upon 
the same grounds stated in the State vs. McCowley.” 
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This question also arose and was decided in the case of 
the State vs. Medberry, T Ohio St. R., 526. In that case 
the Board of Public Works contracted to pay certain par- 
ties twenty-seven thousand five hundred dollars a year, 
payable monthly, for five years, amounting in all to the 
sum of one million three hundred and seventy-five thou- 
sand dollars, for material and repairs of the State Canals, 
The Constitution of Ohio prohibits the General Assembly 
from creating any debt or. liabilities against the State, 
which shall exceed the sum of seven hundred and fifty 
thousand dollars, except in certain cases mentioned. It 
also provides that “no money shall be drawn from the 
treasury except in pursuance of a specific appropriation 
made by law, and no appropriation shall be made for a 
longer period than two years.” It was held by the Court 
that these contracts for repairs on the canals for a period 
of five years necessarily created a debt against the State 
in excess of the constitutional limit; for the reason that 
the General Assembly had no power to raise revenue and 
to authorize its appropriation in payment of these liabill- 
ties accruing after two years. 

The opinion of the Court was delivered by Mr. Justice 
Swan, which is a very able and well considered opin- 
ion. After alluding to the general working of the finan- 
cial system of the State, as to the payment of current 
expenses, and the creation of a debt, a very clear and for- 
cible distinction is drawn between those contracts which 
do and those which do not create a debt within the mean- 
ing of this constitutional restriction. The principles stated 
and illustrated in the opinion are very handsomely sum- 
med up by Mr. Justice Sawyer in The People vs. Pacheco, 
27 Cal., 218, as follows: “That the legislative department 
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of the Government is vested with the power of taxation, 
- and the authority to determine the objects for which the 
taxing power shall be exercised, and to appropriate the 
moneys thus raised to such objects; but that the power of 
appropriation, under the Constitution of Ohio, is limited 
to two years; that when an appropriation is made for an 
object to be accomplished, and. paid for within the two 
years, and,-at the same time, revenue is provided to meet 
the appropriation, a contract made in pursuance of the 
appropriation, and payable out of it, does not create a debt 
within the meaning of the prvhibitory clause of the Con- 
stitution. But a contract, to be performed beyond the two 
years, or without raising and appropriating the revenue to 
meet it, necessarily creates a debt, as the services cannot 
be paid for when rendered in the first case, because the 
legislative power has no authority to make the appropria- 
tion, and, in the second, because it has failed to do it.”’ 


The same doctrine was held in the case of The People 
vs. Pacheco, 27 Cal., 175. 


The theory adopted in these cases is, that if expenses are 
incurred by authority of the legislative department for 
some specified object, without any provision being made 
for the payment of such expenses as they accrue, they 
thereby create and become a debt against the State, within 
the meaning of the prohibitory clause. But, on the other 
hand, if at the sume time such expenses are authorized to 
be incurred, provision is made for the payment of such ex- 
penses as they &ccrue, and [when] such expenses are ineur- . 
red they do not thereby become a debt against the State; 
because the whole is regarded asa single financial transac- 
tion. The only case referred to, in which this doctrine ap- 
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pears to be controverted, is that-of Coulson vs. The City of 
Portland, reported in 1 Deady, 481. ~Mr. Justice Deady, in 
delivering his opinion in the case said: “ By means of such 
artificial reasoning and unlooked for constructions of popu- 
lar and plain terms and phrases, Constitutions may be 
purged of every prohibition upon the legislative power ot 
taxation and creating indebtedness. The fact that the 
ordinance appropriates money to pay these coupons, as 
they fall due, makes no difference. There is no magic in 
the legislative formula—‘ there is hereby appropriated.’ ”’ 


It will be noticed tbat the contracts in the cases cited 
are very similar to the contract in the case under conside- 
ration, except that in those cases provision was made for 
raising and appropriating money to pay the liabilities in- 
curred, as they became due, while in this no such provis- 
ion was made. 


It will be further noticed that in Coulson vs. Portland 
it was held that the ordinance created a debt against the 
city within the meaning of the restrictive clause of the 
charter, notwithstanding the ordinance also contained a 
provision for raising and appropriating revenue in ‘pay- 
ment of the coupons as they became due, while in all the 
other cases it was held that the provision made for raising 
and appropriating revenue, *in payment of the liabilities, 
as they became due, operated to prevent the existence of 
a debt against the State, within the meaning of the con- 
stitutional restrictions, by “discharging the liabilities” as 
they arose, or rather by “preventing their existence.” 

But in the case under consideration no such provision 


was made; therefore we do not undertake to decide at 
present what would have been the effect upon the liability 
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created by the ordinance in-question if such provision 
had been made for meeting such liabilities as they be- 
came due. Sy 

As to the prohibitory clause of the charter its object 
was to compel the Common Council to conduct the finan- 
cial operations of the city upon a cash basis and thus pre- 
vent its present and future resources from being encum=.__ 
bered and pledged for a city debt in any sum greater | 
than the amount mentioned in the limitation. 

And, as in our opinion, the ordinance upon which this 
action is based did create a liability against the city, 
which exceeds the limitation, it must be regarded as a 
contract directly prohibited by the charter and therefore 
void: . 

Judgment affirmed. 


vs. 


SAMUAL LEVY et al., Appellants, 
| 
a 


JAMES RILEY, administrator, et al., 
Respondents. 
APPEAL FROM LINN COUNTY. 7 


When an administrator is ordered to file a new under- 
taking and fails to comply with said order thenceforward | 
his.authority shall cease and he shall be deemed removed 
and his letters revoked. 
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One who purchases land at a sale by an administrator 
who has been thus disqualified, without knowledge of his 
disqualification, will be entitled to relief in equity. 

A purchaser under an order of the County Court to sell 
land of a decedent has no right of appeal from such order, 
although it should be obtained by an improper party, 
unless such purchaser should be (an heir or devisee of such 
decedent) a party required by statute to be made a party 
to such proceeding; neither has such purchaser any right 
of appeal under the statute from an order of confirmation 
of such sale. 


DOLPH, BRONAUGH, DOLPH & SIMON for Appellants. 
S. A. JOHNS and R. S. STRAHAN for Respondents. ` 


Prim, J. 

This was a suit in equity to enjoin respondents as ad- 
ministrator and administratrix of the estate of Eli B. 
Moore, deceased, from paying out to the creditors of said 
estate or otherwise disposing of certain money received 
by them from appellants; also, from transferring a certain 
promissory note received by them for the purchase price 
of certain real estate sold by respondents to appellants by — 
virtue of an order of the County Court of Linn county 
authorizing such sale. . 

Respondents demurred to the complaint upon the 
ground that it did not contain facts sufficient to constitute 
a cause of suit, and the demurrer was sustained and a de- 
cree entered against appellants for cost of suit, etc. 

The complaint alleges that on July 26, 1871, respond- 
ents were appointed administrators of said estate and gave 
an undertaking for the faithful performance of their said 
trust as such in the sum of $10,000. On filing an inven- 
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tory of the property of the estate it appeared that the 
real estate was of the value of $8,886 50, and the per- 
sonal property of the value of $12,912 09. On April 25, 
1872, an order was made by said County Court declaring 
the undertaking of said administrators to be “insufficient 
and requiring them to give a new one in the sum of $20,- 
000, to be approved by the County Judge, and that it be 
filed within twenty days from the date of said order. 


Said respondents wholly failed to comply with said or- 
der, whereby their official position became vacated and 
their letters revoked, as provided by statute in such cases. 
Afterwards, to-wit, on December 4, 1872, respondents, 
still pretending to be administrators of said estate, pro- 
cured of the County Court an order authorizing them as 
administrators of said estate to sell certain real property 
belonging thereto and described in the complaint. Said 
property was accordingly advertised and sold: by respond- 
ents to appellants, said appellants not knowing at the time 
of said sale that respondents had forfeited their appoint- 
ment as administrators, but supposing them to have au- 
thority to act in such capacity, became the purchasers of 
said property at said sale. The purchase price of said 
property was $2,015, gold coin, one-half to be paid down 
and a note to be executed for the other half. After’ the 
sale and prior to the confirmation thereof by the County 
Court, appellants, having discovered the want of authority 
or official capacity in respondents to make said sale, ap- 
peared by attorney before said Court and remonstrated 
against the confirmation of said sale; but the Court, dis- 


regarding said remonstrance, ordered ‘said sale to be con- 
firmed. 
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The respondents, having demurred to the complaint, all 
the facts properly pleaded are to be taken as true, as therein 
stated. 


Adopting this rule, it is admitted as true that respond- 
ents were not in fact administrators of said estate at any 
time during the pendency of the proceeding in the County 
Court to sell the land in question. 


Section 1,065 of the Code provides that “when a new 
undertaking is ordered, it the executor or administrator 
fail to comply therewith within five days from the entry 
thereof, or within such further time as the order may prè- 
scribe, thenceforward the authority of such executor or 
administrator shall cease, and he shall be deemed removed 
and his letters revoked.”’ 


Under our statute no one can sell or dispose of the prop- 
erty belonging to an estate of a decedent, except an exec- 
utor or administrator duly appointed to perform the duties 
of such trust. And no sale, made by an executor or ad- 
ministrator, is valid unless such sale is authorized by an 
order of the County Court, or Judge thereof, except when 
a will is made by the decedent, in which provision is made 
authorizing the sale of certain property without such order. 
(See Sec. 1,109). 


The real property of an estate can only be sold by an 
administrator when it appears that the personal assets 
have been exhausted, and that the charges, expenses and 
claims, specified in Section 1,110, hava not been satisfied. 
(Sec. 15118). Under the statute no one is authorized to 
make the application for such sale, or make the-sale when 
ordered, except the administrator or executor of the 
estate. In this proceeding it appears that the heirs of 


tae T 


POE ET a BH =o Be A ag ce oe gt ae 
N =- r ei $ < i 
5 


t 


¥ 
4 ` eae 
3 


DECEMBER TERM, 1873. = 525 


Levy et al. vs. Riley, Adm’r, etal. ~ 


decedent were cited, and everything appears to have been 
regular except that the respondents, who commenced and 
conducted the proceeding, were not at the time adminis- 
trators of the estate. 


And we are here called upon to determine what was the 
effect of the sale made by respondents; or rather, whether 


appellants acquired any title to the land in question under 
such sale. 


It is claimed, by respondents, that the Court, having ob- 
tained jurisdiction of the subject-matter, by the filing of 
the petition of respondents, as administrators, and by the 
citation of the heirs, interested in the estate, that the sale 
is not void but merely voidable. It is claimed, however, 
by appellants, that it is an absolute nullity, because made 


by parties who, under the law, had no right whatever to — 


move in the matter. 


In Griffith vs. Frazier, 8 Cranch, p. 9, it was held that 
“a judgment rendered against one as administrator .who 
is not such is void and the levy of an execution, issuing on 
such judgment passes no title to the property levied on.” 


The difference between that case and the one here is 
that judgment was rendered in that case against a party 
as an administrator who was not such, while here a judg- 
ment, or au order of sale, was obtained by certain parties, as 
administrators, who, in fact, were not such at the time. 
In that case Joseph Salvadore was seized of lands in 
Which trespass was alleged to have-been committed and 
departed this life, having first made his last will, in writ- 
ing, in which he appointed Joseph Decosta one of his 
executors who made probate of the will and duly entered 
upon his trust. A few years afterwards he left the State 
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of South Carolina and resided in the State of Georgia. 
Letters of administration de boni non were then granted 
to James Lamotte. Prior to the death of the decedent a 
judgment had been rendered against him which was revived 
against Lamotte as the administrator of Salvadore. Exe- 
cution was issued on the judgment and the lands of Salva- 
dore were sold under it and conveyed, by the Sheriff, to a 
party under whom the plaintiff claimed title. 


The Circuit Court instructed the jury that “the letters 
of administration granted to Lamotte were totally void; 
that therefore the judgment of Bourdoux was not revived - 
against the estate of Salvadore; that the sale and convey- 
ance, by the Sheriff, passed no title to the purchaser.”’ 


Mr. Chief Justice Marshall, in delivering the opinion of 
the Court, said: “The sole defect alleged in the title of 
the plaintiff being in that part of it which depends on the 
‘sale and conveyance of the Sheriff to Peter Freneau, 
the validity ot the sale is the principal if not the only 
question in the cause. 

‘By the plaintiff it is contended that the letters of ad- 
ministration constituted Lamotte an administrator de facto 
and rendered his acts valid, so far as third persons are in- 
terested, and exempted them from question where they 
can be examined only incidentally. 


“By the defendant [it] is contended that they were 
granted by a person having no jurisdiction in the case, and 
are therefore an absolute nullity; that Lamotte was not de 
facto the administrator of Salvadore, and that his acts as 
such administrator stand on no better or higher ground 
than the acts of any other person who should assume that 
character. * * * To give the ordinary jurisdiction 


DECEMBER TERM, 1873. 527 


Levy etal. vs. Riley, Adm’r, et al. 


a case in which, by law, letters: of administration may 
issue, must be brought before him. In the common case 
of intestacy it is clear that letters of administration must 
be granted to some person, * ™* and though they 
should be granted to one not entitled by law, still the act 
is binding until annulled by the competent authority, be- 
cause he had power to grant letters of.administration in 
the case. * * * But suppose administration to 
be granted on the estate of a person not really dead. The 
act, all will admit, is totally void. Yet the ordinary must 
always inquire and decide whether the person whose estate 
is to be committed to the care of others, be dead or in 
life. Itis a branch of every cause in which letters of ad- 
ministration issue. Yet the decision of the ordinary that 
the person on whose estate he acts is dead, if the fact be 
otherwise, does not invest the person he may appoint with 
the character or powers of an administrator. The case in 
truth was not one within his jurisdiction. It was not one 
in which he had a right to deliberate. It was not com- 
mitted to him by law.’’ Again he says, “Suppose admin- 
istration to be granted on the estate of a deceased person 
whose executor is present in the constant performance of 
his executional duties. Is such an appointment void, or 18 


it only voidable? In the opinion of the Court it would be ~ 


an absolute nullity.” 


To apply the doctrine laid down by Mr. Chief Justice 


Marshall to this case, we will suppose a person as adminis- -` 


trator, who in fact is not such, should apply to the Court 
and obtain an order to sell the land of a person not really 
dead, would a sale made in pursuance of such order be 
void or only voidable. It would be admitted by every 


one, we presume, that such a sale would be an absolute , 
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nullity. But again, suppose the party should be really 
dead, and an administrator should be duly appointed by 
the proper authority to administer upon the estate of such 


decedent, and whilé such administrator should be duly en- 


` gaged in discharging the duties of such trust, suppose 
another person as administrator, who in fact is not such, 
should apply to the County Court and obtain an order to 
sell the land of such decedent, would a sale made under such 
an order be void or only voidable. It appears to us such 
a sale would also be an absolute nullity, because the law 
does not authorize or permit any one except the adminis- 
trator or executor to apply for such orders or to make such 
sales. But in this case we are not driven to the necessity 
of holding the sale in question to be an absolute nullity in 
order to warrant the Court in granting the relief demanded. 


Here the sale is not attacked collaterally, but directly 
by an original bill, upon the ground that the order was 
obtained and the sale made by respondents as adminis- 
trators, who in fact were not such; consequently it is im- 
material whether the sale was void or only voidable—the 
validity of such sale is at least doubtful, and to such an 
extent as to operate as a cloud upon the title of appellants 


to the land. And there can be no doubt but that a Court . 


of equity should exercise its equitable powers in removing 
the cloud from the title, or in compelling the respondents 
to refund the purchase money. 


But it is insisted that “appellant’s remedy, if any they 


had, was by appeal from the order of the County Court 


confirming the sale.’ This position we think is not 


tenable. The first part of Section 1,134 provides that 


“the order of confirmation of sale in this title mentioned 
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is conclusive as to the regularity of the sale and no further.” 
Section 1,119 provides.that “at the term of Court next 
tollowing the sale of real property, the executor or admin- 
istrator shall make a return of his proceedings concerning 
such sale.’ And it further provides that “any of the 
` persons cited to appear on the application for the order of 
sale may file objections to the confirmation.”’ 


Thus it will be seen that the purchasers at such sales 
are not included among those who may appear arid oppose. 


the order of confirmation, as the heirs and devisees are the 
only persons required by statute to be cited to appear on 
an application for an order to sell. (See Sec. 1,115). In 
this case, however, it appears that appellants did appear by 
attorney in the County Court, and object to the confirmation 
of the sale, but the statute failing to recognize any such 
right on the part of purchasers, they were there’ merely 
by the courtesy of the County Court, and not as-a matter 
of right, consequently could take no appeal from the order 
of the Court confirming the sale, and they could not appeal 
from the order of the Court authorizing respondents to 
make the sale, because they were not parties to the pro- 
ceeding at that time. 


It is therefore ordered that the demurrer interposed to 
the complaint be overruled, and that this cause be removed 
to the Court below for further proceedings. 
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DOUGLAS COUNTY, kaonde | 
APPEAL FROM DOUGLAS COUNTY. 


The office of the writ of review is to review the record 
and proceedings of inferior Courts, officers or tribunals- 
acting in a judicial capacity, and in no other. 

It is not the office of the writ to bring up the proceed- 
ings of any other bodies or classes of public officers. 

When the proceeding sought to be reviewed involves a 
matter of public interest the allowance of the writ is dis- 
cretionary. j 

This is an appeal from a judgment and order of the Cir- 
cuit Court for Douglas County, refusing a writ of review 
and for costs and disbursements. 

The appellants presented to the Court, at the October 
term, 1873, an application for a writ to review certain pro- 
ceedings had in the County Court of said county, sitting 
for the transaction of county business. 
` The petition sets forth that the petitioners are resident 
freeholders and tax-payers of said county, and that they 
signed a remonstrance against making the order sought to 
be reviewed. That at the March term, 1873, the County 
Court made an order appropriating $15,000 for the con- 
struction of a.certain road in said county. That at the 
May term, 1873, said Court made an order providing that 
the warrants issued pursuant to said first order should be 
marked “special appropriation.” That at the September 
term, 1878, an order was made rescinding the order made 
at the May term, and providing that the warrants should 
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be redeemed in the usual way, and taken and received in . 


payment of taxes. 


This order is fully set out in tne opinion of the Court. 


W. W. THAYER, JOHN BURNETT and J. D. FAY. for the Ap- 
pellants. 


F. A. CHENOWETH, District Attorney, W. R. WILLIS and WAT- 
SON & LANE for the Respondent. Í 


McARTHUR, J. 


Under the Constitution of this State, the Circuit Courts 
may exercise supervisory control over all inferior tribunals, 
and, in exerting this power, may resort to the writ of 
review, which, under the Code, is a special proceeding 
and sustains the same relation to our system of civil pro- 
cedure that the writ of certiorari sustains to the common 
law practice. The object of the writ is to enable the 
superior Courts to review the judicial proceedings of the 
inferior, with a view to keep even and uniform the admin- 
istration of justice. The petition, to accord with the stat- 
ute, must show that the inferior Court, officer or tribunal, 
in the exercise of judicial functions, made some erroneous 
decision in relation to some process issued, or some pro- 
ceeding entertained. It is not the office of the writ to 
bring up the proceedings of any other bodies, or classes of 
public officers. Courts are instituted to decide judicial 
questions, and superior Courts review the record and pro- 
ceedings of inferior Courts, or of officers or tribunals act- 
ing in a judicial capacity, and in no other. 

The People vs. Supervisors, etc., 43 Barb., 234. 

In the earlier reports of New York we find numerous 
cases wherein the writ was allowed and retained in cases 
not strictly judicial, as for instance, 
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Lawton vs. Commissioners, ete., 2 Caines, 182, 
Le Roy vs. The Mayor of New York, 20 John., 436. 


And, upon the authority of these cases, the writ was 
granted with great looseness to review most kinds of official 
acts, without regard to whether they were judicial or 
ministerial. But this looseness was checked, and the law 
correctly stated and applied in The People vs. The Mayor 


-of New York, 2 Hill., 10, wherein Bronson, J., said that 


a writ of certiorari lies only to inferior Courts, and officers 
who exercise judicial powers. And, inthe matter ot Mount 
Morris Square, 2 Hill, 14, Cowan, J., said the writ lies to 
inferior Courts only; basing his opinion on Bacon’s 
Abridg., title Certiorari, 18, and Rex vs. Lloyd, Cald. 
eases, 309, in which case the writ was quashed, for the 
reason that the order sought to be reviewed was not judi- ` 
cial. Cowan, J., in the case cited from 2 Hill, alludes to 
the cases in which the Courts clearly, and without author- 
ity, departed from the principles of law applicable to cer- 
tiorari, and, after denying their authority, lays down the 
law to be, “that the proper office of the writ is to review 
simply judicial decisions or determinations.” The modern 
decisions, with rare exceptions, proceed upon the same 
theory. 

People vs. Board of Health, 33 Barb., 346. 

People vs. Supervisors, 43 Barb., 2382. 


Tn Ohio the same rule prevails. 
Dixon vs. Cincinnati, 14 Ohio, 240. 


Also in Georgia, where it was held—in Justi ces, etc. VS. 
Hunt, 29 Geo., 155—that when the inferior Court acted in 
a prudential capacity for the county the writ would not lie. 


The inquiry necessary in the case now before us is into 
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the character of the order made at the September term, 
1873, of the County Court of Douglas county, sitting for 
the transaction of county business. The order is couched 
in the following language: “The Court, at its May term, 
1873, having made an order directing the County Clerk to 
indorse on all warrants issued for the construction of a cer- 
tain wagon road from the north line of Wilbur precinct, 
in Douglas county, to a point five miles south of Rose- 
burg, the words ‘Special Appropriation,’ for which the 
Court appropriated $15,000—out of the county tunds of 
Douglas county, for which a special tax was contemplated 
to be levied. It now appearing to the Court that the levy 
of a special tax, as contemplated by said order, is unneces- 
sary, it is therefore ordered that there be but one levy of 
taxes for county purposes for the redemption of outstand- 
ing orders, and it is further considered that the county 
warrants indorsed ‘Special Appropriation,’ which have 
been issued, or which may be hereafter issued for the con- 
struction of said road, shall be redeemed in the same man- 
ner as other county warrants issued by the Court, and 
shall be received for taxes due the county as other orders 
are received.” 


In the argument counsel for appellants expressly dis- 
claim any desire to attack the general orders relating to 


the assessment and levy of taxes, but simply desire to test 


the legality of the order just set out, which was subse- 


quent to and distinct from the orders made in the matter _ 


of fixing the rate and levy of taxes for the year 1873. 


The order above set forth was a general one, and only 
pointed out the means by which and the mannerin which 
certain county warrants should be redeemed. It was not 


N, 
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of a judicial character or nature, but was rather in the 
nature of an instruction or order to the proper officers, 
commanding them to receive and cancel a certain class of 
warrants in the same manner in which the general warrants 
are received and cancelled. In order to determine the 
character of the order, it is only necessary to ascertain 
whether, when it was made, there were any proper parties 
before the Court, for in all judicial proceedings there must 
be proper parties who must be in some way particularly 
affected by the judgment, order or determination. . An 
examination of the record shows that there were no parties, 
in the legal acceptation of the word, before the County 
Court at the time the order was made. Besides, it was a 
general order, affecting the citizens of the county gen- 
erally, and was not a particular order. That is to say, in 
its operation it did not and cannot affect any particular 
person or class of persons, but operated and will continue 
to operate in a very general manner upon the entire body 
of the taxpayers of the county. In all cases where the 
proceeding sought to be reviewed involves a matter of 
public interest affecting a great number of persons, the 
allowance of the writ is in the sound discretion of the 
Court, and if refused the refusal is not subject to review or 
appeal. 

The People, ete. vs. Supervisors, etc., 15 Wend., 197. 

- Matter of Mount Morris Square, 2 Hill, 16. 
The People ete. vs. Stillwell, 19 N. Y., 531. 
Truesdale’s Appeal, 58 Penna, 150. 
It follows that the decision of the Court below .should 

be affirmed. 
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JOSEPH GASTON, Respondent, 
o vs. 
FRANK L. STOTT, Appellant. J 
APPEAL FROM YAMHILL COUNTY. 


The Act of Congress of September 28, 1850, was ex- 
tended to Oregon by the Act of March 12, 1860. 


The grant was in presenti and passed a fee-simple title to . 


the State of all the swamp and overflowed Jands within 
her borders. 

The patent provided for in the second Section ot the 
Act of 1850, operates merely-as a further assurance of the 
title. 

The trust raised by the Act of 1850 is a roal not a 
property trust. It does not run with the land. 


The State has the right to make selections and dispose 
of the swamp and overflowed lands, acquired under the 
grant before the issuing of the! patent by the General 
Government. 

The proviso in the first Section of the Act of 1860 in 
no way operates as a limitation upon the grant. 


The provision in the second Section of the Act of 1860, 
in relation to the time within which selections are to be 
made, is directory. The State lost no rights by not com- 
plying strictly therewith. 

This is a suit to quiet the title to Section 12, Township | 
2 South, of Range 4 West of the Willamette Meridian, 
the same being situate in Yamhill and Washington coun- 
ties. The complaint alleges that the defendant isin the 
possession of said lands; that they are swamp and over- 
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flowed lands, unfit for cultivation by reason of such 
swampy and overflowed condition; that they were 
granted to the State of Oregon by virtue of the provis- 
ions of the swamp land grant, made by Congress, March 
12, 1860, and that the State has sold them to this plaintiff 
under the provisions of the State Swamp Land Act, ap- 
proved October 26, 1870. The complaint further alleges 
that the defendant has set up a claim to said lands under 
a pretended pre-emption of the same made in September, 
1871, by virtue of the pre-emption laws of the United 
States, and alleges that said lands were not subject to pre- 
emption. 


To this complaint the defendant filed a general de- 
murrer. On the argument thereof in the Court below 
the question was raised, whether or not the title to “the 
swamp and overflowed land’’ passed to the State by virtue 
of the Act of Congress of March 12, 1860. The Court 
below resolved this question inthe affirmative and over- 
ruled the demurrer. Upon leave granted the defendant 
filed answer. 


oa 


The answer admits that the lands in controversy are 
“swamp” lands and alleges that prior to August 28, 1871, 
the defendant made settlement thereon under the pre- 
emption laws of the United States; that he duly made his 
declaratory statement at the proper land office; that on 
March 4, 1872, he made proof of residence and cultiva- 
tion and paid to the United States the lawful price of 
said lands; that the same were at the time subject to pre- 
emption; that ever since said last date he has been enti- 
tled toa patent from the General Government therefor; 
that he is in equity the owner of the fee-simple to said 
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land and that he ts in possession thereof. And. further 
answering he avers that there is now pending in the land 
department of the General Government a contest between . 
the State of Oregon and the defendant, concerning the 
right to receive a patent for the lands described in the 
complaint; that it has not been determined by the proper 
officer of said department who is. entitled thereto; that no 
patent or patent-certificate has been issued to the State of 
Oregon; that the title to said land has not been confirmed - 
to the State of Oregon and that said land exceeds in 
value the sum of two thousand dollars. The answer con- 
cludes with the prayer that the defendant’s title be 
quieted and that the claim set up by the plaintiff be de- 
clared to be fraudulent and void. ` . 

The plaintiff demurred to the first and second defenses 
set up in the answer for the reason that the matters 
therein averred constituted no answer in equity to the 
cause of suit set up in the complaint, at the same time 
filing a motion to strike out the prayer of the answer for 
the reason that it asked such affirmative relief as could 
only be obtained by original suit. The motion was sus- 
tained as was also the demurrer to the aforesaid detenses 
and to every part thereof, except the averment setting 
forth the value of the land. 

The defendant refused to answer or plead further, and 
the Court granted plaintiff the relief prayed for in the 
complaint, and from the decree entered in accordance 
therewith the defendant appeals. 


H. HURLEY and S. F. CHADWICK, for Respondent, claim 


That the Act of Congress was of itself a present grant. l 
Opinions of Atty. Genls., vol. 9, p. 253. 
68 : 
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That patent is not necessary to invest a grantee with 
title. Itis only evidence of the pre-existing title. The 
issuance thereof involves duties of a ministerial character 
only. 

13 Cal., 419. 
8 Washburn on Real Property, 174. 
9 Cal., 324. 

Legislative grants should be construed liberally in favor 
of the grantee. 

13 Cal., 455. 
11 Peters, 597. 

The State has the right to dispose of the swamp and 
overflowed lands granted to her by Act of Congress prior 
to receiving patent. 

9 Cal., 322. 

27 Cal., 87. 

15 How., 447. 

13 Peters, 516. 

81 Cal., 461. 

83 Cal., 642. 

34 Cal., 580. 
Upon the general views stated vide 

24 Ark., 444. 

81 Ill, 69. 

9 Wall, 99. 

22 Iowa, 91. 

Id., 450. 


SHATTUCK & KILLIN and BALL & STOTT, for Appellant, claim 


That the grant to Arkansas was not a present grant of 
indfeasible title. 
1 Black, 358, 375, 879. 


ee a 
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2 Blk. Com., 326. ; 

Ohio, 318. 
9 Wis., 286. l ' 

-22 Iowa, 91. : £ l 
29 Cal., 223. 
6 Wall, 151. 
9 id., 197. 

Legislative grants must be interpreted, if practicable, 


so as to effect the intention of the grantor, but the rule is - 


to construe them most strongly against the grantee. 
1 Black, 380, 381. 
8 Iowa, 32. 
11 Peters, 544. 
23 How., 66. 

And generally that the lands remain part of the public 
domain, until confirmation of title, which can only take 
place after listing, platting, etc. 

Sec. 2 of the Arkansas Act. 


McARtTHOoR, J. 


The only question pressed upon the attention of this 
Court in the argument of this cause was, whether or -not 
the “Swamp Land’’ Act of Congress, in itself, passed the 
title to the swamp and overflowed lands in Oregon to the 
State? Gaston holds under the State, Stott under the 
United States; hence a correct solution of the question 
presented will be decisive of the controversy. 

By Act of Congress of March 12, 1860, the provisions 
of the Act of September 28, 1850, commonly designated 
as the “Swamp Land Act,’’ were extended to the States 
of Oregon and Minnesota. The language of the first Sec- 
tion of the Actof 1860 isas follows: “That the provisions 
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of the Act of Congress entitled an ‘Act to enable the 
State of Arkansas and other States to reclaim the Swamp 
Lands within their limits,’ approved September twenty- 
eight, eighteen hundred and fifty, be, and the same are 
hereby extended to the States of Minnesota and Oregon; 
Provided, That the grant hereby made shall not include 
any lands which the Government of the United States 
may have reserved, sold or disposed of (in pursuance of 
any law heretofore enacted) prior to the confirmation of 
title to be made under the authority of said Act.”’ 


The second Section provides that selections be made 
from surveyed lands within two years from the adjourn- 
ment of the Legislature at the next session atter the pass- 
age of the Act, and from lands thereafter to be surveyed 
within two years from such adjournment at the next ses- 
sion after notice by the Secretary of the Interior to the 
Governor, of the completion and confirmation of the sur- 
veys. 


In order to ascertain the character of the grant and the 
effect of the proviso in the first Section of the Act of 1860, 
an inquiry into the original Act, the provisions of which 
are extended to Oregon, becomes necessary. The Acts 
are in pari materia, and must be construed together. On 
September 28, 1850, Congress passed an Act to enable the 
State of Arkansas and other States to reclaim the “swamp 
lands’’ within their limits. The first Section of the Act 
is as follows: “That to enable the State of Arkansas to 
construct the necessary levees and drains to reclaim the 
swamp and overflowed lands therein, the whole of those 
swamp and overflowed lands made unfit thereby for culti- 
vation, which shall remain unsold at the passage of this 
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Act, shall be, and the same are hereby granted to the 
State.” The second Section provides that the Secretary of 
the Interior, shal] make out accurate lists and plats of these 
lands, and transmit the same to the Governor of that State, 
and, at his request, shall issue patent therefor, and on that 
patent the fee-simple to those lands shall vest in the State 
of Arkansas, subject to the disposal of the Legislature of 
that State. Provided, however, that the proceeds of said 
lands, whether from sale or by direct appropriation in 
kind, shall be applied, exclusively, as far as necessary, to 
the purpose ot reclaiming said lands by means of drains 
and levees. The third Section provides that if the greater’ 
part of all legal subdivisions of sich lands shall be wet 
and unfit for cultivation, the whole subdivision shall be 
included in the list. The fourth and last Section provides 
that the provisions of the Act shall extend to, and its 
benefits be conferred upon each of the other States of the 
Union in which such swamp and overflowed lands may be 
situated. . 
9 U.S. Statutes, 519. 


On March 2, 1855, Congress passed an Act bearing upon 
this subject which authorized the President of the United 
States to issue patents to a certain class of purchasers prior 
to issuing patents to the States. It also provided that the 
States release their rights to individuals in certain cases, 
that a list of sales be returned and that the States be 
indemnified for loss of lands by reason of the Act. 

10 U.S. Statutes, 634. 7 


And on March 3, 1857, Congress passed an Act confirm- 
ing to the several States the swamp and overflowed lands 
selected under the Act of September 28, 1850, (the - 
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Arkansas Act) and the Act of March 2, 1849 (the Louisiana 


Act.) 
11 U. S. Statutes, 251. 


The Acts of 1850 and 1855 and the confirmatory Act of 
1857 have been the subject of frequent investigation by 
the highest judicial tribunals of a number ot the States 
aflected by their provisions. They have also received 
official construction by a former Commissioner of the 
General Land Office, and by one of the most eminent 
Attorney Generals of the United States in opinious sub- 
mitted for the guidance of the Commissioners. As early 
as November 21, 1850, Mr. Commissioner Butterfield in. 
structed the Surveyors General that the Act of 1850 
clearly and unequivocally granted to the several States 
such lands which from being swampy or i to over- 
flow, were unfit for cultivation. 


The second Section of the Act of 1850 made the Sec- 
retary of the Interior the executive officer for carrying the 
same into effect. In December, 1857, it became necessary 
for the then Secretary of the Interior, Hon. A. H. H. 
Stuart, to officially determine when the grant took effect; 
whether at the date of the passage of the Act or on the 
issuing of patent. He reached the conclusion that the- 
words “are hereby granied’’ imported a grant in presenti; 
conferring the right to the land, though other proceedings 
were necessary to perfect the title. 

Lester’s Land Laws, 549. 


Subsequently, on November 10, 1858, Attorney General 
Black, in a very clear and able opinion addressed to Hon. 
Jacob Thompson, the Secretary of the Interior, held that 
the swamp land grant gave the State a right to the land 
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from the day of its date. After referring to a former 
opinion (vide Opinions of Att’y Gen., v. 9, p. 42) he said: 
It is not necessary that patent should issue before the title 
vests in the State under the Act of 1850. ‘The Act of 
Congress was itself a present grant, wanting nothing but - 
a definition of boundaries to make it perfect; to attain that 
object the Secretary of the Interior was directed to make 
out an accurate list of the lands and cause a patent to be 
issued therefor. But when a party is authorized to de- 
mand a patent for his land, his title is vested as much as 
if he has the patent itself, which is but the evidence of 
his title. And he further declared that the Seneral 
description of “all swamp and overflowed lands’’ within 
the limits of the State of Arkansas was definite enough 
for purposes of notice. f 
Opinions of Atty. Genl’s., Vol. 9, p. 255-6. 


We refer to the instructions of Mr. Commissioner But- `œ 
- terfield, to the conclusion reached by Mr. Secretary Stuart, 
and to the opinion of Attorney General Black, to show the 
accepted construction of the Act of 1850 by the land and 
law officers of the General Government. And this con- 
struction, it must be borne in mind, was given after the 
passage of the Acts of 1855 and 1857, and has, we believe 
until recently, been uniformly acted upon by the Depart- 
ment of the Interior. 


By the fourth Section of the Act of 1850, commonly 
called the Arkansas Act, the provisions and benefits thereof 
were extended to and conferred upon all other States of 
the Union in which swamp and overflowed lands existed. 
Ilinois, having large tracts of lands of that character 
lying within its borders, was affected by the provisions of 


= temas) = 


wd 
ear of et 


wee + ý r = 
i m s, : if Sa Mav ty 


544 DECISIONS SUPREME COURT, 


Gaston vs. Stott. 


the Act and became entitled to its benefits. The Supreme 
Court, in the case of Supervisors of Whiteside County vs. 
States’ Attorney, etc., et al, 31 Ill., 68, was called upon to 
pass upon the character of the grant. The opinion is clear, 
forcible and able. As it presents a complete refutation to 
several positions taken by counsel for the appellant in the 
argument of the case in hand, and, as it expresses the 
views of this Court, we have no hesitancy in adopting so 
much thereof as bears upon the question of the character 
of the grant. Mr. Justice Breese, in delivering the opin- 
ion of the Court, after referring to the Act of Congress, 
and to the several Acts of the General Assembly of Ili- 
nois, in relation to swamp and overflowed lands, said: By 
the grant of those lands to the State a fee simple estate 
passed, clogged by no condition. The State became the 
absolute owner of the lands, with power to dispose of them 
in such manner, and for such purposes, as to the State 
might seem most expedient. The language of the Act is, 
in the first Section, “shall be, and the same are, hereby 
granted to the State.” This is a full and perfect grant of 
an indefeasible estate. In the next Section, a patent, to 
evidence the title, is required to be issued to the State, 
“and, on that patent, the fee simple to these lands shall 
vest in the State.” Language vannot be used to express 
more clearly, and in more comprehensive terms, the inten- 
tion of the granting power as to these lands. They are 
granted unconditionally to the State, to be at the uncon- 
trolled disposal of its Legislature. The proviso (in the 
second Section) does not limit or qualify the power of the 
Legislature over them, and their proceeds, in any manner. 
It is, at the utmost, but the expression of a wish or a desire 

on the part of Congress, that the proceeds of their sal 


DECEMBER TERM; 1873. 545 
Gaston vs. Stott. 


should be expended in To and drains with a view to 
their redemption. It is not a condition of the grant, that 
they shall be so expended, for a discretion is left with the 
Legislature to expend them, “as far as necessary.” From 
the Act itself no inference can be drawn that it was the 
desire of Congress to resume the grant, if the lands were 
not appropriated to their drainage. The grant was a polit- 
ical measure, in which the States, having vast bodies of 
swamp and overflowed lands within their borders unfit for 
cultivation, productive of disease, and yielding no revenues 
to the State, had a deep and important interest, while to 
the nation at large the interest was comparatively trifling. 
Congress, in view of these facts, said to these States, these 
lands are of no use to the nation; take them; we make 
you a perfect title to them; drain them and reclaim them 
if you can; we commit them, and the whole subject, to 
your Legislature — adopt the policy we recommend, but 
take the lands. 

The learned Judge then proceeds to discuss the question 
of the trust raised by the law in relation to the application 
of the preceeds of the sales of swamp and overflowed lands. 
He declares it to be a matter of municipal and not judicial 
concern, over which the State has plenary and exclusive 
power. In support of this principle he cites Cooper vs 
Roberts, 18 How. (U.8.), 173. In that case certain school 
sections were sold, the sales were not for school purposes, 
but the proceeds were placed in the general fund; and the 
Court said: “The grant of these--lands was to the State 
directly, without limitation of its power, though there is a 
sacred obligation imposed on its public faith. We think 
it was competent for Michigan to sell the school reserva- 


tions without the consent of Congress. 
69 
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In Dunklin County vs. The- Dunklin District Court, 23 | 
Mo., 449, the Court in passing upon the nature of the trust 
raised by the Act of 1850, held that 1t was not fastened to 
the land; did not run with it; but was a mere personal 
trust, and was a matter exclusively within the control of 
the Legislature. 


In Barrett vs. Brooks, 21 Iowa, 147, the Court held that 
the fee simple of the swamp lands passed to the State 
under the Act, and that the Legislature had power to dis- 
pose of them; citing with approval Allison vs. Halfacre, 
11 Iowa, 450. 


The Supreme Court of Arkansas, in Branch vs. Mitchell, 
24 Ark., 431, after re-affirming the doctrine which had 
before that time been repeatedly held by that tiibunal, 
viz, that by the words of the Act of 1850,-all the lands in 
the State which were in fact swamp and overflowed, and 
thereby unfit for cultivation, immediately passed to and 
vested in the State, proceeded to judicially determine the 
effect of the Act of 1855. In that Act Congress manifestly 
undertook to decide that the grant under the original Act 
was not in presenti and the Court said: Whether the 
lands falling within the terms of the grant had or had not 
vested in the State under the Act, was a judicial question, 
which Congress had not the right to take upon itself to 
decide; and itis but respectful to that body to suppose 
_ that it was simply the intention of that Act to give pur- 
chasers their patents, so that the claimant under the State 
might institute proceedings in equity to establish their 
titles and avoid the patents. However that may be, we 
continue satisfied with the decisions heretofore made, and 
again hold that all the lands in the State which were really 
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and in fact swamp and overflowed, and thereby unfit for 
cultivation, passed to and vested in the State on the 28th 
day of September, 1850. - 

The case is the same as if the grant had been of all the 
prairie land, or all the wood lands, or all the alluvial land 
in the State; the difficulty of ascertainment of its charac- 
ter not affecting the question. The words of the grant— 
the operative words—are direct and positive: “Shall be 
and the same are hereby granted to the State;’’ and the 
provision of the second Section that the Secretary of the 
Interior should make out and transmit to the Governor a 
list and plats of the land described aad, at the request of 
the Governor, cause a patent to issue to the State; and 
that “on that patent the fee-simple to said lands shall vest 
in the said State,” can no more be held to limit the effect 
of the present grant, in the first Section, than if in a deed 
after immediate and express conveyance of lands by some 
general description, it should be provided that, when the 
numbers should be ascertained, another deed should be 
made “on which the fee-simple should vest.” This would 
make the title of the State to any of the land depend on 
the request of the Governor for a patent. The words of 
the second Section must be held to be simply a definition 
of the nature ot the title which the State took under the 
grant, and not a postponement of the period at which the 
title should vest. 

In Summers vs. Dickinson, 9 Cal. 554, it was held that 
upon the passage of the Act of 1850 the State became 
the owner, with absolute power of disposition, of all the 
swamp lands within her limits which had not been dis- 
posed of and that the title of the State in no way de- 
pended on a patent and that the Act itself operated as-a ` 
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conveyance. In Owen vs. Jackson, 9 id., 322, the same 
Court previously held that a patent issued to the State 
under the second Section would have no operation except 
by way of further assurance. In Kernan vs. Griffith 27, 
id., 77, the Court, after referring to the two cases last 
above cited, declared those decisions to be in harmony 
with the language of the Act when properly construed 
and to be fully sustained by Foley vs. Harrison, 15 How- 
ard (U. S.), 447, and Wilcox vs. Jackson, 18 Peters, 516. 

The principle in Foley vs. Harrison is, we think, clearly 
applicable. The case arose under the Act of September 
4, 1841, granting %ertain lands to Louisiana and other 
States, (5 U. S. Statutes, 455), and McLean, J., in deliver- 
ing the opinion of the Court used the following language: 


“The words of the Act of 1841 are: ‘that there shall 
be granted,’ not that there is granted. The words import 
that a grant shall be made in future.’’ By parity of 
reasoning we think it must follow that the words “are 
hereby granted” in the Act of 1850 must import a grant 
im presenti. 

In Robinson vs. Forrest, 29 Cal., 822, the principle 
advanced in Summers vs. Dickinson, Owens vs. Jackson 
and Kernan vs. Griffith, is affirmed as a general proposi- 
tion, but modified in its application to those swamp and 
overflowed lands situated adjacent to lines dividing such 
Jands from the dry lands. 

It is unnecessary for us in this case to examine into the 
correctness of the reasoning which led the Court to adopt 
this modification and as the question may be brought 
before us in the future we withhold our opinion thereon. 


In Railroad Company vs. Smith, 9 Wallace, 95, the Com- 
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pany claimed under a certain “railroad grant,” approved 
June 10, 1872, and Smith claimed under the Act of 1850. 
_ From the statement of the case we learn that ‘there was 
no evidence introduced tending to show that the land in 
controversy was ever certified as swamp land by the Sec- 
retary of the Interior, or that the same was ever patented 
as such to the State of Missouri. Nor was this pretended. 
In fact the correspondence of the Land Department of 
the United Sates showed that the Secretary had no 
sufficient evidence to enable him to make out such certifi- 
cates. The Court treated the Act of 1850 as a “present 
grant’ and one which no Act of Congress has ever at- 
tempted to take back, or forfeit, or give to any other 
grantee, or modify the description .by which the lands 
named therein were given to the States. After referring 
to the second Section of the Act of 1850, by which certain 
duties heretofore referred to devolve upon the Secretary 
of the Interior, the Court used the following language: 

“Must the State lose the land, though clearly swamp 
land, because that officer has neglected to do this? The 
right of the State did-not depend on his action but on the 
Act of Congress and though the States might be em- 
barrassed in the assertion of this right by the delay or 
failure of the Secretary to ascertain and make out lists of 
these lands the right of the States to them could not be 
defeated by that delay.’’ 

Of the cases cited the following have been decided since 
the passage of the Act of 1857:-Supervisors vs. States’ 
Attorney, Barrett vs. Brooks, Branch vs. Mitchell, Kernan 
vs. Griffith, Robinson vs. Forrest, and Railroad Company 
vs. Smith; and it would be simply absurd to assume that 
the Courts, in investigating these cases, failed to consider 
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the effect either of the Act ot 1857 or the Act of 1855 
upon the original Act of 1850. In reaching the conclu- 
sions arrived at they must have had before them all the 
Acts of Congress on this subject. All the decisions clearly 
indicate that the clause in Section 2, of the Act of 1850, 
providing that the title vest upon the issuing of patent, 
was not regarded as constituting a limitation upon the 
grant, and also that the confirmatory Act of 1857 did not 
have the limiting effect sought to be given it by appel- 
lant’s counsel. 


That this question was fully considered in the case last 
cited is apparent from the dissenting opinion of Clifford, 
J. In his opinion the title to the swamp and overflowed 
land remains in the United States until all steps contem- 
plated by the Acts are taken, and patent must issue before 
the States acquire a fee simple, and before the Legislatures 
of the States can dispose of the lands. After stating the 
objects of the Act of 1857, he says: “Such a law was cer- 
tainly unnecessary if the construction of the original Act, 
adopted in the opinion just read (by Miller, J .), is correct, 
as, in that view, the original Act vested a fee simple title 
in the States without the necessity of waiting for any 
action on the part of the Land Department; and, if so, 
then it follows that the States may select for themselves, 
and, if their title is questioned by the United States, or by 
individuals, they may claim of right that the matter shall 
be determined by a jury.” 


These deductions clearly follow from the premises laid 
down in the opinion of the Court, and instead of weaken- 
ing and countervailing, they strengthen and confirm that 
opinion. Upon a careful review of all these cases, we can 
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reach no other conclusion than that the Act of 1850 was a 
grant in presenti, operating upon certain and unknown pre- 
mises—“ swamp and overflowed lands’’—and investing in 
those States in the Union at the time of its passage a fee 
simple title thereto. Indeed, if there were no authorities 
touching this point, the same conclusion must be reached 
solely upon principle, for the grant, being a legislative 
grant, proprio vigore, passed to the grantee immediately all 
the estate which the grantor had in the subject matter of 
the grant, except what is expressly excepted. 
= United States vs. Percheman, 7 Peters., 51. 

Mitchell vs. United States, 9 Peters., 711. 

United States vs. Brooks, 10 How., 442. 

Lessieur vs. Price, 12 How., 59. 

Ladiga vs. Rowland, 2 How., 581. 

Godtrey vs. Beardsley, 2 McLean, 412. 

‘The United States had a fee-simple title to all the un- 
sold swamp and overflowed land at the time of the passage 
of the Act of 1850, and hence a fee-simple passed to the 
States affected thereby. No subsequent Act of Congress 
could diminish the estate or clog it with new conditions or: 
except from the operation of the grant any swamp and 
overflowed lands not originally excepted. Generally, title 
once parted with is gone forever. A fee-simple estate 
passed to a grantee cannot be affected by subsequent 
unilateral acts of the grantor. Hence the Acts of 1855 
and 1857 cannot be regarded ag affecting the estate or the 
title. And these views are abundantly fortified by the 
fact that there is an utter absence in all the Acts, of any 
express words or reasonable implication- by which the 
title of the State should be divested or the land revert to 
the General Government, in any manner or by any method 
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known to the law. The question of the character of the 
grant is no longer an open one. 


The second Section of the Act of 1850, in pointing out 
the duty of the Secretary of the Interior is simply matter 
of direction to a ministerial. officer; the patent provided 
for operates only by way of further assurance, and the 
‘trust raised by the proviso isa matter of legislative and 
not of judicial concern. Hence the diversion of the pro- 
ceeds of the sales of swamp and overflowed lands from 
the purposes expressed in the Act ot Congress to those of 
aiding in the construction of certain works of internal 
improvement, provided for by the Legislative Assembly 
of the State of Oregon, in no way operates to defeat the 
title of the State. 


The Act of 1855 in no way affected the title acquired in 
virtue of the original Act; neither did the confirmatory 
Act of 1857 and the Congressional recognition by this last 
Act of the proposition, that prior to the issuing of patent 
the fee-simple to the land remains in the General Govern- 
ment, is a solecism unworthy the serious attention of the 
Court. l 

Having reached these conclusions we revert to the con- 
sideration of the Act of March, 1860, by which the pro- 
visions of the Act of 1850 were extended to Oregon. 
Every argument hereinbefore advanced and every con- 
clusion following theretrom is as applicable to the Act of 
1860 as to the Act of 1850, unless the proviso in the first 
Section of the Act of 1860 operates as a limitation upon 
the grant. By the purview or body of the Act, viewed 
in the light of the authorities heretofore cited, Oregon 
became invested with a fee-simple title to the swamp and 
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overflowed lands within her borders, immediately upon 
its passage. The exception of any “lands which the 
Government of the United States may have reserved, sold 
or disposed of (in pursuance of any law heretofore enacted) 
prior to the confirmation of title to be made. under the 
authority of the said Act,’’ is repugnant to the purview of 
the Act and cannot stand. We cannot bring ourselves to 
believe that Congress interfded to take away any part of 
the particular lands granted by the body of the Act, by 
the subsequent general words quoted. The peculiar 
potency of the words “prior to the confirmation of title”? 
is dispelled by the addition of the words which follow ` 
them, “to be made under the authority of said Act,” for 
it is settled by the highest judicial authorities that under 
“said Act (1850)’’ no confirmation of title was necessary. 
The grant was in presenti—the title a fee-simple—the 
patent operating only by way of- further assurance. 
Therefore, this proviso has no greater effect upon the 
general purview of the Act of 1860 than the confirmatory 
Act of 1857, and the clause in the third Section of the 
Act of 1850 “vesting fee-simple upon patent” taken 
together, have upon the general purview of the Act of 
1850. Hence the conclusions reached in relation to the 
Act of 1850 are alike applicable to the Act of 1860. 

The appellant claims under the pre-emption Act of 1841. 

ö U. S. Statutes, 453. 

It is admitted that the lands in controversy are “ swamp 
lands,” and such being the fact, Stott acquired no legal or 
equitable rights therein, because the officers of the United 
States local land office saw fit to accept or entertain his - 
application for their pre-emption under the Act of 1841, for 
the United e had no legal or equitable rights therein, 
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The appellant filed his declaratory statement August 28, 
1871, and made final proof March 4, 1872. The lands in 
controversy were selected and sold by virtue of the Act of 
1870 (Session Laws 1870, p. 164), and the facts do not 
show them to belong to any ot the classes of claims the 
title to which was quieted by the Act of 1872. 

Session Laws 1872, p. 139. 

It was contended by counsel that the State could not 
claim the lands in controversy at the time she did because 
it does not appear that they were selected within the two 
years prescribed by the second Section of the Act of 1860. 
We cannot give our assent to this position, because we are 
of opinion that the designation of the time within which 
the lands were to be selected was not intended as a limit- 
ation of the power of the selecting officer. Any other 
view would be antagonistic to the character of the grant. 
This provision in relation to time is directory, and the 
State lost no rights by not complying strictly therewith. 

Upon a careful review of the whole case we are of opin- 
ion that the decree rendered by the Court below should 
be affirmed. It is so ordered. 


SERIE ORE 


JULIA A. McCRACKEN and WILLIAM, her) 
husband, Respondents, 
VS. 
ALONZO SWARTZ, Appellant. J 
| APPEAL FROM MARION COUNTY. 


What is necessary to be set out in the declaration or 
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verified motion in a proceeding in the nature of scere 
facias. 


All the necessary facts are stated in the opinion. 


MALLORY & SHAW for Appellant. 
BOISE & WILLIS for Respondent. 


! 


McARTHOUR, J. 


This is a proceeding in the nature of scire facias. `The 
verified motion, which, under the Code, takes the place 
and answers the purpose of a declaration, sets forth that 
in March 18, 1867, a decree was rendered by the Circuit 
Court for Marion county in favor of Julia A. Swartz and 
against Alonzo Swartz, for the sum of one hundred dol- 
lars per annum from the date of said decree, to be paid to 
said Julia A. as alimony for her support and that of her 
family; that there fell due March 18, 1868, the sum of one 
hundred dollars, and on March 18 of each succeeding 
year a like sum—the amount due at the filing of said mo- 
tion being five hundred dollars and interest; that no pay- 
ment has ever been made on said decree, and no execu- 
tion has ever been issued to enfore the payment of any 
part thereof; that since the rendition of said decree, and 
on December 24, 1869, said Julia A. intermarried with 
William McCracken, and they are now husband and wife. 


The answer denies the rendition of the decree; denies 
that there fell due on said pretended decree the sums 
stated in the verified motion; denies that there is now due 
Julia A. the sum of five hundred dollars as alleged, or 
otherwise; and further, the answer alleges that when the 
original suit was instituted the defendant was without the 
State, and that he did not return until long after the ren- 
dition of the pretended decree; that he never appeared, 
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either in person or by attorney, and was never personally 
served with summons; that no sufficient showing was ever 
made to give the Court jurisdiction to order publication 
of summons; that no such summons as was by law re- — 
quired was ever made in said suit and served on the de- 
fendant, by publication or otherwise; that the said pre- 
tended decree was obtained without notice to defendant 
and by fraud on the part of the plaintiff, and that when 
said pretended decree was entered the Court had not ac- 
quired jurisdiction ot the person of defendant. 


The reply puts in issue all the allegations constituting 
the further answer or defense, and avers that, by the orig- 
inal decree, the bonds of matrimony which had existed. 
between Julia A. and Alonzo Swartz were dissolved, and 
the sum specified was the alimony granted by the Court. 
That the defendant recognized the validity of the decree, 
and, since its rendition, has intermarried, and that, by 
reason thereof, he is estopped to deny the validity thereof. 


The answer of the defendant is, in effect, the plea nul 
tiel record, which, with that of payment, release or dis- 
charge, constitute all the pleas that can be interposed to a 
declaration, or a writ of scire facias. By the defendant's 
demurrer, the overruling of which is assigned as error, the 
sufficiency of the verified motion is attacked. In this pro- 
ceeding all that was necessary for the moving party to-set 
forth in his verified motion was such a state of facts as 
showed that a judgment had been rendered by the same 
Court, at a certain time, by which it was adjudged that 
one-party should pay the other a certain sum of money, 
It is not essential, nor is it proper practice, to set out the 
record of the proceedings in the parent cause, or rather 
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the original suit, that have passed in rem judicatem. Ap- 
pellant charges that the decree herein is void, for the rea- 
son that the Court had not jurisdiction. This was-one of 
the questions necessarily submitted to the Court below, for- 
upon the fact of jurisdiction in the original suit turned the 
fact of the indebtedness of the defendant, and the order 
adjudging that execution issue on the decree settles the 
question in favor of the jurisdiction. The rule, in relation 
to the presumption of jurisdiction, as laid down in Grig- 
non’s Lesees vs. Astor, 2 How. (U.8.), 340, and in Hahn 
vs. Kelly, 34 Cal., 408, applies with much force to the case `- 
in hand. The original decree is not before us, and we are 
bound to presume that an inspection thereof by the Court 
below disclosed all the facts necessary to give the Court 
jurisdiction at the time the original decree was entered, 
and also to entertain the proceeding to obtain an execution 
at the time when the same was sought. As has been 
stated, the defense was that of nul tiel record, and this 
plea was determined by the Court from an inspection of 
the record, and that record not being here for our inspec- 
tion, and the presumption being in favor of the Court 
below, we have no other course but to affirm the order. 


In the argument it was said that an aftirmance of the order 
would be absolutely unjust, for the reason that it would be 
in effect obliging Swartz to contribute toward the mainten- 
ance of another man’s wife. ‘True, this is unfortunately 
the case, but the fault rests with Swartz alone. Upon the 
marriage of his divorced wife it was his duty to go before 
the Court which decreed the divorce and procure a modi- 
fication of that part of the decree granting her alimony. 
Had he made the application at the proper time, and to 
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the proper tribunal, he doubtless would have obtained. 
adequate relief. 
Affirmed. 


ALLEN SIMPSON, Respondent. ) 
| 
vs. > 


| 
WM. B. PRATHER, Appellant. J 


APPEAL FROM POLK COUNTY. 


If trom inspection of a complaint the whole or any part 
thereof can be resolved into a cause of action a general 
demurrer will be overruled. 

Dismissal of appeal is equivalent to regular affirmance 
of the judgment. 

When the answer admits all the facts alleged in the 
complaint, or does not deny them, but denies the legal 
conclusions only, judgment on the pleadings may, on mo- 
tion, be allowed. 

Where a number of persons are jointly and severally 
bound judgment may be entered against those over whom 
the Court acquires jurisdiction. 

This cause was tried in the Circuit Court of the State of 
Oregon for the County of Polk, at the November term, | 
1873. 

The pleadings disclose the following facts: 

That on August 24, 1872, jadgment was. given in Jus- 
tice’s Court tor Luckiamute Precinct in said county in 
favor of Allen Simpson, and against one Moses W. Hart 


PAP 


DECEMBER TERM, 1873. ` 559 ` 
Simpson vs. Prather. 


for one hundred and eight dollars, costs and disbursements. 
On August 30th said Hart appealed to the Circuit Court 
and filed an undertaking on appeal, which was dtly exe- 
cuted by Moses W. Hart, Wm. Prather and E. W. Russell, 
by which said parties jointly and severally undertook that 
Hart would pay all damages, costs and disbursements 
which might be awarded against him on the appeal of the 
said judgment, or if any part thereof should be affirmed, 
the appellant would satisfy the same so far as affirmed. 


That at the time of filing the said undertaking execu- 
tion had been issued, and sufficient property levied upon 
to satisty the said judgment and costs, all of which pro- 
ceedings were stayed, and the property levied upon was 
released. 


That by an order of the said Circuit Court, made at the 
November term, 1872, the judgment appealed from was | 
“in all respects affirmed in this, that the said appeal to 
said Circuit Court was dismissed, and the defendants have 
abandoned their appeal, and that more than six months 
have elapsed since the notice of appeal was filed herein in 
the said Justice’s Court, and that defendants have wholly 
failed and neglected to perfect said appeal.” 


To this complaint the defendants interposed a general 
demurrer which, after argument, was by the Court over- 
ruled. Prather, the appellant, thereupon filed his answer 
denying “that the judgment rendered in the Justice’s 
Court: of said Luckiamute Precinct. on the 24th day of 
August, 1872, against said Moses W. Hart, was affirmed 
by the Circuit Court.” After the answer was filed plain- 
tif moved for judgment on the pleadings, upon the 
ground that the answer presented no defense. The motion 
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was sustained and judgment for $108, damages and costs _ 
and interest, was rendered against W. B. Prather, ap- 
pellant. 


L. VINYARD, for Appellant. 
HAYDEN, MYERS & DALY, for Respondent. 


McArtuor, J. 


The first error assigned is that the Court erred in over- 
ruling the demurrer. 


As has been stated the demurrer is a general one and 
the rule is well settled that if, from inspection of the 
pleading, the whole, or any part thereof, can be resolved 
into a cause of action the demurrer must be overruled. 

People vs. Mayer, 21 Barb., 240. 


The principal objection urged to the complaint is that 
it does not show that the judgment was aflirmed but 
simply that it was dismissed. The respondent claims that 
the dismissal of the appeal operated as an affirmance of 
the judgment. As that fact is supplemented by the alle- 
gation of the further facts that the time for taking the 
appeal had fully elapsed and that the same had been 
abandoned, we are of opinion that the dismissal ope- 
rated as an affirmance of the judgment of the Court 
below. In this view we are supported by McConnel vs. 
Swailes, 2 Scam., 572, in which it was held thai the dis- 
missal of an appeal is equivalent to a regular technical 
affirmance of the judgment appealed from so as to entitle 
the party to claim a forfeiture of the bond and have his 
action therefor. Sutherland vs. Phelps, 22 Ills., 91, cites 
and approves McConnel vs. Swailes. Harrison vs. Bank of 
Kentucky, 3 J. J. M., 3875, is to the same effect, as also 1s 
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Karth vs. Light, 15 Cal., 825. These cases lay down a 

doctrine antagonistic to that laid down in Drummond vs. 

Husson, 14 N. Y., 60, the case relied on by appellant’s . 
counsel. We cannot give our assent to the application of 

the New York rule, but will follow the rule in the other 

cases cited as being, in our opinion, the correct one. 


The second assignment of error is that the Court erred 
in granting respondent’s motion for judgment on the plead- 
ings. The answer was fatally defective. It tendered no 
issue. It admits the execution of the undertaking, admits“ 
that the appeal was dismissed on motion and that more 
than sx months had elapsed since the appeal was taken 
from the Justice’s Court. The only denial is of an in- 
debtedness in the sum of $108—a negative pregnant. It 
admits all the facts upon which the indebtedness arose, 
but denies only the legal conclusion from those facts. 
Therefore, we think the answer tendered no issue. Hence 
the motion for judgment on the pleadings was well taken 
and properly sustained by the Court below. 


It appears that Prather was the only party against 
whom judgment was entered. He was the only defendant 
served, and the only one over whom the Court had 
acquired jurisdiction. The obligation was joint and 
several, and allowing and entering judgment against one ` 
jointly and severally bound with others was strictly in 
accordance with the terms fixed by himself in the written 
instrument and was not error. 

Judgment affirmed. 
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A. C. LAYTON, and \ 
CLARA D. LAYTON, Respondents, 


vs. 


H. A. HOGUE, et al., Appellants J 
APPEAL FROM LINN COUNTY. 


-~ Where an executor purchases through an agent a parcel 
of land belonging to the estate under his care as such, and 
suit is brought to set aside the sale and cancel the deed, 
neither he nor his heirs will be allowed interest upon the 
price paid for the same. 


This suit was brought by A. C. Layton, as plaintiff, 
against the heirs-at-law and widow of J: P. Hogue, de- 
ceased, to set aside a sale of land made by the said J. P. 
Hogue, in his lifetime, as the executor of the last will and 
testament of Davis Layton, deceased; at which sale it ap- 
pears said executor himself became the real purchaser of. 
the land, acting through his agent and attorney, and that 
the price was ten dollars per acre, amounting in the ag- 
gregate to the sum of $3,129 80 in coin. It appears that 
- at said executor’s sale, Powell bid off the land at said price 
on July 18, 1868; the sale was confirmed August 3, 1868, 
and Hogue as executor, etc., executed a deed therefor on 
October 12, 1868. On November 24, 1870, Powell and ` 
wife conveyed the land back to Hogue, the consideration 
recited being $4,000, but as found by the Court below the 
true consideration was $3,129 80. The relief sought by 
the plaintiff was the setting aside of said sale and the cancel- 
lation of said deeds, which relief was granted by the Court 


“DECEMBER TERM, 1873. 563 


cae 


Layton et al. vs. Hogue. 


below, and a referee was appointed to fake an account of 
the rents and profits accrued to Hogue and his heirs since 
the sale, and also of the value of the permanerit improve- 
ments made by them upon said land and the amount of 
taxes paid by them during the interval. On the coming 
in of said report the same was modified in some respects, 
and a final decree entered setting aside said sale and de- 
claring said deeds void. Interest was allowed to Layton’s 
heirs upon the rents and profits from the end of each year, 
as the same accrued, up to the date ot the decree. After 
allowing Hogue’s heirs for the}value of the improvements 
and for taxes paid, and deducting therefrom the value ot 
rents and profits with interest thereon as aforesaid there 
was found due Layton’s heirs the sum of $2,300 70. 

The heirs of Hogue were allowed the original purchase 
price paid by their ancestor, the said executor, for said 
land—$3,129 80 without interest—the Court below re- 
fusing to allow interest thereon; and, one of these sums 
being aeducted from the other, a balance of $829 10 was 
decreed to be paid by Layton’s heirs te Hogue’s heirs. 
A. ©. Layton and Clara D. Layton, one of the defendants, 
are identified in interest as against Hogue’s heirs, and 
therefore are both made respondents in this appeal, which 
is only from so much of said decree as allows interest to 
them on rents and profits, and refuses interest to appel- 
lants on the purchase money paid by their ancestor for the 
land at the sale which is thus avoided. 


POWELL & FLINN and DOLPH, BRONAUGH, DOLPH & 
SIMON for Appellants. ; 

MURPHY, JOHNS, THAYER & WILLIAMS for Respondents. 
McARTHUR, J. 


No statement of evidence accompanied this appeal, and - 
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we have nothing before us except the pleadings and the — 
decree. Nor are any further papers necessary, for the 
only question presented for our consideration arises upon 
the refusal of the Court below to decree the right ‘of 
Hogue’s heirs to recover interest upon the purchase price 
of the parcel of land in question. True, the question 
whether the sale was void or voidable was piessed upon 
our attention in the argument by respondent’s counsel, 
but we do not think it necessary to pass upon that ques- 
tion; for, whether void or voidable, the end desired was 
achieved by the respondents in the Court below and the 
sale was set aside. It would be impossible in this case, 
without the testimony to guide us, to arrive at any con- 
clusion upon: the question, and it would be very embar- 
rassing, without having the case tually before us, to pass 
upon so important a question of law. ) 
Hogue, when acting as executor, was occupying an 
important trust capacity, one which should be discharged 
with the utmost fidelity, and in which all his acts, when 
subjected to the closest scrutiny, should disclose nothing 
which conflicts with honor, shocks conscience, or -violates 
law. By purchasing the land in the manner in which it 
is shown to have been purchased, the executor, Hogue, 
accomplished just what the law declared he should not do, 
and, in every step which he took leading up to the pur- 
chase, he occupied a position in which his interest and his 
integrity were in conflict. His heirs are in no position to 
ask equity, for their ancestor did not do equity in this 
matter. We are of opinion that the Court below took as 
charitable a view of his acts as could be taken, and allowed 
his heirs all that the most indulgent chancellor could have 
allowed. They certainly are in no position to demand and 
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insist upon anything further. Upon no principle of law or 
equity with which we are acquainted, or which we have 
been able to discover, would they be entitled ‘to recover 
the interest they insist upon. To allow them to do so 
would, in effect, be allowing them to reap an, advantage 
from the wrongful and inequitable act of their ancestor. 
The decree of the Court below must be affirmed. 
Affirmed. 


THE GOLD HILL QUARTZ MINING) 
| 
COMPANY, Appellant, | 


Vs. 


JACOB ISH, Respondent. 
APPEAL FROM JACKSON COUNTY. 


Mines of precious metals belong to the eminent domain 
of the political sovereignty. 

By the Act of Congress of July 26, 1866, the General 
Government extended to all in possession of mining 
claims, and all subsequently locating and denouncing 
mines containing the precious metals, a guarantee of pro- 
tection in their occupancy so long..as the mines are ope- 
rated. 

The provisions relative to pre-emption of mining lands, 
in said Act, and the amendments thereto, are not obliga= 
tory. 
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A patent for agricultural lands does not pass title to. 
known deposits of precious metals. 

Failure of Government Surveyors to segregate mineral 
from agricultural lands cannot operate to defeat the rights 
of occupant miners. 


This suit was instituted to quiet the title to and enjoin 
the respondent from asserting any rights in and to a cer- 
tain gold-bearing quartz lode situate in Jackson county. 

The complaint alleges that Henry Klippel, John Mc- 
Laughlin, Chas. S. Drew, N. C. Dean, Thos. Chavner and 
John E. Ross on December 5, 1865, located six claims 
upon the said lode in accordance with the provisions of 
the State laws and the local laws and customs of miners. 
On December 11, 1865, the said parties filed articles of 
incorporation under the general Jaws of the State. The 
name of the incorporation was declared to be “The Gold 
Hill Quartz Mining Company;’’ the capital stock was 
fixed at $60,000, and the object was the working of the 
said lode. Tiel a was duly organized, the stock 
books opened and the stock subscribed. Contempora- 
neous with the filing of the said articles of incorporation 
the parties aforesaid duly transferred their claims to the 
said Company. Ever since said transfer, and up to July 
8, 1871, the said Company were in possession of said 
claims, working said lode by driving tunnels, ete., for the 
purpose of procuring the quartz rock and extracting the 
gold therefrom, and had, up to said date, expended thereon 
$1,090. The possession of the said Company was open 
and notorious, and the respondent had actual notice 
thereof and of the character and extent of the appellants’ 
claims. 
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On June 15, 1870,- respondent applied to the officers of 
the proper United States Land Office to purchase the W. 
4 of the N. E.fand E. 4 of the N. W. 4 of Section 14, 
Township 86 South, of Range 3 West of the Willamette 
Meridian, upon which the lode in controversy is situated, 
and having been allowed to purchase said lands as agri- 
cultural lands, a patent therefor was issued to -respondent 
on August 11, 1870. The said patent was recorded July 
8, 1871, and until said date the appellant had no notice of 
the application ‘for and purchase of said lands by the 

respondent, or that respondent had any claim to or inter- 
est in the same. 


The respondent demurred to the complaint. After ar- 
gument the Court below sustained the demurrer and dis- 
missed the complaint with costs. 


From the order dismissing the same this appeal is 
taken. i 


J. D. FAY and W. W. THAYER, for Appellant. 
B. F. DOWELL and H. KELLY, for Respondent. 


McARTHUR, J. 


The claims upon the gold-bearing quartz lode in con- 
troversy were located and taken up in the year 1865 in 
accordance with the provisions of the Act of the Legisla- 
tive Assembly of the State of Oregon, approved October 
24, 1864, and the Acts amendatory thereof. They were 
“opened. up”? and operated under the State laws for a 
number of months prior to the-passage of the Act of 
' Congress of July 26, 1866, commonly, called the “Mining - 
Act.’ This Act was the first direct and positive recog- 
nition, on the part of the General Government, of the 
right of the citizen to explore the public domain for the 
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precious metals, and to denounce and operate mines when ; 
found. Anterior to.the passage thereof, the General Gov- 
ernment, in carrying out a policy redounding to the public 
good, tacitly consented to the search for and development 
of the mines, and the Courts, applying what has been 
often denominated “the common law of the mines,” uni- 
formly protected the rights of those engaged in mining 
for the precious metals. They recognized the binding 
force of the local laws, customs and usages of the miners, 
in all cases when those local laws, customs and usages did 
not conflict with written constitutions or legislative enact- 
ments. ‘Taking into consideration the condition of the 
country and the importance of encouraging mining ope- 
rations and the non-action of the General Government 
they held that those engaged in mining for the precious 
metals enjoyed a species of franchise in'the mines, and 
that they held the same free from all molestation or inter- 
ference of all parties save the General Government. 


That the General Government has the exclusive right 
to control the mines has never been seriously questioned; 
the principle being conceded that mines of precious metals 
belong to the eminent domain of the political sovereignty, 
as well under the laws of Spain as by the common law of 
England and public law of the United States. 


All the reported cases in California and Nevada lead to 
the conclusion that the non-action of the General Govern- 
ment raised such a presumption of license to those en- 
_ gaged in mining for the precious metals as to give them a 
standing in the Courts to assert their rights and redress 
their wrongs against all persons except the General Gov- 
ernment. The right of mining for the precious metals is 
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a franchise and the attending circumstances raise the pre- 
sumption of a general grant from the sovereign of the 
privilege. 

Conger vs. Weaver, 6 Cal., 548. 

Merced Mining Company vs. Fremont, T id., 327. 

Hill vs. King, 8 id., 338. 

McKeon vs. Brisbee, 9 id.,. 142. 

Partridge vs. McKinney, 10 id., 183. 

State vs. Moore, 12 id., 70. 

Curtis vs. Sutter, 15 id., 263. 

Hughes vs. Devlin, 23 id., 506. 

Horn vs. Jones, 28 id., 202. 

Pralus vs. Jefferson G. and S. Mining Co., 34 id., 559. 

Correa vs. Frietas, 42 id., 340. 

Accepting this as a postulate, it follows that the General 
Government itself could not equitably interfere with or 
abridge the rights of the miner. We are of opinion that 
“there are equitable circumstances connected with these 
mining claims that are clearly binding upon the con- 
science of the governmental proprietor that must never be 
disregarded. Rights have become vested, in virtue of - 
the license, that. cannot be divested without a violation of 
all the principles of justice and reason.’’ In Sparrow vs. 
Strong, 8 Wallace, 104, Chief Justice Chase used the 
following forcible language: “We know that the Terri- 
torial Legislature (of Nevada) has recognized by statute the - 
validity and the binding force of the rules, regulations and 
customs of the mining districts. --And we cannot shut our 
eyes to the public history, which informs us that under 
this legislation, and not only without interference by the 
National Governmént, but under its implied sanction, vast 
mining interests haye sprung up, employing many millions 
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of capital and contributing largely to the prosperity and | 
improvement of the whole country.’ The decision quoted 
from was fendered in December, 1865, and is a clear 
recognition by our highest judicial tribunal of the under- 
lying principle upon which rests the rules governing this 
species of property, which have had practical operation 
for nearly a quarter of a century. It follows then that the 
locators and operators ot the claims upon the quartz lode 
in controversy, were invested with a franchise which the 
Courts would protect and uphold. Thus they stood before 
the passage of the Act of Congress of July 26, 1866. By 
this act the mineral lands of the public domain, both sur- 
veyed and unsurveyed, are declared to be free and open to 
exploration and occupation to all citizens of the United 
States, and those who have declared their intentions to 
become citizens, subject to such regulations as may be 
prescribed by law. Any person or association claiming a 
vein or lode of quartz rock in place, bearing gold, silver, 
cinnabar or copper, who have expended in improvements 
thereon not less than one thousand dollars, and have occu- 
pied and improved the same according to the local customs 
or rules of miners in the district, and in regard to which 
there is no controversy or opposing claim, may acquire 
title to the same by filing a diagram, in the local land 
office, of said claim, giving notice and performing such 
other acts as are prescribed by law. As has before been 
stated, this Act was the first direct and positive recogni- 
tion on the part of the General Government of the right 
of the citizen, and the alien who had declared his inten- 
tion to become such, to explore the public domain for the 
precious metals, and to denounce and operate mines when 
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Whatever difference of opinion may exist as to the 
tenure by which mining claims were held prior to the pas- 
sage of this Act of Congress, it is clear that, ‘by the Act, 
the General Government extended to all in possession of 
mining claims, and to all subsequently locating and / 
denouncing mines containing the precious metals, a guar- 
antee of protection in their occupancy so long as the mines 
are operated and worked. The lode in controversy was, 
wher “ claimed,” situate upon surveyed lands belonging 
to the General Government. Pursuant to instructions, the 
lands were sold as agricultural lands, and patented to Ish 
August 11, 1870. The application to purchase was made 
subsequent to the passage of the Act of 1866, and ata - 
time when the possession of the appellant was open and 
notorious. Thusgthe adverse interest of Ish, if any inter- 
est he has, did not accrue until after the passage of the 
said Act, and was therefore in violation of the guarantee 
of occupancy created by the first Section thereof But 
Ish obtained no interest in the mining claims on the lode 
by the patent. True, by the patent he obtained a given 
quantity of agricultural lands, and the lode is situate upon 
said lands, but the known deposits of precious métals did | 
not pass by the ‘patent, for they are expressly reserved _ 
from sale under the Pre-emption and other land Acts. 
‘The only law under which patent to mining claims, either 
lode or placer, can be obtained, is the Act of 1866, and 
the amendments thereto. The fact that the claims of the 
appellant were not segregated and listed as mineral lands, 
cannot avail the respondent. Segregation, when required, 
must be made by the surveyor, and to hold that the failure 
of the surveyor to fully discharge his duty could operate 
to defeat the rights of the appellant would be violative of 
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the plainest principles ‘of justice. Moreover, the returns ` 
of the surveyor are not conclusive as to the character of ) 
the lands, for the Commissioner of the General Land 
Office, in carrying out the policy of the General Govern- 
ment in the disposal of the public lands, allows affidavits 
as to the character of the lands to be made in impeach- 
ment ot the returns of the surveyors. The open and noto- 
rious possession of the appellant was sufficient to charge 
the respondent with notice of the character of the lode, 
and also to bring the lode within the description of “known 
mineral deposits.’ Nor are the rights of the appellant 
forfeited, nor in the least abridged by failure to procure a 
patent for the claims upon the quartz lode. “It is under- 
stood,” says the Commissioner of the General Land Office, 
in the instructions to the local Land Offices, “that there is 
nothing obligatory on claimants to proceed under the stat- 
ute (Act of 1866), and where they fail to do so, there 
being no adverse interest, they hold the same relation to 
the premises they may be working which they did before 
the passage of the Act, with the additional guarantee that 
' they possess the right of occupancy under the statute of 
« Zabriskie’s’’ Land Laws, 207. 

Before leaving this case it becomes necessary to allude 
to the prayer of the complaint, and to express our views 
in relation to the proper relief to be afforded. The prayer 
asks for a decree of the Circuit Court declaring the defend- 
ant a trustee for the plaintiff; that the defendant be 
required to execute a good and sufficient deed to the 
plaintiff of the land included within the boundaries of the 
claims, and also for a perpetual injunction inhibiting the 
defendant from setting up any title to said claims. 

Inasmuch as Ish never obtained title to the lode he can- 
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not be decreed to be trustee for the plaintiff, nor can he 
execute a deed conveying to the -plaintiff the legal title. 
The proper relief to be granted is an injunction:order per- 
petually enjoining and inhibiting Ish, and all persons 
claiming, or to claim by or through or under him, from 
asserting any title to the lode, and also from in any man- 
ner interfering with the plaintiff in entering upon and 
working the claims thereon. 
Decree reversed. 


STATE OF OREGON, Appellant, ’} 
| 


\ 


VS 
CHARLES BROWN, Respondent. | < 
APPEAL FROM LANE COUNTY. ° 


An order to be appealable is one which not only affects 
a substantial right, but one which in effect determines the 
action. 

When the State appeals in a criminal action notice of 
appeal must be served upon the respondent in person, if 
he is a resident of the county, and also upon the Clerk. 
If respondent is not a resident of the county, notice must 
be served upon his attorney and also upon the Clerk, and 
the return should show that the respondent is nota resi- 
dent of the county. 


This cause came on to be heard in this Court upon a 
motion to dismiss the appeal made by the respondent’s coun- 
sel, for the ‘reason that the transcript exhibits no judg- 
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ment made and entered in the Court below, and for the 
further reason that the notice of appeal has not been ` 
served as by law required. The return upon the notice of 
appeal is as follows: “I hereby certifiy that I served the 
within notice of appeal upon J. A. Stratton, the attorney 
for the within named defendant, and upon Joel Ware, 
Clerk of said Circuit Court, on the Tth day of February, 
1873, in Lane county, and State of Oregon, by delivering 
to each of them a copy of the within notice, certified by 
me to be true copies thereof’? Dated and signed in the 
usual manner. 


BOISE & WILLIS for the motion. 
F. A. CHENOWETH, contra. 


McArtuor, J. 


The record shows that Brown, the respondent, was in- 
dicted in the Circuit Court of the State of Oregon for the 
county of Lane, on December 10, 1872, for the crime of 
larceny in a shop. He was duly arraigned, and after ar- 
raignment his counsel filed a general demurrer to the in- 
dictment, which, after argument of counsel and due con- 
sideration by the Court, was sustained, and the following 
entry in relation thereto was made in the journal of said 
Court: “At this time the demurrer filed in this cause by 
defendant’s attorney, J. A. Stratton, Esq., and argued on 
the 11th inst., was by the Court at this time sustained, to 
which ruling of the Court the District Attorney, F. A. 
Chenoweth, then and there excepted.’ This entry is of 
date December —, 1872. Further than this there ap- 
pears to have been no action taken by the Court below, 
and the appeal is from this naked order sustaining the de- 
murrer. There was no judgment dismissing the indict- 
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ment and discharging the defendant, and as there was no 
trial had and no verdict against the defendant there was no 
udgment of conviction under the indictment. Upon this state 
of facts the question arises, is the order above set forth an 
appealable order? The question must be answered in the 
negative. Anorder to be appealable must be one not only 
affecting a substantial right, but one which, in effect, de- 
termines the action. It caunot, with any show of reason, 
be claimed that an order merely sustaining a demurrer 
necessarily determines the action, for upon such order 
some further action must be taken by the Court before it 
can possibly be held to be final. There must be a judg- 
ment in the technical sense of the word on the demurrer; ; 
and this view is strengthened and fortified by Subdivision 
1 of Section 227 of the Criminal Code. 

In relation to the service of the notice of appeal the 
Criminal Code, Section 232, requires that if the appeal be 
taken by the State, as in this case, the notice must be 
served upon the defendant if he be a resident of or im- 
prisoned in the county. The return of the Sheriff shows 
that the notice in this case was served on J. A. Stratton, 
the attorney for the respondent, and upon Joel Ware, the 
Clerk of the Circuit Court aforesaid. It does not show 
that the respondent was served with the notice, neither 
does it show that he was Abt a resident of the said county, 
or that he could not be found therein. In order to give 
this Court jurisdiction the return on the notice of appeal 
should show that the same was served upon the Clerk and 
the respondent, or that it was served upon the Clerk; 
that the respondent could not, after due and diligent 
search, be found in the county, and that it was served 
upon the respondent’s counsel. It follows that the motion 
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should. be allowed and this appeal be dismissed. It is 50 
ordered. 


A. MYER, Appellant, | 
vs. > 


| 
C. BEAL, et al., Respondents. J 
APPEAL FROM MULTNOMAH COUNTY. 


In this State mortgaged premises can, in a certain class 
of cases, be subjected to the payment of the debt secured 
by the mortgage after the statute of limitations has run 
against the notes. 

Our statute of limitations simply aaoi the remedy, 
it does not extinguish the debt. 

Section 7, page 647 of the General Laws construed. 


All the necessary tacts are stated in the opinion of the 
Court. _ 


J. N. DOLPH for Appellant. 
TOWNSEND & BEAL for Respondent. 


McARTHUR, J. 

This is a suit brought to foreclose a mortgage upon cer- 
tain real estate in Multnomah County after the statutes of 
limitation have run upon the notes which the mortgage was 
given to secure. 

The appellant is the assignee and owner of the mort- 
gage, and Beal, the respondent, is the grantee of the equity 
of redemption. Beal demurred to the complaint. The 
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demurrer was sustained and-a decree rendered dismissing 
the suit with costs. 


The question to be determined is, whether’ the mort- 
gaged premises can be subjected to the payment of the 
debt secured by the mortgage, after the statute of limita- 
tions has run against the note. Reason and the weight of 
authority answer this question in the affirmative. 

Sichel vs. Carrillo, 42 Cal., 498. 
McElmoyle vs. Cohen, 18 Pet., 312. 
Townsend vs. Jemison, 9 How. (U. S.), 418. 
Sturges vs. Crowninshield, 4 Wheat., 122. 
Waltermiré vs. Westover, 14 N. Y., 20. 


The complaint, alleges that a certain amount is due on 
the promissory notes set out and that a mortgage was 
executed to secure the payment thereof. The statute has 
run against the notes but not against the mortgage. 
From the fact that the appellant claims a certain amount 
as due on the. notes, the respondents’ counsel concludes 
that the action is upon the notes and that this is not a suit 
to foreclose the mortgage. Upon no hypothesis except 
that of an implied promise after the statute has run can 
this view be sustained, and that hypothesis is incorrect. 
The statute of limitations in this State simply suspends 
the remedy, it does not extinguish the debt. Hence it 
was proper to plead the notes in conjunction with the 
mortgage. The entire pleading must be construed together 
and when that is done we think that it sufficiently appears 
that this is a suit to foreclose the mortgage set out. 
Again, it is claimed that there can be no suit on this 
mortgage, for the reason that it contains no covenant for 
the payment of money. The statute (Sec. 7, p. 647) 
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declares: “No mortgage shall be construed as implying 
a covenant for the payment of the sum thereby intended | 
to be secured; and when there shall be no express cove- 
nant for such payment contained in the mortgage, and no 
bond or other separate instrument to secure such payment 
shall have been given, the remedies of the mortgage shall 
be confined to the lands mentioned in the mortgage.’’ 
The correct interpretation of this Section is that when 
there is a covenant for the payment of a certain sum in 
the mortgage the remedy shall be against the land, and at 
the same time a personal judgment may be obtained to 
collect any amount which may remain unpaid after the 
proceeds of the sale of the mortgaged premises have been 
applied to the extinguishment of the judgment, and when 
there is no covenant for the payment of a certain sum in 
the mortgage the remedy is against the mortgaged 
premises only, and there can be no personal judgment for 
any deficit. The absence of a covenant does not destroy 
the vital force of the mortgage, but only limits the opera- 
tion of any decree upon it to the described’ premises. 
The mortgage declared on is of the latter class.. The 
decree in this suit can only operate upon the particular 
lands described, and there can be no personal judgment 
for any deficit. We think the Court below erred in sus- 
taining the demurrer. Hence the decree is reversed 
and the cause remanded for further proceedings. 
Reversed. 
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MARY GILMORE, Appellant, _—) 
vB. | 

FRANK TAYLOR and | f 

RICHARD PHILIPS, Respondents. 


The judgment roll is proper preliminary evidencë to 
warrant the introduction of proof of a Sheriff’s sale, and, 
in probate proceedings, the petition, citation, and proof of 
service, are essential parts of the record. 


The defendant introduced an order of sale of the County 
Court, a decree of confirmation, and the administrator's 
deed; the plaintiff produced and offered the residue of 
the record in the cause, to show. want of jurisdiction, and 
the Court refused to receive the evidence: Held, That | 
the ruling was an error affecting a substantial right. 


This is a possessory action to recover an undivided: 
eighth of the parcel of land described in the complaint. 
The answer denies the plaintiff’s allegations of title, and 
sets up title in the defendant, Richard Philips. The plain- 
tiff claims title as heir of John Monroe, deceased, and the 
defendant claims that he has acquired title through a sale 
made by the administrator -ot the estate of said John 
Monroe, in the regular course of administration. By consent 
the cause was tried without a jury, and it was admitted, 
on the trial, that the plaintiff is heir, as alleged, and is 
entitled to the premises unless title was acquired by virtue 
of the administrator’s sale, and that the defendants are 
entitled to recover if title passed by virtue of the sale. 
On the trial the defendant offered in evidence an order 
made in the County Court of Yamhill county, in the mat- ` 
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ter of the said estate, directing a sale of the premises by 
the administrator. The defendant objected, on the ground — 
that no foundation had been laid for introducing that part 
of the record, claiming that the whole record would show 
that the Probate Court had not acquired jurisdiction to 
make the order. The Court overruled the objection, and 
the ruling is assigned as error. The defendant, having 
introduced the order first above mentioned, an order con- 
firming the sale, and the administrator’s deed, rested his 
case. The plaintiff offered in evidence the petition filed 
in the Probate Court for the order of sale, the order to 
show cause, the citation, the journal entries pertaining to 
the administration, and the other papers and files in the 
eause. The defendant objected to the papers as immate- 
rial, and on the ground that the decretal order of the Pro- 
bate Court, which contained recitals of due notice, could 
not be impeached or invalidated by the evidence offered. 
The Court sustained the objection, and the ruling is 
assigned as error. 


P. €C. SULLIVAN and JAMES McCANN, for the Appellants. 
HURLEY, HELM and BOISE & WILLIS, for the Respondents. 


Upton, ©. J. 

The record in this cause contains several assignments of 
error, but the only point necessary to be considered re- 
lates to the rulings of the Court in permitting the order 
of sale and the decree of confirmation, made in the County 
Court, to be used as evidence and refusing to permit the 
residue of the same record to be introduced. 


In case of a sale, under a decree of the Circuit Court, 
the proof, preliminary to the introduction of the execu- 
tion and Sheriff’s deed, is the summons and proof of 


DECEMBER TERM, 1873.. 581 
Gilmore vs. Taylor et al. 


service, the pleadings and the judgment: entry or, in other 
words, the judgment roll. The statute regulating probate 
proceedings does not contain a provision similar to that of 
Section 269, of the Practice Act, directing the ‘clerk’ to 
attach together the papers constituting the judgment roll, 
unless, indeed, that Section should be construed to include 


probate cases; but I cannot conceive that the omission. 


materially alters the case. 

If there was no such duty required of the clerk, in re- 
gard to cases in the Circuit Court, still those papers would 
contain proper preliminary evidence to warrant the intro- 
duction of the execution and Sheriff’s deed, and no rea- 
son is perceived why similar papers, constituting the files 
and records of the Probate Court, should not be consid- 
ered the foundation and proof of the administrator’s 
power tosell. If it be conceded that a decree reciting 
due service of process renders the production of the sum- 
mons and proof of service unnecessary, yet it is not on 
that account to be assumed that such recital cannot be dis- 
puted by production of antecedent parts of the same 
record when such original papers, contain intrinsic and 
convincing proof that the recitals are not true in fact. 
The petition, citation and proof of service are as essential 
parts of the record in a probate case as are the pleadings, 
process and return in proceedings in the Circuit Court. 

These prior portions of the record may be regarded as 
the original evidence of the jurisdictional facts, and they 
are also material and pertinent for the purpose of showing 
what subject matter was before the Court for adjudication 
and upon whom the adjudication is binding. Ifthe decree 
purports to recite the same facts disclosed by these orig- 
inal papers, and there is a discrepancy between the recitals 
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and those parts of the record upon which the recitals are 
based, it would be illogical to permit the latter to override 
or falsify the antecedent statement in the record, of which - 
the recitals purport to be a summary. For these reasons 
the plaintiff had a right to insist that the record ‘should 
be presented as a whole, or in other words, that a founda- 
tion should be laid for exhibiting the decretal order. . 

1 Green]. Ev. 5., 511. 

Wilson et al. vs. Coniell, 2 John., 280. 

Winans vs. Durham, 5 Wend., 47. 

At least, if it was proper to permit the defendant to lay 
such foundation by producing the recitals contained in the 
order of sale, the plaintiff could insist on the admission of | 
such other parts of the same record as tended to explain 
the recitals. 

Some doubt has existed whether the ruling ought to be 
treated as an error affecting a substantial right, inasmuch 
as the transcript in this case does not show what was con- 
tained in those parts of the record that were ruled out. In 
the absence of any knowledge of the contents of the docu- 
ments offered this Court cannot say that the judgment of 
the Circuit Court would have been different. had they 
been admitted in evidence; but evidently the character of 
the papers ruled out may be such that their admission 
ought to have changed the result; and as the transcript 
shows that they were offered for the purpose of proving a 
want of jurisdiction, and that the objection to their intro- 
duction was on the ground that the recital of service con- 
tained in the decree is not subject to be so disposed, it is 
thought that the Court ought not to assume that the error 
in ruling them out did not affect a substantial right. 

If on a trial a party propounds to a witness a pertinent 
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and proper question, and through an erroneous ruling an 
answer is not received, in general, the record does not dis- 
close what the answer would have -been, still it is not the 
practice in such cases to designate the error as one not 
affecting a substantial right. 

I taink also it ought not to be assumed becanse of the | 
presumption of regularity that’ the residue of the record 
was inspected and found to contain nothing inconsistent. 
with the jurisdictional facts recited in the decree. The 
avowed purpose of offering the evidence and the nature 
of the objections to it, do not so indicate, and in addition 
to this if they had been examined by the Court and found 
to be in harmony with the recitals, it would have been 
in all respects proper to receive them in evidence as part 
and parcel of the very record on which the detendant 
based his title, and as throwing nent on the only contro- 
verted question in the case. 

It is the opinion of the Court that refusing to waive the 
evidence was an error affecting a substantial right, and the 
judgment must be reversed. 

McArthur, J., dissented from the opinion of the Court 
in this case. 


ALBERT. ODELL, Appellant, 
VS. 


JOSIAH MORIN, et al., Respondents. 
APPEAL FROM YAMHILL COUNTY. 
A contract for the sale of land of which the Courts will 
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“be justified in decreeing a specific performance must be | 
certain and defined, and the testimony offered in support 
ot it must be fully sufficient and ample. 


The rule that a specific performance will be refused 
where the contract is vitiated by uncertainty is applied 
with more than ordinary stringency against assignees and 
representatives of the contracting parties. 


This is a suit in equity to enjoin the further prosecution 
of three several actions of ejectment and to enforce the 
specific performance of a contract for the sale of land. 
The complaint alleges that in February, 1855, John 
Odell, the father of the plaintiff, purchased of Laban 
Morin a portion of his donation land claim and paid him 
the sum of six hundred dollars, that being the full purchase 
price and value thereof. That the contract of purchase 
was not in writing, but it was agreed between the parties 
that the said Morin should, as soon as convenient, execute 
to John Udell a deed for the land. That Laban Morin 
failed to execute said deed prior to his death, which 
occurred in March, 1855. That a patent to the said land 
was in 1867 issued to the defendants as the heirs-at-law of 
said Laban Morin. That John Odell in July, 1869, con- 
veyed his right and title in the said premises to the 
plaintiff. The answer denies the contract of purchase and 
payment. 


The testimony offered by the plaintiff on this point was 
as follows: McTeer, a son-in-law of John Odell, testified 
that in March, 1854, Morin and Odell stated the contract 
in his presence. Odell was to pay $500 and Morin was to 
deed the land as soon as he gota title. Odell paid the 
amount by giving two yoke of oxen and some money, 
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perhaps $150. In the following fall Morin said that $500 
was not enough for the land and he wanted another yoke 
of oxen. Odell gave him another yoke valued at $200, 
for which sum Morin gave his note. 


W. H. Odell, a son of John Odell, testified that in 
February or March, 1853, a contract was made between’ 
Morin and his father for the sale of the land for the sum of 
$600 and the title to be made when Morin obtained his 
certificate from the land office. That he delivered two 
yoke of cattle in payment, valued at $300, and that his 
father told him the balance of the purchase money was 
paid. He was not present when the contract was made, 
‘but knew that Morin gave his father a note, which wit- 
ness wrote payable at some future time. The note was to 
run about the length of time required to complete the 
title to the land, but he did not recollect the length of 
time. He thought this note was delivered to the widow 
after the death of Morin. Mrs. Sarah Odell, widow of John 
Odell, knew nothing except what her late husband told 
her—that he had bought the land for $600 which he paid 
before Morin died. In the fall of 1854, or the spring of 
1855, her husband took the money out of the house say- 
ing that he was going to pay for the land, and when he 
returned said he had paid for it. Mrs. ©. R. Alderman, a 
daughter of John Odell, testified that-just before Morin 
died, in the spring of 1855, a message from Morin was 
brought to her father requesting him to come and settle 
up their business concerning the land before he died. 
She had no knowledge of the contract, except the state- 
ments of her father, and that Morin received the cattle, 
This is all the testimony of the plaintiff in regard to the 


Z 
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contract of sale, if we except certain admissions of Mrs. 
Darr, widow of Morin, made after his death. 

On the part of the defense Mrs. Darr states the only 
purchase of the land was made of herself in 1856, after 
Morin’s death, the consideration for which was $400 and 
the note of Morin for $200. 

The Court below dismissed the bill. 


BOISE & WILLIS, for Appellant. 
P. ©. SULLIVAN and E. C. BRADSHAW, for Respondents. 


MosHEr, J. 

The requisites of a contract for the sale of land, of 
which the Courts will be justified in decreeing a specific 
performance, are clearly stated by Washington, J., in the’ 
case of Colson vs. Thompson, 2 Wheat., 3386. 

“ The contract which is sought to be specifically executed 
ought not only to be proved, but the terms of it should 
be so precise as that neither party could reasonably mis- 
understand them. If the contract be vague or uncertain, 
or the evidence to establish it be insufficient, a Court of 
Equity will not exercise its extraordinary jurisdiction to 
enforce it.” In this case the evidence of the contract is 
of a very unsatisfactory character. For instance, McTeer 
says the purchase was made in the spring of 1854 and the 
whole of the purchase money paid at that time, yet he says 
Morin claimed more money for the land in the fall, when 
Odell gave him another yoke ot cattle, valued at $200, 
for which he took his note. W. H. Odell, speaking of 
the first payment, says his father took Morin’s note for 
‘$600. From this evidence it is uncertain whether the 
delivery of the cattle was a positive or conditional pay- 
ment for the land. This is rendered more uncertain by 
the testimony that Morin, on his death bed, sent for Odell 
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to come and settle up the business concerning he land. 
The Court could not be justified in entorcing a contract, 
the evidence of which is so indefinite and uncertain. 

It is urged by the counsel for appellant that the testi- 
mony is uncertain by reason of the lapse of time. This 
may be true, but one who has slept upon his rights for’ 
eighteen years is not in a position to ask a Court of Equity 
to relax the rules of law in his favor. The rule that a 
specific performance will be refused where the contract is 
vitiated by uncertainty, is applied with more than ordi- 
nary stringency against assignees and representatives of the . 
contracting parties. 


Kendall vs. Almy, 2 Sumn., 178. 
Montgomery vs. Norris, 1 How., Miss., 499. 


The judgment of the Circuit Court is affiumed. 


_ AUGUSTINE RAYMOND, Appellant, 
vB. 
EDWARD COFFEY, Respondent, 
and | 
AUGUSTINE RAYMOND, Appellant, 
VS. : 
JAMES COYLE, Respondent. J 
APPEAL FROM MARION COUNTY. 


Parol evidence is admissible to fix a boundary which is 
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variable, to show the location of a stake or stones referred , 
toina deed asa monument, or to locate the boundaries 
where an ambiguity exists on the face of a deed. 

Such evidence is not objectionable on the ground that it 
alters, varies or contradicts the written instrument. 

Where the parts of a description, in a deed, are incon- 
sistent with each other, effect should be given to those 
consistent and intelligible portions which carry out the 
intention of the parties, and what is repugnant thereto 
rejected. 

When a piece of land is conyeyed by metes and bounds 
this will control the quantity although not correctly stated 
in the deed. 

The facts are sufficiently set forth in the opinion. 


BOISE & WILLIS, for Appellant. 
MALLORY & SHAW, for Respondent. 


The two cases were united for the purpose of argument. 


Mosuer, J. 


The plaintiff brought his action to recover a part of the 
donation land claim of C. Bertrand and wife, situated in 
township 4 B., range 2 W., in Marion county. The deed 
under which the plaintiff claims was executed March 12, 
1857, by U. Bertrand to Joseph Hebert, and described the 
premises as “all that tract or parcel of land known and 
described as the east part of the donation claim of C. 
Bertrand. * * * Said east part, supposed to contain 
about two hundred and twenty-five acres, more or less, and 
bounded on the north by the claim ot C. Lambert, on the l 
east by the claim of E. Raymond, on the south by the 
elainí of Louis Bergevain, and on the west by the claim of 
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Michael Coyle.” The deed, under which the defendant 
claims, was executed February 25, 1856, by C. Bertrand 
to M. Coyle, and contained the following description: 
“Beginning at a stake on Louis Bergevain’s north boun- 
dary, thence north 8° east, 40.25 chains toa stake on J. 
Lambert’s south boundary; theace with said boundary to 
a point where it intersects Michael Coyle’s east boundary; 
thence with said boundary to a point where it intersects 
Louis Bergevain’s north boundary, to the place of begin- 
ning; being parts of sections 25 and 36, in township No. 4 
south of range 3 west.’ The issue in this case depends , 
upon the establishment of the east boundary of Michael 
Coyle’s land, and the error alleged is, that the Court 
admitted oral testimony for that purpose. 


It is too late to controvert the legal proposition that 
what constitutes a boundary in a deed is a fact for the 
jury and may be proved by any kind of evidence which is 
= competent to prove any fact. Thus parol evidence is ad- 
missible to fix a boundary which is variable, to show the 
location of a stake or stones referred to in a deed as a 
monument, or to locate the boundaries where an am- 
biguity exists on the fare of a deed. 
Opdyke vs. Stephens, 4 Dutcher, 89. 
Brown vs. Willey, 42 Penn.. St., 205. 
Waterman vs. Johnson, 18 Pick., 261, 
Blake vs. Doherty, 5 Wheat., 359. 
In which the Court say that identity is the only question 
to be decided by a jury, and if they are satisfied the land 


held by the defendant is the same land which was granted 
to him, it is all that should be required. l 


Such evidence is not objectionable on the ground that it 


\ 
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alters, varies or contradicts the written instrument. In ‘ 
explaining by oral testimony where and how the objects 
referred to in the written documents were in fact made or » 
existed, those muniments of title are not altered by. parol 
evidence. The effect and meaning is explained by the facts 
referred tointhe writings. In cases of lines thus established 
variant from the courses and bearings expressed on the 
face of the written document, the parol evidence does not 
contradict the deed, but shows the act and thing by oral 
evidence of the fact in pats to which the deed had allu- 
sion and was intended to describe. 
Baker vs. Talbot, 6 Monroe, 180. 

It is claimed by the appellant that the words in the 
deed under which the respondent holds, to wit, “ being 
parts of sections 25 and 36, in town. No. 4 S., range 3 
W.” constitute the particular description which should | 
govern, and that the beginning stake cannot be located 
outside of these sections. The true rule of construction, 
where the parts of a description in a deed are inconsistent 
with each other, is to give effect to those consistent and 
intelligible portions which carry out the intention of the 
parties and reject what is repugnant thereto. If the in- 
strument defines with convenient certainty what is intended 
to pass by it, a subsequent erroreous addition will not 
vitiate it. The description in the deed now under consid- 
eration is by metes and bounds, and. if the beginning 
corner be established the whole tract intended to be con- 
veyed can be easily and certainly ascertained. It is well 
settled that when a piece of land is conveyed by metes 
and bounds this will control the quantity, although not 
correctly stated in the deed. The words “being parts of 
sections 25 and 36, in town. No. 48., R. 3 W.” must 
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therefore be treated as words of general description, and 
must be rejected if inconsistent with the description by 
metes and bounds. | o i 

All the questions in this case have been authoritatively 
settled by this Court in the case of Lewis vs. Lewis (pub- 
lished with the Laws of 1872, p. 497), in which Upton, ©. 
J., delivered the opřnion of the Court. It was there held 
that where the permanent and visible or ascertained 
boundaries or monuments are inconsistent with the meas- 
urement either of lines; angles or surfaces, the boundaries 
or monuments are paramount, and there is no reason why-. 
the locality at which a lost stake was set could not be de- - 
termined and the true construction of a deed ascertained as: 
well in a Court of law as by a suit in equity. 

It was not error in the Court below to admit oral testi- 
mony to establish the beginning corner.. 

Judgment affirmed. 


a 


E. D. SHATTUCK, Assignee of J. B.) 
Harker, Respondent. 
vs. i ? 
J. 8. SMITH, and 
W. K. SMITH, Appellants. 
APPEAL FROM MULTN OMAH COUN TY, 


If a party purchase property and agree to pay therefor 
in other property at a stipulated valuation, on a day cer- - 


g& 
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tain, he must tender performance by offering to convey on 
that day, otherwise the party to whom the debt is owing ` 
may elect to consider the debt a money obligation to the 
extent of such valuation, and may sue for its recovery in 
money. 


One contract cannot be predicated upon two separate 
agreements between two different parties. 


It is not error for a Court to refuse to instruct abstract 
propositions of law, however correct, or to instruct as to a 
hypothetical case upon which the jury is not called upon 
to pass. 

About the 18th of October, 1869, J. B. Harker entered 
into a written contract with the appellants and one J. H, 
Hayden, who were then the owners of a steam saw-mill 
in the city of Portland, and the block of ground on which 
the same is situate, and doing business as co-partners, by the 
firm name of Hayden, Smith & Co., by the terms of which 
contract it was provided that on the 1st day of April, 1870, 
Harker should pay to said firm the sum of $14,000 in 
coin, in consideration whereof he should become a member 
of said co-partnership, and the owner of an undivided one- 
fourth interest in said mill and block of ground, with all 
the appurtenances. It was also further provided that on 
said Ist day of April, 1870, an account should be taken 
of the stock on hand at said mill, consisting of sawed lum- 
ber, etc., and that as soon thereafter-as the value theredf 
was ascertained, Harker should pay to said firm one-fourth 
thereof in coin, and ewn an undivided one-fourth interest 
in the same, and that thereafter such new co-partnership, 
to consist of Harker, Hayden and the two Smiths, should 
carry on its business under the firm name of Harker, 


Fos 
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- Smith & Co. On the same day another contract was- en- 
` tered into between Harker and the two Smiths, by the 
terms of which it was agreed that Harker should, òn or 
before the 1st day of April, 1870, convey to the appellants 
an undivided interest in a certain five-acre tract ‘of land — 
within the corporate limits of said city of Portland at the 
agreed valuation and price of $9,833 33% in coin. This 
contract between Harker and the appellants appears to be 
lost, and there was a wide difference between the parties- 
as to the nature and construction of it. 

Harker testifies that it “was a trade of a two-third 
interest in five acres of ground for a one-fourth interest in 
another block of ground and saw-mill, machinery and arti- 
cles pertaining thereto, valued at $14,000, and that said 
two-thirds interest, in the five acres of ground, was to be 
valued at $9,333 334; while J. S. Smith claims that 
Harker was to be paid for the land appellants purchased 
of him by obtaining credit on the books of Hayden, Smith 
& Co., for its value, provided he, Harker, should at the 
same time comply with the remaining provisiors, and 
terms of his aforesaid contract with Hayden, Smrad IG 
After these two written agreements, the one between ` 
Harker and Hayden, Smith & Co. and the other between 
Harker and appellants, had-been signed, and, on the same 
day, October 18, 1869, a deed was drawn up by J. 8. 
Smith, and dated as of that day, to be executed by Harker 
and wife, conveying to the appellants said two-thirds inter- 
est in said five acres of ground for the consideration of 
$9,333 334 in coin. This deed was not executed until 
some time afterward, and, when executed, was placed upon 
record by Harker, prior to April 1, 1870, and appellants 
took pone of the land by virtue of that conveyance. 


ka 
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Harker, when the 1st of April, 1870, arrived, was unable 
to complete his contemplated purchase of an interest in 
the saw-mill property, and finally proceedings in bank- 
ruptey were instituted against him, to compromise which 
he conveyed his property to the respondent as his assignee. 
Appellants, refusing to pay said assignee the agreed price 
of $9,338 334 for said land conveyed by Harker to them, 
this action was brought by the respondent seeking to 
enforce the payment of the said purchase price with inter- 
est from October 18, 1869, and, upon the trial, he obtained 
a judgment against them for said amount, and from that 
judgment this appeal is taken. The errors complained of 
consist in the charge of the Court to the jury, and his 
refusal to other instructions asked for by the appellant. 
The following are the instructions given by the Court and 
excepted to: 


“ Defendants could not put Harker in default so as to 
claim to retain the land mentioned in the complaint, with- 
out paying for it, unless the deed of Hayden, Smith & Co., 
to the real property mentioned in the agreement for a 
copavthG&Mhip, was made out and tendered to Harker on 
the 1st day of April, 1870, unless Harker waived all claim 
to have a deed tendered. 


“Tf a party purchase property, and agree to pay therefor 
in other property at a stipulated valuation, on a day certain, ` 
he ‘must tender performance by offering to convey on that 
day, or otherwise the party to whom the debt is owing 
may elect to consider the debt a money obligation to the 
extent of such valuation, and may sue for its recovery in 
money. 


“Tf a party purchase property and agree to pay therefor 
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in other property at a stipulated valuation, on a day 
certain, he must tender performance by offering to convey 
on that day unless such offer to convey is waived by the 
other party, either expressly or by. the conduct of such 
other party; and if the one who has agreed to pay in 
other property refuses to convey, when it is his duty to do 
so, and retains the property that has been conveyed to him, 
the party to whom he is thus bound to convey may, if he 
has fulfilled on his part, elect to consider the debt a money 
obligation to the extent of the value of the property he 
has conveyed, and may sue for the recovery of such value 
in money. But if the party sues for money upon contract 
he must show that he has complied on his part with the 
agreement upon which he seeks to recover. If the jury 
find that there was a contract between the defendants and 
said J. B. Harker which did not go into effect by reason 
of the default ot the said J. B. Harker, and that Hayden, 

Smith & Co. are not in default, then the defendants are — 
not liable. 

“Tf the jury find that Harker notified the defendants on 
er before the day when performance was to be made that 
he, the said Harker, was not and would not be able to 
perform his part of the agreement, then the defendants 
are under no obligations to tender a deed.” 


It is not necessary to quote the instructions refused. 


H. Y. THOMPSON, WM. STRONG and J. N. DOLPH for appellants. 


BRONAUGH & CATLIN and THAYER & WILLIAMS for respon- 
dent. Ż 


MÒSHER, J. 
In order to determine whether the Court was in errorin 
giving or refusing the several instructions asked, it is 
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necessary to interpret the contract or contracts as set upin 
the pleadings and established by the evidence. The ` 
appellants contend that the contract of Harker with 
Hayden, Smith & Co., and the contract between’ Harker 
and the appellants, including the deed from Harker to 
appellants for the land in the complaint mentioned are to | 
be taken and construed together as one entire contract. 
And they maintain that the purchase price of the land 
conveyed by Harker to appellants was a payment of so 
much of the purchase money agreed to be paid by him 
for the interest he was to obtain in the copartnership of | 
Hayden, Smith & Co. The respondent, on the other hand, 
claims that the land mentioned in the complaint was con- 
veyed to the appellants in exchange for a fourth interest 
in another block of ground, sawmill, machinery, ete., and 
was a separate and independent contract from that of co- 
partnership. It cannot be maintained that one contract 
can be predicated upon two separate agreements between 
two different parties. It is true that if there had been an 
entire executory contract and the plaintiff had refused, 
without legal excuse and against the defendant's consent, 
to perform, he could not recover. It is also true that if 
there had been a novation by which the firm of Hayden, 
Smith & Co. agreed to receive the conveyance as a contri- 
bution towards the payment of Harker’s share in the new 
firm about to be formed, the plaintiff could not recover. 
But neither of the cases are presented by the pleadings or 
evidence. The Court below held, as we think, correctly 
that they were separate contracts. In this view of the 
case the instructions given by the Court were correct. 
The instructions refused had no reference to the facts 
submitted to the jury under this construction of the con- 
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tracts. It is not error tor a Court to refuse to instract 
abstract propositions of law, however correct, or to instruct 
as to a hypothetical case upon which the jury is not called 
upon to pass. - 

Judgment affirmed. 


JOHN WHITEAKER, Appellant.) 


va. > - 
G. VANSCHOTACK and Wife, and 
JOHN CURRIN, Respondents. 


APPEAL FROM LANE. COUNTY. 


Before the Court will exercise its extraordinary jurisdic- 
tion of enforcing a specific performance, it must appear 
that the agreement sought to be enforced is fair and just, 
mutual in its character and certain in its terms. 

Courts of equity will not, ordinarily, compel the specific 
performance of a contract with variations, additions or 
new terms to be made and introduced into it by parol evi- 
dence. 

In this State there is no dower in an equity. 

This is a suit in equity to enforce the specific perform- 
ance of an agreement in writing for the exchange of lands. 


The facts set forth in the complaint are in substance as 
follows: 
The plaintiff, on 


the 10th of February, 1872, purchased 
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at Sheriff’s sale a quantity of land, including a tract known . 
as the McMurray donation claim, containing about 183 
acres, in Lane county. On April 23, 1872, said sale was 
confirmed by the Circuit Court, and the Sheriff directed 
to execute a deed of said land to the plaintiff, if the same 
should not be redeemed within the time provided by law. 
On May 4, 1872, plaintiff and Vanschoiack entered into a 
written agreement, as follows: “The said G. Vanschoiack 
agrees to convey unto the said Whiteaker, by good and 
sufficient deed, all the lands belonging to him and adjoin- 
ing the J. B. Montgomery place, now owned by the said 
Whiteaker, lying west of the west line of the donation 
land claim of the said Vanschoiack, containing about 
acres, more or less. In consideration for which the said 
Whiteaker agrees and binds himselt to convey unto the 
said Vanschoiack, by good and like sufficient deed, all 
that part of the donation land claim known as the 
McMurray claim, now belonging to the said Whiteaker, 
lying east ot the aforesaid west line of Vanschoiack’s ° 
claim where the same shall be continued north to the 
north line of the said McMurray claim, and belonging to 
said Whiteaker, containing about ——— acres, more or less.”’ 

To this agreement was annexed a proviso: ‘ Provided, — 
That the said parties hereunto hereby agree that the fore- 
going exchange of lands shall take place according to the 
tenor thereof within thirty days from date.” On May 27, 
1872, before the time for the performance of said contract 
had expired, plaintiff and Vanschoiack, “in consideration 
of the agreement aforesaid and the exchange of lands 
aforesaid,” agreed by parol to extend the time for the per- 
formance of said contraet of exchange until the period for 
redemption aforesaid should have expired and the Sheriff 
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made a good and sufficient deed to the plaintif for the 
said McMurray claim; that in consideration of said agree- 
ment of extension and of said exchange of lands the par- . 
ties thereto agreed with each other to deposit each the 
deed of himself and wife of the laud he had agreed to 
convey, with defendant, John Currin, to be held by him 
until said Sheriff’s deed of the McMurray claim should be 
delivered to the plaintiff and recorded, at which time 
Currin was to deliver the deed of plaintiff and wife to 
Vanschoiack, and that of Vanschoiack and wife to the 
plaintiff; provided, however, that if said McMurray claim 
should be redeemed from said execution sale and not con- 
veyed to plaintiff by the Sheriff, then said deeds deposited 
with Currin were to be withdrawn and held for naught; 
that said deeds were accordingly executed by the parties 
and their wives, respectively, and left with Currin pursu- 
ant to said mentioned agreement, who agreed and prom- 
ised that as soon as said Sheriff’s deed to plaintiff should | 
be executed and recorded he would deliver to plaintiff 
the deed of Vanschoiack, and to the latter the deed exe- 
cuted by plaintiff. No redemption having been made of 
the McMurray claim and the time of redemption having 
expired, the Sheriff executed and delivered to the plain- 
tifl a deed therefor, dated July 9, 1872, which was on the 
same day duly recorded, and on the 27th of said month 
the certificate. of record was presented to’ Currin by plain- 
tiff, who instructed him to deliver his deed to Vanschoiack 
and demanded that he deliver -to plaintiff the deed of 
Vanschoiack, Currin, by order of Vanschoiack, refused 
to deliver said deed to plaintiff, and Vanschoiack and wite 
refuse to make a title to the lands therein mentioned to 
the plaintiff; that Currin still holds the deed of plaintiff 
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and wife to Vanschoiack, with instructions to deliver it to 
the latter; that by reason of the premises plaintiff is dam- 
aged in the sum of one hundred dollars. The defendants 
interposed a demurrer to the complaint, which was sus- 
tained by the Court below. 


THOMPSON & FITCH, Esqs., and R. S. STRAHAN, Esq., for Ap- 
pellant. 


E. ©. BRONAUGH and W. W. THAYER, Esas., for Respondents. 


MosueEr, J. 


Before the Court will exercise its extraordinary juris- 
diction of enforcing a specific performance it must appear 
that the agreement sought to be enforced is fair and just, 
mutual in its character and certain in its terms. The 
written agreement of May 4, 1872, contained neither the 
State, county, township, range nor section in which the 
lands were situated and could not be enforced by reason 
of its uncertainty. Not only must a contract for the sale 
of lands be in writing, under the statute, but the lands 
must be certainly described in the writing, so as to be 
capable of identification without reference to extrinsic 
proof. 

Tt is urged by the counsel for appellant that this defect 
is cured by the parol agreement of May 27, 1872, 
whereby: the time for the execution of the contract was 
extended and under which the deeds were delivered to 
Currin. This agreement introduced new terms into the 
contract. The first provided for the absolute exchange of 
lands within a time certain, the second, after adding to 
and pertecting the description of the lands, makes the 
performance of the contract depend upon the contingency 
that the plaintiff secured the title to himself. Courts of 
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Equity will not, ordinarily, compel the specifice perform- 
ance of a coùtract with variations or additions or new 
terms to be made and introduced into it by parol evi- 
dence, for in such a case the attempt is to enforce a con- 
tract, partly in writing and partly by parol, and Courts of 
Equity deem the writing to be higher proof of the real 
intentions of the parties than any parol proof can gener- 
ally be, independently of the objection which arises under 
the statute of frauds. ` 


Another objection to the binding obligation of the 
parol agreement is in the want of mutuality. At tlie 
time of the execution of the deed by Whiteaker and 
wife, Whiteaker had no legal title to the land conveyed. 
In this State there is no dower in an equity. 

-Farmer vs. Loomis, 2 Oregon, 29. - 7 


upon the execution of the deed to her husband by the 
Sheriff, and this she cannot be compelled to conter. 
Whiteaker, therefore, could not be compelled to make “a 
good and sufficient deed” and a want of mutuality forbids 
such a decree against the defendant. The contract set up 
in the complaint is neither certain in its terms nor mutual 


in its character, and the Court below properly sustained 
the demurrer. 


T6 


The wife of the plaintiff only oter a right of dower 
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HENRIETTA GOODMAN | 
V8. > 

| 

JOSIAH MYRICK. J 


APPEAL FROM MULTNOMAH COUNTY. 


In the Government surveys, the lines actually run by 
the original surveyors is the true line. 

This is a suit for an injunction to restrain the defendant 
from erecting certain buildings on A street, in the city of 
Portland, to the irreparable damage of the adjacent prem- 
ises of the plaintiff. The answer admits that there isa 
street called A street, thirty feet in width, dedicated 
and laid out by John H. Couch, the owner of the land, 
but denies that the buildings mentioned in the complaint 
are situated on any part of said street. The questiou sub- 
mitted to the Court, upon the trial, was the proper location 
of the southern boundary line of A street. It was 
admitted, by the parties, that A street is thirty feet in 
width, and, that it lies along the southern boundary line of 
the Jand claim of John H. Couch, and that said line is the 
southern line of said street; that it:commences at the 
northeastern corner of the donation land claim of Benj. 
Stark; that a stone monument, referred to in the evi- 
dence, at the east side of Front street and the south side 
of A street, at the northwest corner of central block, is 
in the line between the land claims of John H. Couch and 
Benj. Stark; that the southern boundary line of the land 
claim of John H. Couch, and the northern boundary line 
of the land claim of Benj. Stark, are the same line. Both 
of the above claims were held under the Act of Congress 
approved September 27, 1850, commonly called the Dona- 


DECEMBER TERM, 1873. 603 
Goodman vs. Myrick. 


tion Law. The patent from the United States gives the 
course of the division line at N. 89° 10’ W., and the plain- 
tiff claims that the line should be established by com- 
mencing at the agreed monument, at the corner of Front 
and A streets, and running westerly upon this course. 
The defendant claims that, at the point at which the divis- 
ion line crosses the Government line between sections 33 
and 34, in township 1 N. of R. 1 E., a Government stake 
was established, marked “S. 838” on one side, “8S. 84’’ on 
the other, and “C. 45,” which indicates that the division 
line crossed at this point. He also claims that, having 
established the last mentioned stake as a point upon the 
Government line,-it follows that the true division line is 
a direct one from the stake on the section line to the 
agreed monument at the corner of Front and A streets. 
The testimony introduced by the defendant upon this 
point is substantially as follows: OC. W. Burrage, who 
had been County and City Surveyor for six or seven years, - 
first surveyed the north line of the Stark claim in 1862, 
he also surveyed it in 1864 and 1866. In 1862 the survey- 
was commenced from the stone monument at the corner of 
A and Front streets, and after running west the distance 
to the section line as given in the field notes of the original 
survey, he found a stake marked S. 33 on one side, S. 84 
and C. 45 on the other, which would indicate that the post 
was set in the line between sections 33 and 34 and also-in 
the line of the Stark claim which is No. 45. This stake 
was verified by measuring south the distance stated in the 
field notes to the section corner as well as north to the 
half mile stake. The position of the stake was found to 
be correct, the distance to the section post corresponding 
within two or three links to that mentioned in the field 
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notes. The course of the line as given in the fold notes. 
is N. 89° 10’ W. The course of the direct line as run by 
Burrage is N. 88° 86’ W., and passes nine feet north of 
the buildings of the defendant mentioned in the complaint. 
The distance from the monument at the corner of Front 
and A streets to the post in the section line is 47 chains 
and 45 links. The location of the line was endeavored to 
be established by the plaintiff by the testimony of several 
persons, one of whom, D. P. Thompson, a surveyor, was 
present when Mr. Trutch made the Government survey of 
the north line of the Stark claim in 1858 or 1854. The 
line run was blazed. The ground at that time was covered 
with brush and logs. It has since been cleared, and there 
is nothing now to identify the original line except to run 
from the northeast corner on the bank of the river on the 
course indicated in the field notes. He had surveyed the 
line again in August, 1871, but recognized none of the 
monuments or surveyors marks made at the time of the 
original survey, although his attention had been called to 
the stake discovered by Burrage. A. B. Hallock, a sur- 
veyor, had set the monument at the corner of A and 
Front streets, and knew where the original line between 
Stark and Couch was run and marked. A live tree stood 
near the west side of Fifth street, blazed on the east and 
west sides, ten inches in diameter. This tree was cut 
down in 1855 and the stump removed in 1858. The center 
of the tree-was about thirty teet south of the fence on the 
north line of A street. Joseph Tucker testified that the 
line of the Stark claim was blazed, and fixed it at the 
same place. 


The Court below dismissed the bill. 
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THAYER & WILLIAMS, for Appellant. 
SHATTUCK & KILLIN, for Respondent. 


Mosuer, J. . l , 

The question in this suit is the identification of a line 
in the Government surveys, all claims under the Act of 
September 27, 1850, being recognized as legal subdivis- 
ions. We find the law to be, that in the government 
surveys, the lines actually run upon the ground by the 
original surveyors is the true line. Courses and distances, 
as contained in the field notes and plats, are but descrip- 
tions which serve to assist in ascertaining where the line 
was actually run. The law -lays down no fixed rule as to 
whether courses or distances shall govern, as this depends 
upon the circumstances of each particular case. Marked 
lines and corners are the best evidence and when they 
are established courses and distances must yield to them. 
In determining this fact the Court or jury must be gov- 
erned by that evidence which carries conviction to their 
minds. -Itis claimed by the respondent .that having es- 
tablished the point at which the claim line crossed the 
section line, the true line is a direct one from that point 
to the agreed monument at the corner of Front and A 
streets. This position would be correct if the Court were 
not satisfied from the evidence that the line, as actually 
run, was as claimed in the complaint, as far west as the 
premises in controversy. Beyond this the Court ex- 
presses no opinion. 

The decision of the Circuit Court will be reversed and 
a decree entered in accordance with this. 


\ 
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MARY ©. WHITE, Respondent, 
VS. 
THE NORTHWEST STAGE CO., Appellant. J 
APPEAL FROM BAKER COUNTY. 


1. The voluntary appearance of a defendant in a cause 
is a waiver of the service of summons and complaint. 


2. In an action for damages arising on contract no 
proof of damages is required where judgment is rendered 
for want of an answer. 


38. The granting a motion to set aside a default is in 
the sound discretion of the Court, ana unless it clearly ap- 
pear that such discretion has been abused, the appellate 
Court will not interfere. 


4. In such case the correct practice is, for the defend- 
ant to present his answer properly verified when the mo- 
tion to set aside is called for hearing. 


This is an action for damages, brought by the plaintiff 
to recover the sum of $495, for the failure and refusal of 
the defendant, as a common carrier, to convey the plain- 
tiff from the town of Kelton, in the Territory of Utah, to 
Baker City, in Oregon. 

Plaintiff avers that, on or about the 3d day of Novem- 
ber, 1871, she arrived at Kelton, in Utah, en route from 
the Hast to Baker City, Oregon, and that she had then 
and there in her lawful possession, and as the lawful owner | 
thereof, for value, an order from the defendant to its agent 
at Kelton directing him to give her passage on the stage 
coaches of the defendant from said town of Kelton to 


Baker City, Oregon. 
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This order is set out in the complaint in words and fig- 
ures as follows: | 


“ Mr. Kinney, Agent N. W. Stage Co. at Kelton: 
DEAR Srr.—You will please way-bill Miss M. E. White from Kelton to 
Baker City. Collect, as her fare is settled to this place. 


J. A. REED, 
Agent N. W.S. Co. 


BAKER Ciry, March 28, 1871.” 

Plaintiff further avers that defendant refused to pass 
her upon said order from Kelton to Baker City, although 
said order was presented to the agent of the Company at 
Kelton, and her passage demanded thereon. And that by 
reason of such failure she was annoyed, harassed and de- 
layed on her journey among strangers, and compelled to 
incur great expense in getting to her destination, to her 
damage in the sum of $495. 


Defendant appeared September 23, 1872, by its attorney, 
F. P. Dugan, Esquire, and demurred to the complaint, 
which demurrer was by said attorney subsequently with- 
drawn, and by order of the Court said Dugan was allowed 
to withdraw his appearance as attorney for defendant, for 
the reason that the same was entered without his au- 
thority. | | 

Subsequently, on the 26th day of November, 1872, de- 
fendant entered an appearance by its attorneys, Dugan and 
LaDow, and demurred to the complaint, which demurrer, 
after argument, was overruled by the Court. r 

On May 21, 1873, defendant, by Lawrence ànd Dugan 
as attorneys, was permitted by leave of Court to file a 
motion to strike out portions of the complaint. -The record 
fails to disclose any further action of counsel or the Court on 
this motion to strike out; but subsequently thereto, to wit, 
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on the 23d of May, 1873, an answer was filed, signed and in- 
dorsed by Frank P. Dugan as attorney for defendant. On’ 
the day following the filing of said answer a motion was | 
filed by plaintiff's counsel to strike out the same, for the 
reasons that said Dugan had never been admitted to prac- 
tice as an attorney in the Courts of this State; and because 
said answer was not properly verified, and was sham and 
frivolous. - The motion to strike out the answer was sus- 
tained by the Court on the 26th of May, 1873, and the 
defendant failing to apply for further time to further plead 
or answer, the Court on the same day, on motion of plain- 
tiff’s counsel, rendered judgment for the amount claimed 
by plaintiff for want of an answer. 


Subsequently, on the 28th day of May, 1873, defendant 
appeared by J. H. Reed, Esq., of counsel, and, on motion 
supported by affidavit, sought to have the judgment for 
plaintiff set aside; and, upon the hearing thereof, the 
Court overruled said motion on the 4th day ot September, 
1873. The defendant appeals to the Court, assigning as 
error: 

-< «l, The entry of a judgment in said action against 
defendant, for the reason that there had been no legal 
service of summons on said defendant, and that the Court 
had no authority to enter judgment in this action without 
some proof of plaintiff’s claim; that the judgment entered 
in this action is informal, and erroneous in form; and that 
the complaint does not state facts sufficient to constitute a 


cause of action. 


«2, The overruling the motion of defendant to’ 
open said judgment, and permit the defendant to answer 
‘on the ment.” , 
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L. O. STEARNS and KNIGHT & LORD, for Respondent. 
J. H. REED, Esq., for Appellant. 


Bonwam, J. 

The principal difficulty which this case presents is the 
complicated condition of the pleadings and proceedings as 
disclosed by the transcript. Some idea of the peculiar 
character of the proceedings, on the part of the defendant, 
is disclosed by the foregoing statement of the case, which 
is only a partial synopsis of what was done; the object 
being to prevent only those proceedings which are perti- 
nent to the questions presented by the assignment of errors, 


And it is'a somewhat remarkable feature of the case 
that, during its pendency in the Court below for about 
the period of one year, and the frequent appearance, ‘disap- 
pearance and re-appearance, of various members of the bar 
of Eastern Oregon and Washington Territory, on behalf of 
defendant, that the cause finally culminated in a judgment 
for want of an answer. And it is for the purpose of obtain- 
ing leave to defend the cause, upon its merits, that the 
same is appealed to this Court. 


The transcript presents no bill of exceptions, but the 
first error assigned in the notice of appeal is, that there 
was no legal service of process on defendant to place it in 
default. To this objection we answer that the record 
shows a voluntary appearance entered in the cause, on the 
part of defendant, by attorneys whose right to so ap- 
pear is not questioned. The result of which is, the 
waiver of any defect or irregularity in the service of 
process. l 

Rogue River Mining Company vs. Walker, 1 Oregon 


atl. 
© T7 


¢ 
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Harker vs. Fahie, 2 Oregon, 89. 
Appellant, in the next place, objects that the Court had 
no authority to enter judgment in this action without 
some proof of the plaintiff’s claim. This objection is 
also untenable for two reasons— 


1. In an action for damages, arising upon contract, the 
plaintiff is entitled to judgment for the amount claimed, 
without proof thereof, if the defendant fail to answer 
within the time prescribed by law. 2 


And in the second place if 1t were necessary to prove 
such claim the law would presume that it had been done 
in the absence of a showing to the contrary. 

Session Laws 1868, p. 155. 
-Dimick vs. Campbell, 31 Cal., 288. 


The third objection urged by counsel for appellant is, 
that the complaint does not state facts sufficient to consti- 
tute a- cause of action, in that it is not alleged that Kin- 
ney and Reed, or either of them, was agent of the North 
West Stage Company, and because the word “collect” 
occurs in the order of Reed to Kinney, on which plaintiff 
claimed her passage from Kelton to Baker City. 

While plaintiff’s complaint is subject to criticism in the 
respects mentioned as to matters of form, yet we think it © 
does substantially aver that Reed and Kinney were the 
agents of defendant, and that it is sufficient to sustain the 
judgment; for the plaintiff does charge that on her arrival 
at the town of Kelton, on or about the 3d day of Novem- 
ber, 1871, she was the lawful owner and holder for value 
of the order of defendant, as hereinbefore set out in the 
statement of this case. And while there is an ambiguity 
in the terms of the order, caused by the use of the word 


pa 
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& collect” as it is written in the transcript, yet we think it 
pretty clearly appears from the context that the word as 
written does not convey the idea intended by Mr. Reed, 
the maker of the order. It would hardly be a fair reason 
to give for collecting fare of plaintiff that it had already 
been paid. We think it more fair and reasonable to pre- 
sume that a mistake was made, either in the original orin 
copying the record. 

The only other error assigned, which was.relied upon in 
the argument, is the overruling of defendant’s motion to 
set aside the default and permit an answer to be filed upon 
the merits. 

The Court below (MeArthtr, J.) in passing upon thé 
motion to set aside the default of defendant, assigns the’ 
following reasons for its refusal, to wit: o i 

“That the defendants have been guilty of laches, from 
which this Court cannot relieve them without doing 
palpable injustice to the plaintiff.” 


“That though the defendant, Huntley, was served out 
of Baker county, this judgment is valid for the reason that 
the record shows the appearance of authorized attorneys 
for the defendant other than F. P. Dugan, who was dis- 
qualified by the statute.” 

“That the appearance of said attorneys was general, and 
was a waiver of irregularities in the service.” 


“That a motion to open up a default and to set aside a 
judgment should be accompanied with a copy of the 
verified answer which the party desires to be permitted 
to file, so that. the Court may judge whether there be a 
meritorious defense, for detaults should not be opened up 
unless the defendant have a meritorious detense.” 
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-We think the record sustains the Court below in the 
conclusions arrived at as above expressed. The granting 
or refusing of a motion to set aside a default is a matter 
within the sound discretion of the Court, and unless it 
clearly appear that such discretion has been abused the 
appellate Court will not interfere. 

— Bailey vs. Taaffe, 29 Cal., 422. 

Crandall vs. Piette, 1 Oregon, 226. 


Judgment affirmed. 


STATE OF OREGON, Respondent, 


VS. 


í 


ROBERT BRUCE, Appellant. | 
APPEAL FROM MULTNOMAH COUNTY. 


1. An indictment, for illegal voting, based upon Section 
619 ot the Criminal Code, is sufficient after verdict, when 
it charges the defendant with having wilfully, knowingly 
and unlawfully voted at a legally authorized election for 
Representative to the Congress of the United States, held 
at a specified time and place, although the indictment does 
not disclose the reason of the disqualification of defendant. 

2. The defendant, in order to have availed himself of 
the defect in the indictment, in not specifying wherein the 
illegality of the vote complained of consisted, should have 
done so by demurrer. 


8. The -indictment in this case does substantially 
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(though not with technical accuracy) charge a crime under 
Section 619 of Criminal Code.- 


4, The defect in the indictment in this cdse consists in, 
“that it does not substantially conform to the require- 
ments of Chapter VIII of this Code,” and is waivell Py a 
failure to demur. 

The appellant is inai by the indictment in this case, ` 
with the crime of illegal voting in the following language: 

“Robert Bruce is accused, by the Grand Jury of the 
County of Multnomah, by this indictment, of the crime of 
voting illegally, committed as follows: 

“The said Robert Bruce, on the 18th day of October, 
A. D. 1873, in the County of Multnomah and State of 
Oregon, in the Precinct of East Portland, in said county 
and State, did wilfully, knowingly and unlawfully, vote at 
a legally authorized election, then and there being held 
for the purpose of electing a Representative to the Con- 
gress of the United States, he, the said Robert Bruce, then 
and there having no lawful right to vote at said Precinct 

of East Portland; and he, the said Robert Bruce, then 
and there well knowing himself not entitled by law to vote 
thereat, contrary to the statute,” ete. -` 


Appellant, without objection to the sufficiency of this 


indictment, pleaded not guilty thereto, and, upon the trial, , 
was convicted of the crime as charged. Thereupon appel- ` 


lant, by his counsel, filed a motion in arrest of judgment, 
and for a new trial, which, upon the hearing thereof, was 
overruled by the Court, and the appellant was sentenced 
to pay a fine of $400. 

The bill of exceptions sets out the grounds of the motion 
in arrest of judgment, and the errors relied upon for the 


i 
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reversal of the judgment of the Court below, which are 
substantially as follows: 


1. The Court erred in admitting in evidence, against 
the objection of appellant, the poll-books of South Port- 
land, Morrison and North East Portland Precincts, on the 
ground that the same were irrelevant and immaterial. 


2. The Court erred in admitting in evidence the testi- 
mony of different witnesses named, tending to show that 
appellant voted on the 18th day of October, 1873, at the 


different precincts above named, for the reason that such 
evidence-is irrelevant because no foundation is laid therefor 
by the proper averment in the indictment. 

3. The testimony offered on the part of the State 
showed that the detendant was a citizen of the State of 
Oregon, and entitled to vote at any general or special 
election held therein. | 


BALL & STOTT and C. W. PARRISH for appellant. 
DURHAM & THOMPSON for the State. 


Bonuam, J. 

It is claimed by counsel for appellant in this case: 

1. That the facts charged in the indictment do not 
constitute a crime. 

2. That there was a fatal varience between the evidence 
adduced by the State and the allegations of the indict- 
ment. 

8. That the Court erred in admitting irrelevant testi- 
mony tending tu show that defendant voted at places in 
Multromah county on Oct. 13th other than East Portland 
Precinct. | 

These three propositions embrace all the questions 


~ 
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necessary to be considered in this case, inasmuch as the 
other objection that the verdict of the jury was against 
the evidence could in no event be made available in the 
absence of a showing of all the evidence in the case which 
the bill of exceptions does not pretend to give. ` 


The statute upon which this indictment is based (Code 
p. 554, Sec. 619) reads: 


“If any person shall vote or offer to vote at any legally 
authorized election in this State, knowing himself not 
entitled by law to vote thereat, or shall vote or offer to 
vote at any poll or in any precinct at any such election, 
knowing himself not entitled by law to vote at such poll or 
in such precinct, such person upon conviction thereof shall 
be punished, etc.”’ 

It was conceded on the argument and the bill of excep- 
tions shows that Robert Bruce, the appellant, was a lawful 
voter within the State of Oregon on the 18th day of 
October, 1873, and it would follow under our Constitution 
and election laws that he had the right on that day to cast 
one vote at any voting precinct within the State for repre- 
sentative in Congress, provided there was a legally author- 
ized election for the same then held. 


In view of these facts, is the indictment in this case 
sufficient to sustain the verdict and the judgment pro- 
nounced upon it? While we agree that a demurrer to 
this indictment should have been sustained, had one been 
interposed on the ground that it does not substantially 
conform to the requirements of Chapter VIII of the Code, 
yet we do not think that the defects in the same are of 
such a character that they may be successfully urged on 
motion in arrest of judgment or upon appeal. 
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Under the provisions of Chapter VIII, of the Code of 
Criminal. Procedure, the defendant had the right, if he | 
had chosen at the proper time and in the proper manner 
to have demanded it, to have required that the State 
should specify wherein and for what reason he was 
charged to have been an illegal voter—whether because 
he was charged to be a minor, a non-resident of the State, 
an alien who had not declared his intention to become a 
citizen, as required by law, or that he was not entitled to 
vote at the time and place charged, because he had 
already voted at the same election at some other time 
and place. í 

But having slept upon his rights by failing to demand, 
by demurrer, a fuller specification of the facts and circum- 
stances necessary to the complete identification -of the 
transaction charged against him as a crime, he cannot be 
heard to object to the indictment after a trial upon the 
merits, when it substantially charges a crime in the lan- 
guage of the statute. 

By his silence and acquiescence the defendant virtually 
says: “I understand the nature and cause of the accusa- 
tion against me and am ready to meet it upon the issues of 
fact raised by my plea of not guilty.’’ If the defendant 
had not so understood the accusation it was his right and 
duty to have said so by demurrer without putting the 
Court and its officer-and the county to the unnecessary 
labor and expense of a trial by the result of which he 
had resolved, in advance, not to abide if the issue should 
be found against him. 

This reasoning, of course, does not apply to an indict- 
ment which is subject to the objections raised by the first 
and fourth grounds of demurrer, as specified by statute. 
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Code, pages 461 and 462, Secs. 128, 181. 


Counsel for appellant in this case, in support ot their 
position that the indictment is fatally defective in not 
specifying the grounds of the disqualification of defendant 
as a voter at East Portland precinct, cite with. much reli- 
ance the case of Quinn vs. The State (9th American R., 
754), in which the Supreme Court of the State of Indiana 
held that an indictment for illegal voting very similar to this 


was insufficient because it did not sufficiently inform the 


defendant of the precise nature of the offense charged, so 
as to-enable him to prepare for his defense; but, in the 
case referred to, it will be observed that a motion to quash 
the indictment was interposed by the defendant, which, 
after argument, was overruled by the Court below and ex- 
ceptions to the ruling duly taken. In the case in hand, if 
the indictment had been demurred to and the demurrer 
had been overruled, we should hold the same as was held 
by the Supreme Court of Indiana in Quinn vs. The State; 
but the cases do not stand alike, the motion to quash un- 


der the Indiana practice being equivalent to the demurrer 


under ours. 


To hold that every minor defect in an indictment may, 
for the first time, be taken advantage of after trial upon 
the merits, would do violence not only to the spirit, but to 
the letter of our Code of Criminal Practice, and would re- 
sult in entailing upon the public unnecessary expense and, 
in many instances, in thwarting the ends of justice. 


We hold, then, that the indictment in this case, although 
defective in the respects hereinbefore mentioned, does 
charge a crime, and that its defects, not having been ob- 
jected to by demurrer, are cured after verdict. This view 
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of the case as to the sufficiency of the indictment, dis- 
poses of the second and third objections against the appel- 
lant, involving the questions of irrelevancy of the testi- 
mony and the alleged variance between the proofs and the 
allegations of the indictment. 

Judgment affirmed. 


BURRELL B. TAYLOR, Respondent. } 
| | 


V8 
T. PATTERSON & CO., Appellants. 
APPEAL FROM MULTNOMAH COUNTY. 


1. Itis not a sufficient ground to dismiss an appeal, 
that no bill of exceptions was filed in thë case, if any of 
the errors assigned otherwise appear upon the record. 

9, Although our statute requires (or at least contem- 
plates) that a contract for the payment of gold coin, to be 
valid, must be in writing; yet the rules of pleading in 
such cases do not require the complaint to aver that such 
agreement was in writing. 

8. The statute above referred to, and commonly known 
as the “ Specific Contract Act,” does not operate to change 
the rules of pleading in actions to recover gold coin, but 
only requires a different quality of evidence. 

4. Quaere—Whether the weight of authority does not 
maintain that a recovery may be had for gold coin, on a 
. verbal agreement, independent of statutory aid? 
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Statement of the Case. 


In this case the plaintiff sues the defendants to recover 
the sum of $5,788 50 in gold coin, claimed to be due as 
follows: “ That heretofore, to wit, on or about the:29th day 
of June, 1871, the defendants as co-partners, under the firm 
name of T. Patterson & Co., entered into a contract with 
the plaintiff, and in writing requested him to engage in ser- 
vice for them, the defendants, in the capacity of editing and 
writing for the certain newspaper then and still published 
in Portland, Oregon, known and called the “ Daily Oregon 
Herald,” and the “ Weekly Oregon Herald,” and the de- 
fendants then and there promised and agreed to and with 
the plaintiff that they, the defendants, would pay plaintiff 
for such labor and service all his expenses in removing 
from the town of Mexico, Missouri, to Portland, Oregon, 
and also the sum of fifty dollars in gold coin per week, tor 
each and every week that plaintiff should be so engaged 
in and upon said newspaper in the capacity aforesaid. The 
defendants also promised and agreed that the employment 
and service of the plaintif aforesaid should be permanent.”’ 

Plaintiff then sets out that there is a balance due him 
of $15 50 in gold coin, for expenses in Temoving from 
Mexico, Missouri, to Portland, Oregon. 

That there is a balance due him of $829 in gold coin for 
his services as editor of the “Herald’’ newspaper at a 
per week. 

That he was damaged in the aggregate sum of $3,700 
by the sacrifice of his property and loss in his business at 
said town of Mexico, resulting from his removal to Ore- 
gon, and his failure to procure permanent employment at 
the hands of defendants as per contract. But this claim 
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for damages was stricken out on motion of defendants’ 
counsel as being insufficiently pleaded, and was not an 


. issue in the case. 


Plaintiff also claims $1,000 in gold coin, as his commis- 
sion for services rendered by him for defendants at their 
request, in negotiating the sale of the “Oregon Herald ” 


> newspaper concern to the “Oregon Herald Printing Com- 


pany,” in January and February, 1872. 


Each and every claim of plaintiff is controverted by the 
answer of the defendants, and, upon trial, the jury returned 
a verdict in favor of plaintiff for $650 in gold coin. 


Defendants moved for a new trial, which, after argu- 
ment, was overruled by the Court. Whereupon defendants 
appeal to this Court, assigning in their notice of appeal, 
various errors in the refusal of instructions to the jury 
asked for by appellants’ counsel, and for other designated 
errors of law occurring at the trial. 

No bill of exceptions was found in the transcript setting 
forth the errors complained of, for which reason respond- 
ent’s counsel moved to dismiss the appeal; which, after 
argument, this Court overruled, for the reason that the 
fourth ground of error assigned appeared upon the record, 
to wit: “For error in rendering judgment in gold coin.” 
Thereupon, by leave of Court, the argument of this cause 
was heard upon the fourth ground of error, as above set 
forth, without printed briefs. 


E. D. SHATTUCK, Esq., for Respondent. 
THAYER, WILLIAMS & STRONG, for Appellants. 
BonuHaM,: J. 
In this case it was argued, by counsel for appellants, 


* 
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that inasmuch as the complaint does not charge that there 
was a contract in writing between plaintiff and defendants 
for the payment of gold coin, the Court erred in render- 
ing judgment for gold coin, non obstante verdicto. Res- 
pondents’ counsel argued that, by a fair construction of his 
pleading, in setting forth the count for services as editor 
of the “ Herald” at $50 per week, it is averred that the 
contract for such service and compensation was in writing; 
but, that if the Court should hold that such contract is not 
alleged to have been in writing, it would be immaterial, 


as such omission would not be fatal to plaintiff’s right to- 


recover gold coin. That, to recover upon a contract which 
the statute requires to be in writing, it is not necessary, by 
the rules of pleading, to so aver, but that it is only neces- 
sary to prove that the contract was in writing; and, that 
the presumption is, that such proof was adduced upon 
the trial. 


Plaintiff, in his complaint as hereinbefore set out, only 
charges that defendants “ entered into a contract with ‘the 
plaintiff, and in writing requested him to engage in service 
forthem * * * as editorof the ‘Herald’ newspaper; 
but does not directly aver that defendants undertook and 
promised in writing to pay $50 per week for such service 
in gold coin. By the rule which requires that a pleading 
shall be most strictly construed against the pleader, we do 
not think that any of the demands of plaintiff are suf- 
ficiently charged to have been based upon a contract in 
writing for the payment of gold coin. 


The next question then is whether it is necessary to the 


_ tight to recover gold coin, to aver that the contract for its 
payment was in writing. Some of the authorities hold 


G 


wenger toar 
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that where the statute requires a contract to be in writing 
the pleading is defective, which does not so aver. 

Estep et al. vs. Burke et al., 19 Ind., 87. 

Le Roy vs. Shaw, 2 Duer, 626. 


Thurman vs. Stevens, id., 609. 


And while there are some good reasons for the rule as 
laid down in the authorities above cited, and especially as 
a matter of practice to avoid consuming time in a con- 
troversy as to the sufficiency of the pleading; yet we are 
constrained to hold from the preponderance of authorities 


- that the rules of pleading do not require such averment. 


Livingston vs. Smith, 14 Howard’s Prac. R., 490. 
Stern vs. Drinker, 2 E. D. Smith, 401. 

Dewey vs. Hoag, 15 Barb., 365. ` 

Washburn vs. Franklin, 28 id., 27. 

Elting vs. Vanderlyn, 4 John, 287. 

State of Ind. vs. Woram, 6 Hill, 33. 

Cozine vs. Graham, 2 Paige, 177. 

Chaplin vs. Parrish, 11 id., 405. 
Lamb et al. vs. Starr, 1 Deady’s U.S. C. R., 350. 
Hedges vs. Strong, 3 Oregon, 18. 


In the first case above cited, Livingston vs. Smith, 14 
How., 490, the plaintiff sued for the specific performance 
of a contract for the sale of land, and omitted in her com- 
plaint to set out that the contract of sale was in writing; 
to which defendant demurred for that reason. 


Mr. Justice Harris in overruling the demurrer said: 
“The pleader may be supposed to know that when he 
alleges an agreement of this description he alleges what 
has no legal existence if it be not in writing. In the 
sense in which I am now considering the question, the tact 
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itself does not exist if there be no written proof of it. 
When, therefore, as in this case, the pleader alleges the 
existence of an agreement which would be void if not in 
writing, it should be treated in pleading like any other 
fact, and assumed to be true unless -controverted by the 
adverse party. If after this issue shall be disposed of 
(the demurrer) the defendant shall see fit to put in issue 
the existence of the agreement stated in the complaint, 
the plaintiff will of course fail upon the trial of that issue 
unless she can prove her allegation by producing. written 
evidence of the agreement. She will fail not for the want 
of sufficient allegations to sustain her action, but for want 
of ‘sufficient evidence to sustain such allegations.” 

In the case in hand, although the plaintiff demands 
judgment for the entire sum claimed ($5,788 50), in gold 
coin, yet he fails to allege that the agreement was to pay 
coin for any of the services rendered, except that of 
editing the “ Herald’ newspaper at $50 per week, and for 
such service he claims that there was due hima balance 
of $829, in gold coin. The presumption then would be, 
in the absence of any showing to the contrary, that the 
jury in their verdict for $650, in gold coin, based their 
finding on the claim of plaintiff for a balance of $82, 
due him as editor of such “ Herald’ newspaper. In the 
absence then, of any showing that the jury erred in find- 
ing tor gold coin, as expressed in their verdict, or that the 
Court erred in its judgment for gold coin, based thereon, 
we find from the transcript of the record on file no error 
in the proceedings of the Court below*. 

Judgment affirmed. 


* Another view of the question involved in this case is suggested by 
recent decisions holding that, in the absence of any statutory authority, as 
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JAMES L. BAILEY and > 
FRANK M. BAILEY, Respondents, 


VS. 


JAMES FRUSH, Appellant. J 


APPEAL FROM MULTNOMAH COUNTY. 
Syllabus. 


1. Section 1,033 of the Code of Civil Procedure re- 
quires the plaintiff in the Court of original jurisdiction, if 
he be the moving party, to advance the trial fee. 

2. If the defendant be the moving party in the Court 
of original jurisdiction, he is then required to advance the 
trial fee. 


3. But in the appellate Court the appellant is the party 
in all cases who is there required to advance such trial fee. 


4. Inno case isa trial fee required to be advanced if 
it be made to appear to the Court, by affidavit of the 
party, that he is unable to advance the same. 


5. Ifthe appellant in a cause refuse or neglect to ad. 
vance the trial fee when required, the Court may dismiss 
the appeal and affirm the judgment of the Court below. 


embraced in our Specific Contract Act, (Code, p. 888, Sec. 1), a judgment 
for gold coin is authorized upon proof of a verbal contract for its payment. 
But without expressing an opinion on this view of the question the atten- 
tion of those of the profession, who may be interested in their perusal, is 
invited to the following reported cases: 

Chrysler vs. Renois, 43 N. Y., 209. 

Kellogg vs. Sweeney, 46 N. Y., 291. 

Aug. No. American Law Reg., 448. 
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Statement of Case. 


This action was originally commenced in the County 
Court for Multnomah county to recover a balance of 
$320 43 for lumber sold and delivered by plaintiffs to de- 
fendant. The defendant answered, denying plaintiffs’ 
claim, and upon trial plaintiffs recovered judgment, from 
which defendant appealed to the Circuit Court. When 
the case was called for trial in the Circuit Court it was 
suggested that the trial tee of $12 had not been paid, and 
both parties refused to pay the same, each claiming that 
the other was, under the law, required to pay such fee. 

Thereupon appellant moved for a non-suit, for the reason 
that plaintiffs (respondents): had abandoned their cause. 
The Court overruled the motion for a non-suit and, upon 
its own motion, dismissed the appeal and affirmed the 
judgment of the Court below, because the ‘appellant re- 
fused to advance the trial fee, to which ruling of the Court 
appellant duly excepted and from which judgment he ap- . 
peals to this Court. 


MARQUAM, BEAL & TOWNSEND, Attorneys for Respondents. 
HILL, THAYER & WILLIAMS, Attorneys for Appellant. 


Bonuam, J. 


The only questions presented by the appeal in this case 
are the validity and construction of Section 1,033 of the 
_ Code of Civil Procedure, which reads: “ The trial fee is 
to be paid by the plaintiff, appellant or moving party, be- 
fore he is entitled to or can claim the trial or other pro- 
ceeding upon which such fee is imposed, and if the party 
paying such fee prevail in the action, suit o1 proceeding, 
80 as to be entitled to recover costs therein, such fee sball 
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be allowed and taxed as a disbursement, and collected off 
the adverse party.” 

Upon the argument of this cause it was urged by coun- 
sel for appellant that the Section of the statute above 
quoted is unconstitional and void; but if valid that it re- 
quired the plaintiffs in this case to pay the trial fee. 

In support of the position that Section 1,033 of the Code 
is in contravention of the Constitution of Oregon, counsel 
cite Section 10 of the Bill of Rights (Code, p. 98), which 
declares among other things, that “justice shall be admin- 
istered openly and without purchase.’ 

Also, “that the right of trial by jury, in all civil cases, 
shall remain inviolate.’ 


Code, p. 99, Sec. 17. 


From these premises it is argued that inasmuch as ap- 
pellant could not obtain a constitutional jury of twelve 
persons in the County Court he had the unconditional 
right to appeal the cause to the Circuit Court and there 
demand a jury trial before he could legitimately be 

divested of his property to satisfy the judgment of the 
= County Court against kim. | 


i 


While it is true that no person can rightfully be ‘“de- 
prived of life, liberty or property, without due process of 
law,” yet we do not understand that the language of the 
Constitution, “justice shall be administered j i 
without purchase,” is to be given that broad, comprehen- 
sive and unqualified construction claimed for it by appel- 
Jant’s counsel. 

While the statute provides whereby appellant might 
have secured a trial of his cause, by a constitutional jury 
of twelve good and lawful men, either by advancing the 
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fee of $12, or by swearing that he was not able to do 50, 
we do not think that the provisions of the Constitution 
cited contemplate that in civil cases a party has the right 
to absolutely demand such jury, without complying with 
the reasonable conditions and requirements of the statute. 


The time has never been, since the adoption of our- 
Constitution, and we presume it never was before, when 
litigants could conveniently either prosecute or defend 
civil actions and suits without the expenditure of more or 
less money in payment of the fees of officers of the Court, 
witnesses and other incidental expenses. 


And it is not unusual to find law requiring these costs 
and expenses to be advanced or secured to the officer -or 
person entitled to them before the service is rendered. It 
has always been a favorite doctrine, and is certainly an 
equitable one, that litigants should contribute materially 
toward the expense of maintaining Courts of justice. 
And, where the litigant has the means ‘to enable him to 
do so, we can see no impropriety in-his attorney requiring 
him to advance a retainer betore the trial of his cause is 
proceeded with. Briefly, and yet without passing over 
points made in the argument without due considera- 
tion, we are disposed to hold that the language of our 
Constitution that “justice shall be administered * s 
without purchase’ means simply that justice shall not be 
bought with bribes, nor shall the attendant or incidental 
expenses of litigation, in the nature of costs and disburse- 
ments, be so exorbitant and onerous as to virtually close 
the doors of Courts of justice to those who may have occa- 
sion to enter there. In other words that the rights of the 
poor man to a redress of his grievances shall be equally 
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respected with those of the rich, and that equal and exact 
justice shall be dealt out alike to all. | 


In the construction of the meaning of the language of 
Section 1,038 of the Code, we hold that, upon a trial in 
the first instance in the Court of original jurisdiction, the 
plaintiff, if he bethe moving party in the trial, is required 
to advance the trial fee. If the defendant be the moving 
party in the trial, in the first instance, as where the allega- 
tions of the complaint are all admitted by the answer, but 
new matter is set up by the defendant by way of plea in 
avoidance, or as a counter claim, in that case the defendant 
is the moving party, and the one required to advance the 
trial fee; because the only issues in the case are tendered 
by the defendant, and accepted by the plaintiff; and the 
defendant is the party who, by his pleading, renders a trial 
by jury necessary in the case. 

But, upon appeal, the appellant is the party in all cases 
who is required to advance the trial fee, because the res- 
pondent is supposed to be satisfied with the trial already 
had, and the appellant is the party who, by his proceed- 
ing, makes the second trial necessary, and for whose pros- 
pective benefit the same is had. 


Counsel for appellant claim (assuming it to-be the cor- 
rect construction of Section 1,038 of the Code) that the 
appellant in this case was required to advance the trial fee, 
that all the Court could have done, as the result of his 
failure to pay, was to have refused a trial until such fee 
should be paid. In view of the fact that it is a cardinal 
principle in law that “justice shall be administered com- 
pletely and without delay,’’ as well as “openly and with- 
out purchase,” we think that a construction of the Section 
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referred to is not warranted, which would postpone the 
trial and leave the judgment of the Court below suspended 
indefinitely, when the appellant is the only party who is 
not satisfied with the judgment already obtained. Such 
construction would operate to the inconvenience and injury 
of the party not in fault. ; 

But it was further argued that, in any event, the Court 
below had not the authority to dismiss the appeal for the 
failure of appellant to advance the trial fee. And while 
it is true, as claimed by counsel for appeilant, that the 
statute does not, in express terms, authorize the Court to 
dismiss an appeal for the reason that the trial fee has not 
been advanced, yet we hold that Courts of justice, and 
especially those of general jurisdiction, possess certain 
implied or incidental powers in cases like this. The Court 
has acquired jurisdiction of the parties, and of the subject 
matter of the action, and is authorized to make an order 
requiring the appellant to advance the trial fee, which is 
done. The appellant refuses to pay. What is the rem- 
edy? We think that authority to proceed in such cases 
is provided in Section 911, page 374 of the Code, which 
reads, “ When jurisdiction is, by the organic law of this 
State, or by this Code or any other statute conferred on a 
Court or judicial officer, all the means to carry it into effect 
are also given; and, in the exercise of the jurisdiction, if 
the course of proceeding be not specifically pointed out by 
this Code, any suitable process or mode of proceeding may 
be adopted which may appear most conformable to the _ 
spirit of this Code.”’ . 

We hold, therefore, that the Court below, for its own 
protection, as well as that of respondents, against the’ 
uncertainty and vexation of the delay and postponement 
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of the trial indefinitely, had. the authority to dismiss the 
appeal of the defendant as a penalty for his refusal to com- 
ply with the requirements of the statute making it his 
duty to advance the trial fee in the appellate Court. And, 
possessing the authority to. dismiss the appeal, it follows 
as the sequence, that the judgment of the County Court 
should thereupon be affirmed. (Code, p. 597, Sec. 75). 


Judgment atlrmed. 


STATE OF OREGON, — 


Vys. f 


C. G. GLASS, Appellant. J 
APPEAL FROM MULTNOMAH COUNTY. 


A refusal to instruct the jury that “the hypothesis con- 
tended for must be established to an absolute moral cer- 
tainty, to the entire exclusion of any other hypothesis 
being true, or the jury must find the defendant not 
guilty,” is not error. The law in criminal cases does not 
require such certainty as precludes the possibility of 
doubt. It is sufficient if the guilt of the accused be estab- 
lished “beyond a reasonable doubt.”’ 

Each fact necessary to the conclusion sought to be es- 
tablished must be proved by competent evidence beyond 
a reasonable doubt. . 

A refusal to instruct the jury that if they found that the 
hypothesis contended for by the defense may be true, they 
must acquit, is not error. The law does not decide upon 
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possibilities, but upon such probabilities as appear from 
the facta, judging by human experience, to be reasonable 
and as leave the mind free from rational doubt. 

It is sufficient if the statutory ingredients of the crime 
are shown in the proof. . 

The Court may refuse to instruct the jury when there is 
no testimony to which such instructions can apply. 

It is immaterial whether deceased, prior to the com- 
mission of the crime, made an attempt upon herself or 
not, unless such attempt contributed to her death. 

Medical books are not competent testimony. 

- Representations of a sick person as to the nature of the 
malady or bodily feelings under which he is suffering, if 
made to a medical attendant, are, always received -as 
original evidence. | 

Opinions of medical men as to the cause of death may 
be given. The form of the interrogatory is a question ad- 
dressed to the discretion of the Court, subject to such con- 
siderations as the nature of the particular matter under 
examination and the character and ability of the witnesses. 


Declarations, to become part of the res geste, must 
have been made at the time of the act done which they 
are supposed to characterize. 


This case was tried at the Circuit Court for Multnomah 
County in November, 1878. The defendant was indicted 
jointly with one Charles Mealey with the crime of man- 
slaughter by producing abortion, committed on the 25th 
day of October, 1873, by administering drugs and medi- 
cines to one Mary E. Hardman, a single woman, pregnant 
with child, and by using and employing in and upon the — 
said Mary E. Hardman certain instruments and other 
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means—to the grand jury unknown—with intent thereby 
to destroy the said child, the same not being necessary to 
preserve the life of the mother, by which means the death 
of the mother was produced. He was convicted and 
sentenced to five year’s imprisonment. Counsel for de- 
fendant assigned errors relied upon to reverse this case as - 
follows: | 


1. The Circuit Court erred in admitting the testimony 
of physicians as to what deceased did and said to them 
concerning her pregnancy. | 


2. The Court erred in admitting the testimony of a 
medical witness to prove that deceased died from hem- 
orrhage caused by the removal of a fetus. 

3. The Court erred in refusing to admit the testimony 
of the wife of deft. Mealey as to statements made by her- 
husband to her at the time he started with deceased to go 
to Portland, concerning the object of their journey. 


4, The Court erred in refusing to instruct the jury, 

First. Thatthe hypothesis contended for by the prosecu- 
tion must be established to an absolute moral certainty, to 
the entire exclusion of any rational probability of any other 
hypothesis being true, or the jury must find the defendant 
not guilty. 

Second. In order to convict the defendant upon the 
evidence of circumstances, it is necessary not only that all 
the circumstances concur to show that he committed thé 
crime charged, but that they are all inconsistent, with any 
other rational conclusion. 


5. The Court erred in this: Counsel for defendant 


asked the Court to instruct the jury that if they “believe 
trom the evidence that the child may have died or been 
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killed in the womb of the deceased without any act or 
assistarice on the part of the defendant, and defendant may 
have injured deceased, and bruised or wounded her womb 
with instruments or otherwise, while in good faith endeav- 
oring to assist nature in the delivery of such dead child, 
or in the delivery of the after-birth of such dead child, 
then the jury must acquit, and the State must show beyond 
a reasonable doubt that none of these hypotheses may be true, 
to convict.” The Court refused to give that part of the 


above instruction which follows the word “acquit.”’ The 
rest was given. 


6. That the Court erred in instructing the jury that if 
defendant either used means himself to destroy the child, 
when it was not necessary to save the life of deceased, or 
advised, counseled, aided or assisted deceased to do so, 
“and thereby caused her death, the mere fact that the de- 
ceased might have done the act or used the means herself. 
or even that she did use the means with her own hands, 
would not exonerate the defendant,” that if he ‘advised, 
aided or assisted the deceased in committing the crime he 
is to be deemed a principal. 


T. That the Court erred in refusing to instruct the jury 
that if deceased “had formed and expressed an intention 
to relieve herself of her pregnancy, even at the risk of her 
life, and that before orafter coming to stop with defendant - 
she may have endeavored to carry such design into effect 
without defendant’s knowledge or acquaintance, they must 


find defendant not guilty.” 


8. That the Court erred in refusing to instruct the jury 
that the declarations ot standard medical books as to the 
effect which may or will be produced by a given medicine 

80 
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or drug is entitled to more weight “than opinions of med- 
ical men who admit in their evidence that they have never ` 
used such medicine in the course of their practice, and 
have little or no practical experience or observation as to 
the effect of such medicine.’’ 

9. That the Court erred in refusing to instruct the jury 
that if they find that the womb of deceased was wounded 
in her lifetime, and believe that such wounds may have 
been inflicted in good faith in the effort to assist the deliv- 
ery of a child dead in the womb, or in the effort to deliver 
an adhering after-birth, after the birth of a still-born child, 
then the jury must acquit. 

10. That the Court erred in instructing the jury that 
if the defendant took deceased in his charge, and ‘continued 
to treat her with the intention not to destroy the child, 
and never intended to destroy the child,-he is innocent; 
but, that if he took her in charge intending to produce an 
abortion, or if, afterwards, at her solicitation or otherwise, 
he determined to destroy the child by bringing on prema- 
ture labor, in either case, it he used any means with intent 
to destroy the child when it was not necessary to preserve 
the life of the mother, the criminal intent existed; and’ 
that, if the defendant used means which resulted in the 
death of the mother, and used them with the intent to 
destroy the child when such destruction was not necessary, 
the criminal motive existed, which.is an essential ingre- 
dient of the crime. | 


THAYER & WILLIAMS for Appellant. 


If the State was entitled to inquire concerning the ap- 
plication of deceased to physicians, it was only entitled to 
what she did and said, and it was error to allow witnesses 
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a ae a EE 
to state what they understood to be the pune matter of 
the application. 

9 Cushing, 386-39. 

Taylor on Evidence, Sec. 524. 

Acts and declarations of a third party “cannot be re- 
ceived as evidence unless the principal act which they ac- 
company and to which they relate is itself material to the 
issue to be submitted to the jury; nor unless the declara- 
tions were made at the time the principal act was done; 
nor unless they were of a character to explain that act or 
to unfold its true nature and quality, as they are only ad- 
missible as incident to the principal act, and because they 
are a part of it and are necessary to explain and define its 
true character. 

34 Maine R., 312. 
19 Conn., 269. 

10 New York, 210. 
3 Conn., 250. 

4 Green, 556. 

T Cushing, 586. 

9 Gray, 245. 


The cause of deceased’s death, whether by the use of 
drugs or medicines, was a question for the jury. The 
professional witness is never allowed to give his opinion 
upon the principal question in dispute. 

10 Am. Law Reg. (N. 8.), 594. 

The prosecution having shown.that deceased was at the 
house of Mealey; that she was pregnant; that Mealey ` 
started with her from his house to go to Portland, Oct. 5, 
1873, and their conduct on their way to and after their 
arrival in Portland, it was admissible for defendant to 
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prove Mealey’s declarations made to his wife at the time 
he and deceased started to Portland, touching the object 
of the journey. “A person’s cotemporary declarations 
accord with his intentions.”’ 

1 Phillip on Ev., 190, 101. 

54 IN., 402. 

1 Greenleaf on Ev., Sec. 108. 

T English R., (Ark.) 806-7.: 

4 Washington C. C., 7T29-30-32. 

Little vs. Sessions, 9 New Hampshire, 271. 

The degree of certainty with which the crime is;shown 
is correctly stated in the first instruction referred to in the 
fourth assignment of errors. | 

People vs. Strong, 80 Cal., 154. 

Tt is necessary not only that all the circumstances concur 
to show that defendant committed the crime charged, but 
thatthey are all inconsistent with any other rational con- 
clusion. 

~ Starkie on Ev., 754, 748. 

8 Greenleaf on Ev., 187. 
32 Cal. R., 215. 

39 Cal., 826, 333. 
Burrill Cir. Ev., 785-36. 

To refuse the entire instruction referred to in the fitth 
assignment of errors is to refuse the defendant the benefit 
of a reasonable doubt, which the law always allows. 

Burrill on Cir. Ev., 187. 
Starkie on Ev., 157-9. 
25 Miss., 584-9. 

89 Cal., 332. 

There was no evidence whatéver that defendant ever 
advised, aided or assisted any other person in the act 


j 


| 


DECEMBER TERM, 18738. 637 


State of Oregon vs. Glass. 


charged as a crime; it was error in the Court to instruct 
the jury upon a state of facts concerning which there had 
been no evidence introduced or offered. 

20 Howard, U. S., 252-4. 

Ib. Goodman vs. Simon, 359. 

9 Wallace, 553. 

| 8 Bush., (Ky,), 32. 
89 Cal., 332. 


It imposes upon defendant the burthen of proving that 
the act was necessary to save the life of the mother. If a 
physician honestly believes, under circumstances calculated 
to produce such belief in a competent person that the act 
was necessary, the law will hold him guiltless, though it 
should turn out that he was mistaken. The Court having 
given this.instruction in connection with that referred to 
in the fifth assignment of errors, with which it had no 
logical connection, such fact had a tendency to draw the 
mind of the jury away from the view desired to be pre- 
sented by the former instruction. 

37 Georgia, 289. 

If the jury found that defendant used means: to destroy 
the child when it was not necessary to do so in order to 
` gave the mother’s life, they are not bound therefrom to 
believe that a criminal intent existed. The danger may 
not in fact exist, yet a physician honestly believing it 
necessary to destroy the child to preserve the life of its 
mother, may do so and not be guilty of any crime. The 
Court should have left the question of intent to the jury. 

Code, sec. 835. es 
‘34 N. J. Law R. (5 Vroom), 416, 417. 
5 Barbour, 204. 


ma 
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There was no law to compel the State to produce the . 
preserved parts of the uterus. A medical witness for the 
State described its condition without producing it. The 
counsel tor defendant had the right to argue to the jury 
the effect of its non-production. 

Subdivision 7, Sec. 835, Code. 
Sec. 198, Laws 1865, p. 37. 


GHO. H. DURHAM, Prosecuting Attorney, H. Y. THOMPSON and 
W. H. EF FINGER, for Respondent. 


The last half of the instruction referred to in the first 
assignment of error states the true rule. The State is not 
required to establish its theory to an absolute moral cer- 
tainty. The testimony must prove to a moral certainty 
the guilt of the accused and must exclude a reasonable 
doubt. 


The second instruction in the third assignment of errors 
was properly rejected. While all the circumstances, as a 
whole, must be inconsistent with any other rational con- 
Glusion than that of guilt, yet it is not true that each 
single isolated fact must tend to show guilt. 

3 Greenleaf, Tth edition, 36, note 2. 
State vs. Webster, 5 Cush. 


The Court in another part of the charge gave the sub- 
stance of these and the two following rejected instructions. 
The Court is not required to repeat instructions already 
given. 


1 Wharton, Sec. 743. 


The fact that deceased may have designed or attempted 
to relieve herself of pregnancy, or may have inflicted 
wounds upon herself to produce abortion without defend- 
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ant’s knowledge, cannot exonerate the defendant, unless 
such attempts or wounds were the cause of the death. 
Medical works cannot be used as testimony and the 
Court could not instruct the jury to discriminate between 
the declarations of such books and the testimony of med- 
ical experts. 
1 Wharton, Sec. 50. 
As to the value of medical testimony. 
1 Wharton, Sec. 47. 
Declarations of Mealey, made to his wife before starting 
for Portland, are uot part of the res geste. 
1 Greenleaf, Sec. 108. 
Declarations of deceased, made to her medical advisers, 
are! competent to prove her pregnancy. 


l i J. 

The questions upon which the Court is called to pass, 
arise upon the admission to testimony and the instructions 
given and refused by the Court below. Iwill consider these 
in the order in which they appear in the bill of exceptions. 

Mrs. Dr. Thompson and Dr. Hauchett, being called 
on the part of the State, testified that the deceased had 
applied to each of them on the subject of her pregnancy. 
To this evidence the defendant excepted. 

In order to sustain the indictment it became necessary 
for the State to establish the fact of the pregnancy of the 
deceased at the time she went to Glass’ house. The rep- 
resentations of a sick person, of the nature of the malady 
or the bodily feelings under which he is laboring at the 
time, especially if made to a medical attendant, are ane 
received as original evidence. 

As stated by the case in 9 Cushing, cited by Teinit 


? 
t 
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the res geste are different in -different cases; and it is not 
perhaps possible to frame any definition which would 
embrace all the various cases which may arise in practice 
The statements of Mary Hardman, made to her physician 
concerning her condition, are free from those objections 
which usually apply to the admission of hearsay. They 
were in the nature of a confession. They were 
made against every possible inducement to suppress, 
conceal or distort the truth; when modesty and shame 
protested against their utterance, and when the perils of 
her situation compelled her to speak. It would be impos- ` 
sible not to distinguish a case of this class from those 
referred to in the cases cited by defendant, where persons 
have sought to avail themselves of their own declarations 
to influence verdicts in which they had a pecuniary interest. 

Dr. Watkinds, having testified that his examination 
of the uterus was sufficient to enable him to tell whether 
the deceased died from hemorrhage or other causes, was 
asked the question, “ What, in your opinion, caused the 
death of the person from whom the uterus was taken? ” 
The witness answered, “She died trom hemorrhage caused 
by the removal of a fetus.” This question was objected 
to, for the reason that the answer would involve the point 
which the jury had to determine. We think the objection 
not well taken. In order to ascertain the guilt or inno- 
cense of the defendant, it was necessary to ascertain the 
cause of the death. 

It is true that general opinion of scientific men is re- 
garded by some writers as a very unsatisfactory kind of 
evidence, and Judges in many cases have received it 
with the utmost caution, but no inflexible rule has ever 
been laid down upon the subject. It has been truly said 
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that scientific evidence is generally a matter of opinion, 
and a form of questions calculated to exclude opinions will 
often have the effect to destroy this class of evidence 
altogether. The objection urged to scientific testimony is 
not so much to the form of the examination as to the - 
uncertainty of scientific tests. In a large number of cases 
- cited in “ Wills on Circumstantial Evidence,” the opinions — 
of medical witnesses were received. . The better opinion 
seems to be that the form of the interrogatory is a question 
addressed to the discretion of the Court, subject to such 
considerations as the nature of the particular matter under 
examination and the character and ability of the witnesses. 
It appears that the testimony in question was but a small 
part of the expert testimony going to show the causes of 
the death. A considerable number of medical men, whose 
character and ability stand unquestioned, testified without 
objection to particular facts from which the jury could 
infer the causes of death. Some of these witnesses had 
assisted at the post mortem examination of deceased, 
others had subjected the uterus to careful microscopic 
examinations, and their means for becoming acquainted 
with all the tacts accessible in a case of this kind were 
ample. 

On the trial the defense called Mrs. Mealey, wile of 
Charles Mealey, who was jointly indicted with defendant, — 
and offered to prove by her what her husband said at the 
time of leaving Albany with deceased, as to his purpose 
in going to Portland. This testimony was objected to and 
the objection, we think, properly sustained. The appel- 
lant had obtained a separate trial, and we are unable to 
see how his case could be in anywise affected by proving 
Mealey’s declarations of his intentions at some time pre- 
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vious to any meeting between them. “Declarations to 
become part of the res geste must have been made at the 
time of the act done which they are supposed to charac- 
terize.”’ 

1 Greenleaf, note 1, sec. 108. 


Mealey’s declarations made to his wife prior to his 
meeting with the defendant and to the performance of 
the act complained of have no connection with that fact, 
which ig the principal fact under investigation. These - 
declarations are removed to a remote distance from the 
principal fact, and are separated from it by a number of 
circumstances and hypotheses having a doubtful bearing 
upon the main question. 


They were not part of the res geste and were therefore 
properly excluded. The condition of deceased as to preg- 
nancy was a proper subject of inquiry. If she left Al- 
bany to go to Poitland intending to employ a physician to 
procure an abortion, it was proper that that fact should go 
to the jury for the purpose of showing her pregnancy and 
to show her willingness, without which the act could not 
have been performed, to have an abortion produced. 
This evidence was not objected to on the trial, and if lia- 
ble to objection, it is too late to raise the objection now. 


The Court refused to instiuct the jury that “the 
hypothesis contended for by the prosecution must be 
established to an absolute moral certainty, to the entire 
exclusion of any other hypothesis being true, or the jury 
must find the defendant not guilty.” The instruction was 
properly refused. Absolute moral certainty is not attain- 
able by the human mind. It is a well understood and 
long established rule, that in criminal cases the guilt of 
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the accused must be established “beyond a reasonable 

- doubt.? Absolute moral certainty excludes not only 
reasonable doubt, but all doubt. It describes a fixed and 
uncompromising attitude of the mind, of which men are 
not capable in any of the situations of life. It means 
such a degree of certainty as precludes the--possibility of 
error or mistake, and as pre-supposes the infallibility of 
witnesses and jurors. It imposes such conditions upon 
the administration of justice as would make the punish- 
ment of crime impossible and the existence of criminal 
Courts .aseless. The law upon this subject as laid down _ 
by the Court is contained in the three following instruc- 
tions: 

“Tt is not sufficient that the circumstances proved, coin- 
cided with, account for, and therefore render probable, the 
hypothesis sought to be established by the prosecution, 
but they must exclude to a moral certainty every other 
hypothesis but the single one of guilt, or the jury must | 
find the defendant not guilty.” 

“When a criminal charge is to be proved, by circum- 
stantial evidence, the proof ought to be not only consist- 
ent with the prisoner’s guilt, but inconsistent with every 
other rational conclusion.”’ 

“ Circumstantial evidence, to be sufficient for a conviction 
in this case, ought to be of a conclusive tendency. That- 
is, its tendency ought to be, not only to convince the 
minds of the jury of the guilt of the defendant, but to 
exclude the supposition that the deceased destroyed her 
own life, either directly or indirectly, as the result of an 
abortion produced by herself.’ 

We are satisfied that the rule is here stated as strongly 
in defendant’s favor as the law will permit. 
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The Court was asked to instruct the jury that all the 
circumstances, in the chain of the State’s evidence, must 
concur in showing defendant’s guilt. The true rule was 
undoubtedly laid down in the case of Commonwealth 
vs. Webster, 5 Cush. 296, 313, 317 and 319. Hach 
fact, necessary to the conclusion sought to be established, 
must be proved by competent evidence, beyond a reasona- 
ble doubt. It is only required that “the circumstances, 
taken together, must be of a conclusive nature and leading 
on the whole to a satisfactory conclusion and producing in 
effect a reasonable and moral certainty that the accused, 
and no other person, committed the offense charged.”’ 

In Summer vs. The State, 5 Black, p. 579, it was said 
that if the jurors have a reasonable doubt, as to any one 
of the cireumstances in the chain of evidence, that one 
circumstance ought not to have any influence in making 
up their verdict. The jury may exclude any fact from 
their consideration, and it is sufficient, it from the facts 
which are considered, their minds are drawn to conclude, 
to a reasonable and moral certainty, that the defendant 
is guilty. Nor does there appear to be any material dit- 
ference between the instruction asked for and those ‘given. 
The jury were instructed that to establish a charge, by 
circumstantial evidence, it was necessary that the proof 
should not only be consistent with the prisoner’s guilt, but 
inconsistent with his innocence. This language would 
not have been strengthened had the Court said that all 
the circumstances necessary to the conclusions sought to 
be established must be consistent with the hypothesis of 
guilt and inconsistent with that of innocence, since these 
circumstances constitute the elements of proof. If a 
single material fact, “or necessary circumstance,” remained. 
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unproven, or having been proven, was inconsistent with 
the theory of guilt, the crime was certainly not proven 
with that certainty which the law requires and which the 
instructions given prescribed. The Court having given 
the instruction asked for in substance, in another part. of 
the charge, it is not required that it should be repeated. 


The Court instructed the jury that if they believed, 
trom the evidence, “that the child may have died, or been 
killed, in the womb of deceased, without any act or assist- 
ance on the part of the defendant, and defendant may have 
injured deceased and wounded or bruised her womb with 
instruments or otherwise, while in good taith endeavoring 
to assist nature in the delivery of such dead child, or in 
the delivery of the atter-birth of such dead child, then the 
jury must acquit.’ It is insisted, by defendant, that it 
should not have refused to add to this instruction the words, 
“and the State must show, beyond a reasonable doubt, 
that none of these hypotheses may be true, to convict, 
as it was requested to do by defendant’s counsel. To say 
that the hypothesis consistent with innocence may be 
true, contemplates the merest possibility of its truth, 
however remote, and it is equivalent to saying, “If you 
find there is a possibility of the innocence of the defend- 
ant, he is entitled to an acquittal.” The question was not, 
may either of these hypotheses be true, or, in other words, 
is it possible for any of them to be true. The real ques- 
tion was, are you Satisfied, beyond a reasonable doubt, 
that the hypothesis of the prosecution, and not that of the 
State, is the true one? l 


The instruction as given by the Court is open to the 
objection which I have just considered, and it substantially 
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gave to the defendant the benefit of a possibility of inno- . 
cence by instructing the jury to acquit if they found that 
the child may have died without defendant’s act, or that 
he may have injured deceased while in good faith en- 
deavoring to assist nature in the delivery of the child. 
The law does not decide upon possibilities, but upon such 
probabilities as appear from the facts, judging by human 
experience, to be reasonable, and as leave the mind free 
from rational doubt. The defendant was not entitled to 
this instruction and cannot complain that it was not repeated. 

It is urged by the defendant that there was no evidence 
whatever to the effect that defendant advised, aided or 
assisted any other person in the commission of the crime, 
and that the Court had no right to instruct the jury upon a 
state of facts which did not exist. The evidence, as dis- - 
closed by the record, was circumstantial, and the jury 
might infer from it either that defendant performed the 
act charged as constituting the crime, with his own hand, 
or that he aided or encouraged deceased in doing it. The 
instruction was, therefore, proper and necessary. It is 
further urged against this same instruction that it justified 
the conviction oí the defendant upon proof that the act 
charged was not necessary to preserve the life of the 
mother, whereas he ought not to be convicted if he 
performed the act believing, under appearances, that 
would ordinarily produce such a belief in a competent 
person, that it was necessary to preserve the life of the 
mother. This instruction describes the offense precisely 
as the statute describes it. The real point to which the 
minds of the jury were directed by it is that just examined, 
to wit: That he who aids or encourages the commission 
of a crime is as responsible as though he committed it 
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with his own hands. The objection having been made to 
other. instructions of the Court below will be examined. 

The guilty intent of defendant is' presumed if the 
statutory ingredients of the crime are shown in the proof. 
The mind of man can only be explored by weighing his 
conduct. It devolved upon the State to show that the re- 
moval of the fœtus was not necessary to preserve the life 
of deceased, and the degree of certainty with which this 
is required to be shown is such that no competent person 
can be reasonably presumed to have believed the act 
necessary. 


In this case had the jury found that the circumstances 
were such as to induce in a competent person a belief that 
the removal of the foetus was necessary, or had the testi- 
mony left that fact in doubt, this would have been suf- 
ficient to create a reasonable doubt in their own minds as 
to the necessity of the act, and the prisoner must have 
been acquitted. 


A case might arise where there were circumstances at 
the time of treatment calculated to leaa to a conclusion 
which subsequent developments would show was erroneous, 
but this is not such a case, and the Court may refuse to 
instruct the jury where there is no testimony to which 
such instruction can apply, ‘There was no attempt made 
to show, nor was there anything tending to show, that the - 
act charged as a crime was, or appeared to be, necessary 
to preserve the life of the deceased. The theory of the 
defense was, that defendant had no agency in the removal | 
of the fœtus, and not that its removal was, or was thought __ 
to be, necessary to save the life of the mother. Thisis - 
shown by the testimony contained in the transcript, where 


- 648 DECISIONS SUPREME COURT, 


=> # 


State of Oregon vs. Gtass. 


it is attempted to be shown that deceased procured her 
own death by the use of drugs prior to her meeting with l 
defendant. More than this, every fact relied upon by the 
prosecution to show the act unnecessary was within the 
reach of defendant, if he is a competent physician, at the 
time he treated deceased. Thus applying the instruction 
to the facts in the case, we are unable to conclude that the 
defendant has suffered by the instruction in any substantial 
right. 


The Court was asked to instruct the jury that if they 
found that deceased had formed and expressed a design 
to relieve herself of her pregnancy, at the risk of her life, 
and that, before or after coming to stop with defendant, 
she may have endeavored to carry such design into effect 
without defendant’s knowledge or acquiescence, they must 
find defendant not guilty. Under such an instruction the 
jury would have been precluded from finding the defend- 
and guilty, however conclusive the proof of guilt might 
be by proof of an attempt by deceased, at some prior 
time, to commit the crime. It is immaterial whether 
deceased, prior to the commission of the crime, made an 
attempt upon herself or not, unless such an attempt con- 
tributed to her death. 


Counsel for defendant asked the Court to instruct the 
jury that the declarations of standard medical books, in 
reference to the effect of certain drugs, were entitled to 
more respect than the opinions of medical men who admit 
that they never used such drugs. There is nothing to 
show that medical books were offered in evidence. They 
are not competent testimony. 

1 Wharton, sec. 50. 
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Other grounds of error assigned in the bill of exceptions 
were not insisted upon. The charge and rulings as a 
whole were a fair exposition of the law governing in this 
class of cases, and the prisoner does not appear to have suf- 
fered in any of his substantial rights.. As remarked by 
‘Lord Kenyon (1 East., 314), “the natural leaning of the 
mind is in favor of prisoners; and in the mild manner in 
which the laws of this country are administered it has 
been a subject of complaint, that the Judges have given 
way too easily to formal objections in behalf of prisoners, ’’ 
and this remark applies with peculiar force to our own 
country and times. 

As observed by Chitty (1 Ch. Cr. L., 171), “in criminal 
cases where the public security is so deeply interested in 
the prompt execution of justice, it seems the minor con- 
sideration should give way to the greater, and technical 
objections be overlooked, rather than the ends of society 
defeated.”’ í 

We are of opinion that there was no error*which could 
have at all prejudiced the defendant, and the judgment of 
the Court below must þe affirmed. 


RUTH M. BONSER, Respondent, 
VS. : 
A. F. MILLER, Appellant. 
APPEAL FROM MULTNOMAH COUNTY. ` 


A conveyance, the consideration of which is marriage, 
is not a voluntary conveyance. 
82: > 


| 
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Marriage, being a valuable consideration, such convey- 
ance will not be presumed to be fraudulent, either as to ` 
existing or subsequent purchasers. 


It may however be set aside and held to be void for 
actual fraud. 


Both parties must concur in the fraud before the deed 


can be set aside. 
¢ 


MARQUAM & BEAL and A. H. TOWNSEND, for the Appellant. 
SHATTUCK & KILLIN, for the Respondent. 


This was a suit in equity, in the Circuit Court of Mult- 
nomah County, against the defendants to quiet the title to 
six hundred and forty acres of land described in the com- 
plaint. The plaintiff claims title in fee simple, under a 
conveyance from John Bonser, executed on January 20, 
1866, in consideration of an agreement of marriage with 
the said Bonser; claims to have been in actual, open and 
notorious pogsession of said lands, by her tenants, since 
May, 1866, and that defendant claims some interest in said 
lands adversely to plaintiff, and threatens to eject plaintiff 
from said lands, and disturb her possession and enjoyment 
thereot. 


The answer sets up a judgment obtained against John 
Bonser and Stephen D. Bonser subsequent to plaintiff’s 
conveyance, on September 14, 1866, for $320, and title by 
sale under an execution issued on said judgment. It fur- 
ther sets up, that the debt upon which the judgment was 
obtained was contracted prior to January 20, 1866; that, 
at the time of the sale by John Bonser to Ruth M. (then 
Ruth M. Dow), said Bonser was largely indebted to defend- 
ant and divers other persons, in large sums of money, and 
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was in failing circumstances and unable to pay his debts, 
and that plaintiff knew the same; and then charges that 
the sale was made to delay and defraud: creditors. 


The reply puts,in issue the allegations of the answer, 
and further shows! that the consideration for said convey- 
- ance was marriage; and that plaintiff and said ‘John Bon- 
ser were intermarried immediately after the execution of 
the conveyance to her. “ 4 

This cause having been referred to a referee: to take 
the evidence and report his findings of fact and conclu- 
sions of law, such referee made the following report: 

1. The defendants, W. W. Page and R. J. Ladd, do 
not answer the complaint. l 

2. The plaintiff and defendant, Miller, each claim 
under John Bonser. ; 

3. John Bonser and Ruth M. Bonser, formerly Ruth 
M. Dow, were married on the 21st day of January, 1866. 

4. On the 20th day of January, 1866, John Bonser 
executed the deed under which the plaintiff claims title to 
the premises described in the complaint. 

5. Defendant, Miller, obtained the judgment, under 
which he claims said premises, in the Circuit Court of the 
State of Oregon for the county of Multnomah on the 14th 
day of September, 1866. 

6. The claim upon which said judgment was obtained 
was not a lien on the disputed lands at the time of their 
being transferred by John Bonser to Ruth M. Dow. — 


7. John Bonser was largely in debt at the time of said 


transfer, the defendant, Miller, being then one of his 
creditors. . 
8. Ruth M. Dow, prior to accepting the said deed 
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from “John Bonser, used reasonable care and diligence to 
ascertain the true financial condition of John Bonser. 

9, Ruth M. Dow, now Ruth M. Bonser, the’ plaintifl, 
had no notice of the insolvency of John Bonser, or of his 
being in debt at the time of said transfer. 

10. So far as plaintiff is concerned the transfer of said 
premises to her by John Bonser was bona fide. 

As a matter of law he found that the prayer of the 
plaintiff should be granted. 

The. Court below rendered a decree confirming the re- 
port, from which defendant Miller has appealed to this 


Court: 


Prim, J. i 


The main question to be determined in this case is 
whether the conveyance of the lands in controversy from 
John Bonser to plaintiff was fraudulent as to defendant. 
At the time it was made she appears to have occupied the 
relation of an intended wife to the said Bonser. The con- 
sideration of the conveyance having been an agreement of 
marriage, it was not a voluntary conveyance, but a coavey- 
ance upon a valuable consideration, and the plaintiff must 
be treated as a purchaser for value. A voluntary convey- 
ance made by a grantor at a time when largely indebted 
will be conclusively presumed to be fraudulent as to such 
debts; while a conveyance made tor a valuable considera- 
tion will not be presumed fraudulent as to existing or sub- 
sequent creditors, but may be set aside and held void for 
actual fraud. 

1 Story’s Eq. J., sec. 359. 

Under the pleadings in this case in order to have the 

conveyance in question set aside and held fraudulent and 
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void as to plaintiff, it was incumbent upon the defendant 
to show that at the time of its execution her grantor was 
not only indebted to him and others, and that said con- — 
veyance was made to delay and defraud creditors, but that 
_plaintiff had knowledge of these facts, and participated in 
the fraud. 
Magniac vs. Thompson, 7 Peters, 389. 

The case just cited-involved an ante-nuptial settlement — 
similar to the one under consideration. Mr. Justice Storey 
in delivering the opinion ot the Court said: “Nothing 
can be clearer, both upon principle and authority, than the 
doctrine that to make an ante-nuptial settlement void as a 
fraud upon creditors, it is necessary that both parties should 
concur in or have cognizance of the intended fraud. Ifthe 
settler alone intend a fraud, and the other party have no 
notice of it but is innocent of it, she is not, and cannot be 
affected by it. . 

“Marriage, in contemplation of the law, is not only a 
valuable consideration to support such.a settlement, but is 
a consideration of the highest value; and from motives of 
the soundest policy, is upheld with a steady resolution. 
The husband and wife, parties to such a contract, are 
therefore deemed in the highest sense purchasers for a 
valuable consideration; and so that it is bona fide, and with- 
out notice of fraud brought home to both sides, it becomes 
unimpeachable by creditors. Fraud may be imputable 
to the parties either by direct co-operation in the original 
design at the time of its concoction, or by constructive co- 
operation from notice of it, and carrying the design after 
such notice into execution.” As to whether plaintiff had 
any notice of the insolvent condition of Bonser at the 
time the conveyance was accepted by her is a question of © 
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fact which must be determined upon the evidence in the. 
case. On this point it appears that the referee to whom - 
this cause was referred, found that although plaintiff had 
used reasonable care and diligence to ascertain John 


_ Bonser’s true financial condition, she had no notice of his 


insolvent condition; and that so far as the plaintiff was 
concerned the conveyance was a bona fide transaction. 


On a full review of the evidence we are satisfied the 
finding of the referee is supported by the evidence. It 
appears from the evidence that at the time the deed was 
executed plaintiff was in Washington Territory; and 
that prior to accepting the deed she employed Judge 
McFadden to investigate the financial condition of Bonser, 
who was unable to find that he was at all indebted. And 
while he found him in the possession of a large amount of 
personal and real property, he could not find that there 
was any mortgage, judgment or other lien upon any of it. 
And it appears that he did not in fact owe but about six 
hundred dollars on his own account. 


The decree should be affirmed. 


EVILINE SMITH, Appellant, ) 
VB. 
DAVID H. SMITH, Respondent. 
APPEAL FROM MARION COUNTY. 


SHATTUCK, J. . 
This is a suit for divorce and alimony. 
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The complainant (appellant in this Court) charges the 
defendant with adultery and with cruel and inhuman 
treatment, rendering her life burdensome. 


One act of adultery charged appears upon the face of 
the complaint, to have been condoned, and the chief 
grounds insisted on for the divorce are the alleged cruel 
and inhuman treatment, on the part of the defendant, in 
associating with lewd women, and- having become in- 
fected with the venerial disease, recklessly communicat- 
ing it to complainant, whereby her health was impaired 
and her life endangered. 


The answer denies the material allegations of the com- 
plaint. It is conceded that the facts alleged, if proven, 
constitute cruel and inhuman treatment. 


The case was tried in the Court below upon oral testi- 
mony, before the Judge, and the divorce denied. It 
comes into this Court to be tried upon the transcript and 
agreed statement of the evidence. -= 


The evidence is contradictory. Itis claimed on the one 
side that the testimony shows that both parties were dis- 
eased; on the other hand it is claimed that there is no 
sutiicient evidence that the defendant was diseased at all, 
and that the disease of the complainant may have been 
other than she supposed. 


The case, as presented, involves a subject upon which | 
it is held, in a leading case, that the facts are not of a 
technical nature; they are determinable upon common 
grounds of reason—in other words, that the rational and 
-legal interpretation must be the same. 

Loveden vs. Loveden, cited 1 Bishop, Nav. and Div., - 

Necs: 614. 


my 
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And the same author (Sec. 638) says, concerning cases 
of this kind, that “consulting reason, rather than specific 
authority, evidence should be received of the entire 
course of life and the associations and temptations of the 
parties severally” and that the divorce should be granted 
only when, upon such a view of the case, the Court was 
satisfied. The rule suggested amounts simply to this, that 
each case is to be tried and determined upon its own 
peculiar circumstances and upon a reasonable interpreta, 
tion of the evidence. 

Some discussion was had upon the argument concern- 
ing the rule by which the sufficiency of the proof should 
be determined. 


The evidence being contradictory it is proper to decide 
according to what rule the finding shall be. Shall the 
Court decide according to the preponderance of evidence, 
or must the charge be established beyond a reasonable 
doubt. 

’ The charges made in the complaint involve a crime and 
a decree for the complainant virtually decides that the 
defendant is guilty of a crime. i 


This view affords some grounds for holding that the 
charge of adultery should be established beyond reasonable 
doubt. But we are of opinion that the statute has furnished 
the rule for our guidance. 


It is provided (Sub. 5, Sec. 835, page 856, Gen’! Laws) 
“that in civil cases the affirmative of the issue shall be 
proven, and when the evidence is contradictory the finding 
shall be according to the preponderance of evidence; that 
in criminal cases guilt shall be established peyous reason- 
able doubt.” soy 
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Adopting these rules, we hold that this is a civil case 
within the meaning of the statute, and that notwithstand- 
ing the alleged grounds of relief involve a charge of crime 
against the respondent; yet it is to be decided upona 
preponderance of evidence, upon a rational view of its own 
peculiar circumstances, and upon a rational rather than 
technical interpretation of the facts presented. 

It is not necessary to enter into a review and analysis of 
the testimony. . 

The Court are agreed that upon a preponderance of 
evidence the allegations of the complaint are proven, and 
that the complainant is entitled to a divorce. 

The decree of the Court below will be reversed and a 
decree entered allowing the divorce, and for costs, and 
remanding the case to the Court below for further pro- 


ceedings upon the allegations of the complaint relative to 
the property of the parties. 


THAYER & WILLIAMS, attorneys for appellant. . 


MALLORY & SHAW and P. C. SULLIVAN, attorneys for respon- 
dent. 


H. C. DRAY, Assignee of 
Wm. McINTYRE, Respondent, 
ee > 
GEORGE MAYER and 
Ww. H. MUSGROVE, Appellants. 


APPEAL FROM MULTNOMAH COUNTY. 


Right of action on the undertaking required by. Section : 
83 


~~ 
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10 of Justice’s Code does not pass to an assignee by the 
assignment of the judgment in the cause. 

The facts are sufficiently stated in the opinion of the 
Court. 


H. T. BINGHAM for Appellant. 
CHAS. GARDINER for Respondent. 


McArruor, J. 


This is an appeal from a judgment rendered in the Cir- 
cuit Court for the county of Multnomah. Previous to the 
commencement thereof, Mayer brought an action in a 
Justice’s Court in said county against one McIntyre, who, 
in due form, made a motion under Section 10 of Justice’s 
Code, that the plaintiff therein, Mayer, give security for 
costs. This motion was allowed and the required under- 
taking was given, with one Musgrove.as surety. The 
trial in the Justice’s Court resulted in a judgment in favor 
of Mayer. McIntyre appealed to the Circuit Court, and 
the trial therein resulted in favor of McIntyre, who recov- 
ered a judgment against Mayer for his costs and disburse- 
ments in both the Circuit and the Justice’s Court. This 
judgment was assigned by McIntyre to Dray, who brings 
this present action upon the undertaking. There was no | 
assignment of the undertaking. The simple question pre- 
sented to this Court for consideration is, whether, when the 
judgment of the Circuit Court was assigned, it carried 
with it as a necessary incident the undertaking given in 
the action in the Justice’s Court. Under our view of the 
law this undertaking was a separate and independent con- 
tract between McIntyre, on one side, and Mayer, as prin- 
cipal, and Musgrove, as surety, on the other. We are of 
opinion that the assignment of the judgment could not 


AUGUST TERM, 1874. 659 
Lewis vs. Lewis. 


carry with it the undertaking so as to affect the rights of ' 
Musgrove. That is to say, in this action Dray cannot re- 
cover upon the undertaking against Musgrove, he (M.) 
not being a party to any of the suits or actions, being, as 
just stated, simply a surety for Mayer in the undertaking 
in the original action in the Justice’s Court. This view 
of the law is sustained by the case of Moses vs. Thorne, 6 
Cal., 87. This action having been brought by Dray upon 
the unassigned undertaking, is not brought in the name of . 
the real party in interest in the undertaking—MclIntyre 
being such real party in interest. 


P 


Judgment reversed. 


D. R. LEWIS, et al, ENES | 


vs 
D. B. LEWIS, et al., rs | 
APPEAL FROM POLK COUNTY. 
Syllabus. 


In suits to correct or reform a deed or written contract 
on the ground of mistake, the complaint should show dis- 
tinctly what was the original agreement and understand- 
ing of the parties, and should point out with clearness and 
precision wherein there was a mistake, and should also 
show that the mistake did not arise from the gross negli- 
gence of the plaintiff. 


In such a case the complaint should also state some cir- 
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cumstances relating to the nature or situation of the prop- 
erty, which show that an unfair advantage has been gained 
by the deféndant through the mistake, and that it is 
against good conscience to allow the mistake to stand. 


SHATTUCK, J. 


This suit was instituted in the Court below by the ap- 
pellants against the respondents, to correct an alleged 
mistake in a deed, and to enjoin an action at law for the 
recovery of possession of a portion of the land described 
in the deed. - 


The complaint alleges in substance that the plaintiffs, 
being owners of a certain donation land claim in Polk 
County (description of which is set forth in the complaint) 
sometime in the fall of 1855, entered into a verbal agree- 
ment with one Ira A. Hooker, whereby Hooker agreed to- 
purchase a piece of land of the plaintiffs, situate in the 
southwest corner of their said donation claim; that the 
parties mutually agreed that one Hutchinson should survey 
the land included within said agreement, and ascertain the 
-quantity of the same, and furnish a description thereof to 
be used in the deed that was to be made therefor; and 
that the said Hooker should pay therefor at the rate of 
$6 00 per acre; that the said surveyor furnished a descrip- 
tion, which was inserted in the deed, and is as follows: 
“Beginning at the southwest corner of David R. Lewis’ 
land claim, as described in the field notes and plats of the 
United States in Section 19; thence N. 1° 24’ E. 59 chains 
distant; thence east 40 chains distant; thence S. 1° 24’ W. 
43.25 chains distant; thence S. 68° 25’ W. 48 chains, to 
the place of beginning, containing 204.82 acres. The 
above tract is bounded on the west by the west line of 
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David R. Lewis claim, and on the 8. E. by the 8. E. line 
of David R. Lewis’ claim.’’ 


That said Hooker paid plaintiffs, for said land, $6 per 
acre, amounting to $1,225 92; and they executed and 
delivered to him a deed, copy of which: is appended to the 
complaint, containing -the above description, and dated 
December 20, 1855; that Hooker died in 1857, and the 
defendant, Delia B. Lewis, is his devisee, and succeeded 
to whatever rights Hooker had under the deed aforesaid; 
that the description contained in said deed ‘was furnished 
by said Hutchinson, by accident, surprise and mistake, or 
through fraud, “the plaintiffs do not know which,” and 
‘was false, and was not according to the agreement, inten- 
tion or design of the plaintiff, or said Hooker. 


That a true description of the real property agreed to 
be sold by plaintiffs to said Hooker, and included in the 
agreement aforesaid, and none other, is as follows: “ Be- 
ginning at the southwest corner of David R, Lewis’ land 
claim, as described in the field notes and plats of the 
United States in Section 19; thence N. 1° 24’ E., 54.50 . 
chains; thence E. 40.00 chains; thence 8. 1° 24’ W., 39.70 
chains; thence S. 68° 25’ W., 43.00 caang to the place of 
beginning, containing 186 32- 100 acres.’ 


It is also alleged that the description contained in the deed 
embraces eighteen acres more land than the last above 
mentioned description, which plaintiffs did not intend to 
sell, nor said Hooker to buy; that the plaintiffs remained, 
and have been continually since the date of the deed, in - 
the exclusive occupation and possession of said eighteen 
acres; and that said Hooker, during his life, and his devi- 
see, the defendant Delia, recognized plaintiffs’ right and 
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title until some time in 1870; and plaintiffs have, with the 
knowledge of the defendants, made permanent and valua- 
ble improvements thereon of the value of $600. 


The plaintiffs then aver the commencement, by defend- 
ant, Delia, of an action at law against these plaintiffs to 
recover the possession of the said eighteen acres—prays 
an injunction against said action, and to have the deed 
reformed and corrected so as to convey only 186 37-100 
acres, conformably to the alleged agreement and intention 
of the parties, averring also a tender by plaintifis to the 
defendant before suit brought of an amount of money 
equal to the value of the eighteen acres, at $6 an acre (the 
original purchase price), without interest, and a willingness 
to submit to any terms or conditions of relief imposed by 
the Court. 


The defendants demurred to this complaint, on the 
ground that it did not state facts sufficient to constitute a 
cause of suit, or to entitle the plaintiffs to any relief; and, 
on the special ground, that there was no equity on behalf 
of plaintiffs shown, in that there was no sufficient tender 
pleaded. 


= The Court below sustained the demurrer and dismissed 
the complaint, and the plaintiffs bring this appeal. 

It is to be observed that the complaint in this suit does 
not state directly and clearly what was the original verbal 
agreement between the parties. It is said to be for a 
piece of land, the description and quantity of which was 
to be ascertained by a survey. But what data for the 
survey were agreed upon, if any do not appear. We are 
not informed by the complaint whether the surveyor was 
to bound his survey by any known visible objects that 


— 
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were intended to limit the extent of the parcel to be con- 
veyed, nor is it alleged that he was instructed to make 
the west line any particular number of chains long; nor 
that he was told to include a certain number of acres and 
no more. There is no allegation showing wherein the 
surveyor violated any specific instructions given him by 
the parties relative to the description, boundaries or 
quantity. of the land which he was to survey. All these 
are matters that can only be inferred from the allegations 
of the complaint, and any inference as to any particular 
one of them is-beset with doubt. It must also be. noted 
that the conduct of the surveyor is characterized by the 
complaint in‘ the alternative as “accident, mistake and 
surprise or fraud, the plaintiffs do not know which.’ 


It is further to be observed’ that the description given 
in the deed differs from the one claimed by the plaintiffs 
only in the length of the lines. In both descriptions the 
starting point is the same, and the west and southeast lines 
of ‘the tracts are upon the same course, and as far as both 
reach are identical. In the deed the west line is stated to 
be 59.00 chains long; in the description contended for, 
that line is stated to be 54.50 chains, a difference of 4.50 
chains. 


It is also to be particularly noticed that the complaint 
shows upon its face that the plaintiffs received pay accord- 
ing to the terms of the agreement ($6 00 an acre) for all 
the land described in the deed, including the eighteen 
acres now in controversy, and that the courses and distan- 
ces stated in the deed include precisely the amount of — 
land paid for. The case, as presented, is simply this: 
The plaintiffs sold for a price agreed upon and received - 
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by them, and conveyed with covenants of warranty, 
204 82-100 acres of land, but by some means remaining 
in possession, or being found, fifteen years after the con- 
veyance, in possession of eighteen acres of the tract con- 
veyed and being required to surrender the possession to 
the vendee they come into a Court of Equity and ask, 
upon such general and alternative allegations as constitute 
this complaint, to be allowed to keep these eighteen acres 
and to have their deed altered by the Court, so as to re- 
lieve them of their covenants of warranty, having offered 
before suit brought simply to return to the vendee the 
original purchase price received fifteen years ago without 
interest. = 

Tf this Court shall hold that upon this complaint the 
plaintifls are entitled to relief a precedent will be furn- 
ished for attacking titles, deemed most secure, upon the 
most frivolous pretext, provided the grantors shall deem 
it to their advantage to rescind their bargains and are 
prepared to allege, in general terms, and procure proot of 
mistake in description and quantity ot land sold. 


We do not, after careful examination, think that the law 
of this case is as the plaintiffs claim it to be, nor do we 
think that the authorities cited by the counsel for the 
plaintiffs sustain their positions concerning this complaint. 


It is not every mistake.in a conveyance that can call for 
the interposition of a Court of Equity. 
Willard’s Eq., 71. | 
To entitle the party to relief the fact must be material, 
and also such that he could not with reasonable diligence 
have obtained knowledge of it. 
Ibid, 70. 
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In Marvin vs. Bennet, 26 Wend., 169, a case where a 
purchaser, who had received a deed for land and given - 
back a mortgage to secure a part of the purchase money, 
and on finding a deficiency in the quantity of land des- ° 
cribed, sought relief in equity, on the ground of mistake, 
against payment of the purchase money for the. amount of 
land deficient, the Court say, that relief will not be 
granted if with ordinary vigilance the purchaser, before 
the completion of the contract, by viewing the premises or 
properly settling the description, might have guarded 
against the alleged mistake, and relief was denied. 

The case here differs from Marvin vs. Bennet in res- 
pect to the party seeking reliel—in that case it was the 
purchaser who sued, in this it is the vendor; but the re- 
lief sought is substantially the same in both, and the prin- 
ciple is as applicable to the one as to the other. 

Again, the class of cases wherein Courts of Equity in- 
terfere to correct mistakes are said (1 Story Eq. Jur., sec. 
138, 7.) to be those where the mistake is of so funda- 
mental a character that the minds of the parties have 
never in fact met, or where an unconscionable advantage 
has been gained by mere mistake or misapprehension and 
there was no gross negligence on the part of the plaintiff 
either in falling into the error or in not sooner claiming : 
redress, and no intervening rights have accrued and the 
parties may still be placed in statu quo. But even in cases 
like these it is said that equity will interfere in its discre- 
tion in order to prevent intolerable injustice. The pre- 
vention of intolerable injustice appears to be the cause 
which, according to this authority, impels the Court to 
grant relief. o 

The case now before us does not present a state of facts 
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| bringing it within any of the classes referred to by these 
authorities, nor is it one parallel to those cited by appel- 
lants’ counsel. 


There was no injustice suffered by plaintiffs in having 
made a deed for 204 acres of land, if they received the 
agreed price for that quantity, which the complaint shows. 


This is not a case like Gillespie vs. Moon, 2 Johns. Ch., 
585, where the agreement, clearly and virtually alleged. and 
proven, was to sell and purchase only 200 acres of land, 
but the deed was, by mistake, made to describe by metes 
and bounds a tract containing in fact 250 acres. In that 
case the vendee had paid only according to his agreement, ` 
for 200 acres, and was attempting unconscionably to hold 
50 aeres for which he had never paid anything, and which 
he had acquired through a mere mistake. The case pre- 
sented other circumstances that rendered the existence of 
the deed, as made, a peculiar hardship to the vendor. 


The case before us is not like the case of Lindsay vs. 
Davenport, 18 Ill., 380, where the deed described the 
“northwest quarter’’ of a certain section while the land 
actually sold and paid tor was the “ southeast quarter ’’—a 
totally different and disconnected parcel, containing, as the 
evidence showed, less land, and sold for less than half the 
real value of the parcel erroneously described in the deed. 


The allegations of the complaint in this case do not 
present a case like Johnson vs. Taber, 6 Selden, 819, 
where it appeared that the boundaries of the land sold 
were pointed out on the ground by the vendor to the 
vendee before the deed was made, and it appeared that 
the vendee understood and was informed by the vendor 
at the time that a certain tree and a fence shown him 


we 
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constituted the boundary, but by a mistake of .courses 
and distances, recited in the deed, the boundary, as de- 
fined therein, was made to go beyond or across. the fence 
and take in more land or other land than was pointed out 
to the vendee. In that case the vendor-was relieved from 
his covenant of warranty, as to the land outside of the 
designated and understood boundaries, and the mistake 
in the deed substantially corrected. 


Nor does this case present any such equities as Brown. 
vs. Lamphear, 35 Vermont, 252, wherein it was alleged 
that there was an express agreement before the convey- 
ance was made, that a certain spring and aqueduct, within 
the tract sold, on which the vendor depended for water to 
supply his dweliing house and other houses which he 
had contracted to supply with water, should be reserved 
and excepted, but by a mistake of the scrivener the res- 
ervation was not put into the deed, and the complainant 
signed it without reading it and without noticing the 
omission, having full confidence in the serivener and sup- 
posing that the deed conformed to the agreement and un- 
derstanding of the parties. 


In that case the vendee attempted to hold property for 
which he had never paid anything and which he had not 
purchased. In addition to the great damage and incon- 
venience to which the vendor would be subjected, by 
having the spring taken from him, it appeared that the 
aqueduct and improvements, at the spring, had alone 
cost more than the entire purchase price paid by the 
vendee for the land. The advantage sought by the 
vendee, through the mistake in the deed, was unconsion- 
able and wrought a gréat injustice. í 
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But in the case at bar there is no allegation that the 
boundaries were pointed out upon the ground before the 
survey was made; nor that the parties viewed the prem- 
ises and gave instructions to the surveyor, which he vio- 
lated in making his survey, and the description to be in- 
serted in the deed; it does not appear that the eighteen 
acres in dispute is relatively of any greater value than the 
rest of the 204 acres, or that the 18-acre tract contains any 
spring, or quarry, or mine, or timber, or water course, or 
any other thing, rendering it of peculiar value to plaintiffs, 
and making it unconscionable for defendants—having paid 
for it according to agreement, as shown by the com- 
plaint—to keep it. , 

The only allegation raising any equity in favor of the 
plaintiff is that concerning improvements, but that is not | 
sufficient, because it does not appear what the improve- 
ments are, nor when they were made. Although it 1s al- 
leged that they are permanent, yet they may have been only 
such as were necessary incidents to the use and occupation 
of the premises during the fifteen years that the plaintiffs 
aver they have been in possession, and only a fair offset to 
the value of such use and occupation. The improvements 
may have been made, so far as anything in the complaint 
shows to the contrary, since the plaintiffs knew of this 
alleged mistake and since demand for possession was 


made. 

Upon all the authorities cited upon the argument of this 
cause, the Court hold that in cases of this sort the com- 
plaint should distinctly show what was the original agree- 


ment and understanding of the parties, and should point 
out with clearness and precision wherein there was a 
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mistake, and should show that it did not arise from gross 
negligence of the plaintiff. There should also appear 
some circumstances relating to the nature or situation of 
the property which shows an unfair advantage to have 
been gained by the defendant, and that it is unjust to 
allow the alleged mistake to stand. 

The complaint in this cause being defective in three 
particulars is deemed insufficient. 

The other point raised by the demurrer concerning the 
tender is not considered by the Court, the points referred 
to in this opinion being considered decisive of the case. 

The decree of the Court below is effirmed with costs. 


KELSAY & STRAHAN and E. C. BRONAUGH for Appellants. 
R. P. BOISE and P. C. SULLIVAN for Respondents. 
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BEN HOLLADAY, Appellant, ) 
VS. 
"A. W. PATTERSON, Respondent: J 7 
APPEAL FROM LANE COUNTY. 


Donation of money to secure location of railroad depot. 

Contracts against public policy are illegal and void. 

H. being a Director and President of the Oregon and 
California Railroad Company, and the owner of a majority 
of the stock of said Company, agreed with P. that, in con- 
sideration of a certain sum of money, he would cause the 
line of said road to be located on a certain route, and a 
depot to be built at a certain place, instead of adopting 
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another route then surveyed which was shorter, and over 
which said road could be constructed at less expense: 
Held, That such a contract is contrary to public policy. 


A railroad company is a quasi public corporation, and 
the public have an interest in the location of their lines of 
. road and depots. 


An agreement which tends to lead persons, vharged with 
the performance of trusts or duties for the benefit of others, 
to violate or betray them, will not be enforced. 


Burnett, J. 


This action was brought upon the following agreement 
or subscription paper, signed by the (defendant) respond- 
ent herein: 

“In consideration that Ben Holladay will cause the line 
of the Oregon and California Railroad to be located across ` 
the Willamette river within three miles of Harrisburg, 
and constructed thereon on the west side of such river to 
some point within the corporate limits of Hugene City, 
and will establish a depot within the corporate limits of 
said Eugene City; and, in consideration of one dollar to 
each of the undersigned, paid by Ben Holladay, the receipt 
whereof we severally hereby acknowledge, we, the under- 
signed, do severally hereby promise and agree to pay to , 
the said Ben Holladay, within sixty days from the date 
that such railroad is completed to Eugene City, so that a 
locomotive can run over the same to said city, the several 
sums, in United States gold coin, which we have respect- 
ively set opposite our names hereto. 


€ Aw! Wie. Patterson oraes $1,000 (one thousand). 
«Eugene City, Oregon, April 17, 1871.” 


~ - 
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Said subscription paper was signed by a number of other 
persons, with different amounts set opposite their names. 
It appears from the complaint that at the time of the 


‘making said contract, to wit, on the 17th day of April, 
1871, the plaintiff was the owner and holder of over a 


majority of: the capital stock of the Oregon and California 
Railroad Company, which company then was a-corporation 
duly organized under the laws of the State of Oregon for 
the purpose of constructing and equipping a railroad from 
Portland, Oregon, southerly through the Willamette, 
Umpqua and Rogue River Valleys to the southern 
boundary line of the State of Oregon, and`said Company 
was then engaged in the construction of such railroad, 
which was at said date completed to a point some twelve 
miles ‘north of the corporate limits of Harrisburg in Linn 
county, and that the plaintiff was at that date also one of 
the Directors of said Company and the President of the 
Board of Directors thereof, and as such President, Director 


' and stockholder had the power to cause said railroad to be 


located and constructed on such line or route as he, the 
plaintiff, might desire or determine, and was duly author- 
ized to control such location by a resolution of said Board 
of Directors, before that time duly adopted. That from 
said point 12 miles north of Harrisburg, southerly two or 
more routes had, been surveyed over which said railroad 
could be constructed—the one running some miles distant 
from Harrisburg and to the east thereof, and some three 
miles east of Eugene City and across the Willamette 
River at or near Springfield; the othér running through 
the corporate limits of Harrisburg and crossing the 


Willamette River to the west side thereof at a point not - 


further than three miles south of Harrisburg, and also 
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running through the corporate limits of said Eugene 
` City—the route running to the east of Harrisburg and 
crossing the Willamette River at Springfield, being the 
shortest, and the one over which said road could be con- 
structed at the least expense. 


That to induce the plaintiff, Ben Holladay, to cause 
said railroad to be located and constructed on the Eugene 
City route, and to locate a depot within the corporate 
limits of said Eugene City, the defendant made the agree- 
ment upon which this action is brought. 


It is further alleged that the plaintiff caused said road 
to be located on the route last mentioned to Eugene City, 
and caused a depot to be established within the corporate 
limits of said Eugene City, according to said contract, and 
a claim for judgment for amount subscribed by defendant. 


To this complaint there was a general demurrer inter- 
posed in the Court below, which was sustained, and the 
case comes before this Court upon the points raised by the - 
demurrer. The principal question presented is as to 
whether or not the contract sued on in this case is illegal. 


It is not disputed but that contracts against public policy 
are illegal and void, but the appellant insists that the con- 
tract in question is not of that character. 


“Public policy’’ isa vague expression, and few cases 
can arise in which its application may not be disputed. 


Mr. Story, in his work on contracts (Sec. 546), says: “It 
has never been defined by the Courts, but has been left 
loose and free of definition, in the same manner as fraud. 
This rule, however, may be safely laid down, that wherever 
any contract conflicts with the morals of the times and con- 
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_ travenes any established interest of society, it is void as 
being against public policy.” ` l 

In illustration of this rule he says (Sec. 576), “ Where, 
therefore, a person occupying a public office agrees for a 
reward to exercise his official influence in questions affect- 
ing both public and private rights so as to bring about the 
private advantage of persons interested, the contract would 
be void. For every public officer is bound to be disinter- 
ested in the consideration of all public questions, and any 
contract which interferes with the free and unbiased exer- 
cise of his judgment in relation to a question of trust and 
confidence reposed in him is against, public policy and 
good morals.” 


Railroad companies are defined to be quasi public corpor- 
ations, and the Directors act in a double capacity, to wit, 
as the agents for the company, and also as trustees for the 
public, elothed with an important public trust. 1st Red- 
field on Railways, p. 577, sec. 140, says: “The general 
duty of railway directors is an important and a public 
trust, and whether undertaken for a compensation or gra- 
tuitously, imposes a duty of faithfulness, diligence and 
truthfulness is discharge of its fanctions in proportion to 
its difficulty and responsibility.”’ 

It is, among other things, urged that this contract is not 
against public policy because contrary to public interest, 
as the deflection of the line of the road from the more 
direct route of the original survey would best subserve: 
the public interest, and promote the welfare of the com- 
munity through which the road passes. The question of 
the validity of the contract does not however depend upon 
the circumstance whether it can be shown that the public 
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has, in fact, suffered any detriment, but whether the con- 
tract is, in its nature, such as might have been injurious to 
the public. 

Upon this point the case of Fuller vs. Dame, 18 Pick. 
( Mass.) Rep., 472, is pertinent. In that case it appeared. 
that Fuller was a stockholder in the Boston and Worcester 
Railroad Corporation, and, for a consideration, he agreed 
to use his influence in procuring that corporation to locate 
its depot at a particular place in Boston, it being expressed 
in the agreement that Fuller was of the opinion that the 
road ought, from a view to the public good, and the good 
of the stockholders, to locate its depot at that place. The 
contract was held to be void, on the ground that the road 
was established for the public accommodation, although a 
private corporation, and that the public had an interest in 
the question of the location of the depot; and that, though 
the contract was not made to induce a party to do an 
unlawful act, it put him under an influence to do that 
which might injuriously affect the interests of the public. 
The Court says: “Nor is it any satisfactory answer to say 
that when the agreement was entered into he had come 
to the opinion that the location in question was the best 
for the interests of the public and for the interests of the 
corporation. That opinion might be changed by new 
views and new offers, and besides, the terms upon which 
this boon was to be obtained, was still an open question. 
But, upon all these questions, the influence of the promise 
of separate and distinct advantage deprived him of the 
power of exercising a free, disinterested and unbiased 
judgment.” 

Tt is claimed, by appellant, that the contract under con- - 
sideration should be viewed as though made by the res- 
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pondent directly with the Railroad Company, and we will 
examine the question in that light. 


‘ 


The Directors of the Company were clothed by law 
with the power of locating their line of'road and depots. 
What is the nature of that trust? As has been heretofore 
remarked, they were acting for the Company, but they 
were also acting for the public and if the public have an 
interest in the route selected for a railroad, being the 
nearest and best, and the depots located so as to best 
answer the convenience of the traveling public, would the 
contract entered into by the plaintiff, Ben Holladay, with 
the defendant, by which they were to receive money to 
adopt the route by Hugene City, over the route by 
Springfield, which was a shorter route and over which the 
road could be built at less expense, have a tendency to 
make them disregard either the interests of the Company 
or of the public? If so, it cannot be enforced, for “an 
agreement which is designed, or which in its nature and 
effect tends to lead persons who are charged with the 
performance of trusts or duties, for the benefit of others, 
to violate or betray them, is contrary to public policy.” 


That the public have an interest in the location of the . 


line of all railroads, as well as their depots, I think can- 
not be disputed. - 


The Supreme Court of the State of Illinois, in the ¢ case ° 


of John L. Marsh against the Fairbank, Pontiac and 
Northwestern Railway Company, in discussing this ques- 
tion uses the following language: 


“Railroad companies are incorporated by authority of 


law, not for the promotion of mere private ends, but in 
view of the; public good they subserve. It is the circum- 
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stance of public use which justifies the exercise, on their 


behalf, of the right of eminent domain in, the taking of - 


private property for the purpose of their construction.” 


And in the case of Walther against Warner, 25 Mo., p. 
281, it is said, “that the building of railroads by private 
corporation, under the authority of the Legislature, for the 
public accommodation, was a public use for which private 
property might be lawfully taken.” 


In the case of the Pacific R. R. Co. vs. Seely, 45 Mo., 
212, the Court, in speaking of railroads, uses the following 
language: ‘In all these enterprises there is a mingling of 
both public and private benefit, and the interests of the 
public are not to be sacrificed to mere private gain.”’ 

And see further, 

3 Paige, Ch. 45. 
18 Wen., 1. 

It is urged by counsel for the appellant that there are 
adjudicated laws which sustain contracts similar to the one 
upon which this action is brought, and the case of Mce- 
Clure vs. The Gulf Railroad Company, 9 Kansas, 3738, is 
cited and relied on for that position; but an examination 
of that authority will show that, while the decision was 
' based mainly upon a statute peculiar to that State, the 
question that is presented here was not passed upon in that 
case. Plaintiff in error there claimed that the contract to 
induce the railroad company to adopt the Baxter Springs 
route instead of the Tar Creek route, the latter being the 
most direct. route to Preston, Texas, the objective point of 
said road, was against public policy; but the Court laid 
out of view entirely that question, as will be seen by 
the language ot the opinion, which is as follows: “It is 
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said that the objective point of the road was, and is, Pres- 
ton, in the State of Texas; that the running ot the road to 
Baxter Springs was simply a choice of routes to Preston, 
Texas. But as Preston is beyond the boundaries of Kan- 
sas, and as no railroad company can be chartered in Kan- 
sas with power to build a railroad beyond its boundaries, 
the location of Preston, or the choice of routes to it, can 
„have no bearing in this case.” In the case of the Cum- 
berland Valley Railroad Company vs. Beale, 2 Am. R. R. 
Cases, 187, itis said “that the right to determine a question 
of location being a corporate one is paramount even to pub- 
lic convenience.”’ If it is meant by this statement that the 
directors of a railroad company, or a majority of them, 
can sell out the location of their line of road or depots, 
and adopt that location where the most money is offered, 
without regard to the interests of the public, such a view 
is not sustained by any other decision nor do we believe 
it is correct. It was argued in the case last above cited 
that unless the railroad company was allowed to enforce- 
conditional donations made toward building a bridge, 
that the Company might not have been able to build the 
bridge at all. Whatever force there might have been in 
such an argument in that case, it has none in this, for it 
appears that the Railroad Company was proceeding in the 
construction of their road when they were induced by the 
contract set out in the complaint to change their line.from 
a more direct route and cross the Willamette River to the 
west side, and thence to Eugene City; but we conceive 
such reasoning to be entirely unsound. While it is right 
and proper for railroad companies to avail themselves of 
any voluntary aid from private individuals that they can 
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obtain to assist in building their roads or bridges, it is not 
to be supposed that they rely on such uncertain aid. 
When a railroad company organizes for the purpose of 
entering upon an enterprise of building a railroad, their 
capital stock is fixed at an amount sufficient to cover the 
cost of building the road, and it is from the stock taken in 
good faith and honestly paid up that the means are 
mainly to be derived to build such road, and that is the 
source pointed out by law from which such funds are to 
be derived, which, in addition to the munificent grants of | 
land made to this Company by Congress, ought certainly 
to enable them to build their road without speculating on 
the necessities or avarice of the communities through 
which they pass at the expense of the public interests. 

There has been some considerable discussion in some of 
the authorities cited as to whether conditional subscrip- 
tions for stock could be upheld, and authorities are some- - 
what conflicting. In New York it has been held that 
conditional subscriptions of stock in turnpike and plank 
roads were invalid on the ground that to allow subscrip- 
tions to the stock of such a corporation to be received, 
conditioned that a particular location of the proposed road 
should be adopted, would be contrary to public policy, as 
by such means improper influences might be brought to 
bear upon the question of location. 

See 15 N. Y., 585. 

But whatever view might be taken of conditional 
subscriptions to stock they stand on an entirely different 
footing from the case at bar. 

It may be conceded that ordinarily the interests of the 
Company, in locating their lines of road and depots, will 
be the interests of the public and the location or choice 
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of routes safely left with the Directors; but this confi- 

dence, however, could only be safely so reposed under 

the belief that all the Directors and members of the 

Company would exercise their best and their unbiased 

judgment upon the question ot such fitness without being 

influenced by distinct and extraneous circumstances. 
Fuller vs. Dame, 18 Pick, 472. 

If one neighborhood, town or individual may make 
valid conditional promises to pay large sums of money to 
a Board of Directors of a Railroad Company to so locate 
their road or depots as to enhance the value of the prop- 
erty of the promisers, every other town or individual 
may make like bids,.and there is great danger of the 
public interests being lost sight of entirely, in a merce- 
nary conflict of local and private interests. 

Judgment affirmed— 

Justices Prim and McArthur concurring. 

Bonham, J., and Upton, C. J., dissenting. 


DOLPH, BRONAUGH, DOLPH & SIMON, for Appellant. 
THOMPSON & FITCH, for Respondent. 


T. H. GLAZE, Respondent, 5 1 


- V8 
SUSAN WHITLEY, Executrix, ete., ai 
tuted for A. H. Whitley, deceased), Appel- 


lant. 
APPEAL FROM POLK COUNTY. 


Messrs. SULLIVAN and BRONAUGH for Appellant. 
Messrs. DALY, VINEYARD and KELSAY for Respondent. i 
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Syllabus. 


It is not error to refuse instructions, however correct in 
principle, where there is no testimony tending to provethe 
facts material in the issue on trial. 

Testimony going to show that a witness has made, at 
other times, statements inconsistent with his testimony, is 
an impeachment of his general character for truth and 
veracity, and in such a case evidence of general good 
character for truth and veracity may be offered in re- 
buttal. Evidence of good character is admissible when- 
ever the character of a witness has been impeached in 
any of the ways permitted by the statute. . 

An intentional shooting of one person by another, 
which results in death, is sufficient in law to constitute 
probable cause for the arrest of the person who did the 
shooting, although a jury may find from the evidence that 
the shooting was in self-defense. | 

An intentional killing with a deadly weapon is prima 
‘facie evidence of probable cause for arrest and presenta- 
tion before the grand jury. 

To sustain an action for malicious prosecution in crim- 
inal cases, it must be shown both that the prosecution was 
malicious and that it was without probable cause. 


This was an action in the Circuit Court for Polk 
county against A. H. Whitley in his lifetime for malicious 
prosecution. 

The complaint charges that Whitley, maliciously in- 
tending to injure Glaze in his good name, without probable 
cause, charged him, in conjunction with one Frank 
McCann, with having purposely committed an assault 
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with intent to kill one William Whitley by shooting him, 
and with maliciously and without probable cause procur- 
ing the said plaintiff to be arrested upon said charge. 

Defendant answered the complaint, denying that he 
procured the arrest of said Glaze maliciously or without 
probable cause, and setting up as new matter that he did 
purposely shoot said William Whitley, from which shot 
Whitley died soon after. The answer also alleges that before 
making complaint to the Justice he, defendant, counselled 
with an attorney, to whom he stated fully all the circum- 
stances of the shooting, and that he was advised by said 
attorney that there was probable cause for the arrest of - 
said Glaze and that the arrest was procured upon said 
advice. l 


The replication admits the shooting and killing of Wil- 
liam Whitley, but claims that it was done in self-defense, 
and denies that the arrest was procured on the advice-of 
counsel. 

The plaintiff recovered a judgment in the Circuit Court 
for eight hundred and sixty-six dollars and costs, from 
which judgment an appeal has been taken to this Court. 


Prim, J. 


At the trial of this action it appeared in evidence that 
the criminal prosecution against plaintiff was dismissed 
without any examination of the evidence before the exam- 
ining magistrate, on the motion of J. A. Applegate, an 
attorney employed by A. H. Whitley for the prosecution. 
This motion was founded upon a statement made by said 
attorney, to the effect that, having diligently inquired 
into the facts concerning the killing of William Whitley, 
and a Coroner’s Jury having investigated the matter, and 
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having found that said killing was justifiable, he was satis- 
fied the charge could not be sustained. 


Upon this point the Circuit Court instructed the jury 
that “the discharge ot the plaintiff, by the examining mag- 
istrate, is prima facie evidence of a want of probable cause 
sufficient to throw upon the defendant the onus of proving 
the contrary.” This instruction, it is claimed by counsel 
for appellant, was erroneous. On looking into the author- 
ities upon this question, we find they are very conflicting, 
and the Court being divided in opinion upon the point, we 
decline to pass upon that question at present, since it is 
; penis so in order to decide the case, in the 


view we have taken of it. 


Counsel for defendant then asked the Court to instruct 
the jury that “if they believe, from the evidence, that 
defendant fairly stated all the facts and circumstances of 
the shooting of William Whitley by the plaintiff, to his 
counsel, J. A. Applegate, and that said counsel advised 
the serving out of said warrant, then said facts constitute, 
‘in law, probable cause for plaintiif’s arrest. 


This instruction was refused, and such refusal is assigned 
here, by appellant, as error. Although this matter appears 
to have been put in issue by the pleadings, it was not error 
to refuse the instruction, for the reason that the bill of 
exceptions fails to disclose any evidence tending to prove 
the facts pertinent to that issue, and, if there was no evi- 
dence on this point, the instruction was not pertinent, and 
was properly refused. 

Plaintiff, having been called as a witness in his own 
behalf, undertook to give a very full account of the row 
between himself and the Whitleys, and particularly of the 
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circumstances in relation to the killing of William Whitley; 
and, in’ cross-examination, having been asked if he had 
not, at certain other times and places, and in the presence 
of certain parties, made certain statements inconsistent 
with his present testimony, he denied having made state- 
ments, to which his attention was particularly called. 
Several witnesses were afterwards sworn in behalf of 
defendant, who testified to statements made by the plain- 
tiff at other times inconsistent with his testimony beiore 
the Court. Plaintiff was then allowed to rebut, by swear- 
ing witnesses as to his character for truth and veracity, 
which testimony the defendant claims was improperly 
admitted, for the reason that plaintiff’s character for truth 
and veracity was not involved in a suit for malicious pros- 
ecution. On the other side, it is insisted that plaintiff, 
being a witness as well as a party, and other witnesses 
having sworn to statements made by him at other times, 
inconsistent with his testimony in Court, it was in some 
surt an impeachment of his general character for truth and 
veracity. In the latter view we concur. It is the proper 
one to be adopted under these circumstances. 

1 Greenleaf on Ev., sec. 469. j 

Section 830 of the Code provides that “a witness may 
be impeached, by the party against whom he was called, 
by contradictory evidence, or by evidence that his char- | 
acter for general truth is bad,” ete. . 

Section 831 provides that “a witness may also be im- 
peached by evidence that he has made at other times 
statements inconsistent with his present testimony\”’ 

Section 832 provides that “evidence of the good char- 
acter of a witness is not admissible in every action, suit 


or proceeding until the character of such witness has been 
impeached.” 


* 
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From this we infer that evidence of good character is | 
admissible whenever the character of a witness has been 
impeached in any of the ways provided for in the Sections 
just above cited. | 

The defendant’s counsel asked the Court to instruct the 
jury that “if they believe, from the evidence, that about 
the 24th day of August, 1872, the plaintiff, Glaze, inten- 
tionally shot Wm. Whitley, from the effects of which he 
died, and that the defendant procured the arrest of said 
plaintiff for said shooting, then said facts are sufficient in 
law to constitute probable cause for his arrest, although 
the jury may believe, from the evidence, that the shoot- 
ing was done in self-defense.’ 


Defendant also asked the following instruction: 

“Tn a prosecution for a homicide in a row by a person 
armed with a deadly weapon, the proof by the prosecu- 
tion that defendant, in such prosecution, actually killed 
deceased, is prima facie evidence of probable cause for the 
prosecution.’ 

Both of these instructions were refused and we are of 
opinion that both ot them should have been given. 

To sustain an action for malicious prosecution in crim- 
inal cases, it must be shown that the prosecution was ma- 
licious and without probable cause; both must concur, 
If probable cause exists and the prosecution be malicious 
and unfounded, the malice of the prosecutor weighs noth- 
ing—the action cannot be sustained. 

2 Greenleaf on Ev., 453. 
The main question in this case is whether there was 


probable cause or not, and the question of probable cause 
is composed of both law and tact, it being the province of 
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the jury to determine whether the circumstances alleged 
are trae or not, and of the Court to determine whether 
they amount to probable cause.”’ | 

2 Greenleaf, sec. 454. 


If the plaintiff intentionally killed “Whitley with a 
deadly weapon, such killing was prima facie evidence of 
a criminal killing and probable cause for the arrest, not- 
withstanding an investigation of the facts might prove it 
to be justifiable homicide. 


In Dietz vs. Langfitt, reportéd in 63 Pa. State Reports, 
page 234, Chief Justice Thompson, in delivering the 
opinion of the Court, said: “I presumeit is the first time 
in the history of judicial proceeding that, in a prosecution 
for homicide unmistakably committed, begun before it 
could be known whether it was willful, negligent or acci- 
dental, the prosecution was ever punished for putting the 
law in motion to ascertain whether there was guilt in it or 
not. As all homicides are presumably unlawtul, the fact 
of itself is probable cause for proceeding against the per- 
petrator.”’ Je further said, “it is the duty of every citi- 
zen to procure a warrant where there is good reason, to be- 
lieve that a high crime has been committed.”’ 


These views sufficiently indicate that the judgment be- 
low should be reversed and the cause be remanded back 
for a new trial, and it is so ordered. 
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LUCIEN EVARTS, Administrator of) 


Estate of Jacob Yarlett, deceased, 


Plaintiff and Appellant, | 

vs. | 

G. W. STEGER, | 
JOHN DAVIS, | | 
WM. PENLAND, | 


NELSON JONES, and 
T. HINTON, Defts and Respondents. 


APPEAL FROM UMATILLA COUNTY. 


Syllabus. 


1. To entitle a party to have a written contract reformed 
in a Court of Equity, on the ground of mistake, the com- 
plaint must show that the alleged mistake was that of the 
parties to the contract, and that it was mutual. 

2. The law presumes that a written contract contains 
all its terms. 

3. The objection that the complaint does not state facts 
sufficient to constitute a cause of suit is not waived by 
answer, and may be urged in an Appellate Court. 

De.endant Steger was, on the 12th day of June, 1871, 
appointed by the County Court of Umatilla’ County, ad- 
ministrator of the estate of Jacob Yarlett, deceased. 

Said Steger as principal, with the other defendants ~ 
herein as sureties, filed his undertaking as such adminis- 
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trator, which was approved by the County Court on the 
15th day of June, 1871, and thereupon entered upon his 
duties as such administrator, and continued to act as such `` 
until the 5th day of August, 1872, when on the application 
.of the widow of deceased he was removed, on the charge — 
that his undertaking was insufficient and that he was not’ 
faithfully performing the duties of his trust. . 


On the 9th day of April, 1873, this plaintiff was ap- 
pointed administrator de bonis non of said estate, and atter 
qualifying as such entered upon the discharge of his 
duties, and in his official capacity instituted this suit, 
alleging that said Steger while acting as administrator of 
said estate had wrongfully appropriated to his own use 
$2,229 65 in gold coin of the assets of said estate, and had 
absconded therewith to the province of British Columbia, 
where he still remains. Plaintiff sets out in his complaint 
a copy of the defective undertaking of said Steger, and 
asks to have the same retormed by the Court, and for a 
decree against said Steger and his sureties for said sum of 
$2,229 65, with interest. . 

The following is a copy of Stegers undertaking: 
“Know all men by these presents, that Geo. W. Steger as 
principal, and John T. Davis, William Penland, Nelson 
Jones and John T. Hinton as sureties, are held and firmly 
bound unto’ whom it may concern, for which payment well 
and truly to be made, we bind ourselves, our heirs, 
executors and administrators, jointly and severally, firmly 
by these presents. Sealed with our seals and dated this 
12th day of June, 1871. 


The , condition of the above obligation is such that 
whereas the above bounden, Geo. W. Steger, has ‘been 
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appointed ‘administrator of the estate of Jacob Yarlett 
deceased, by order of the County Judge of Umatilla 
county, Oregon, now, therefore, if the said Geo. W. 
Steger shall faithfully perform the duties of his trust 
according to law, then this obligation to be null and void; 
otherwise to remain in full power and virtue. 


“ (Signed) “Gro. W. STEGER, [seal.] 
“ Jons Davis, [ seal. | 
¢ WILLIAM PENLAND, [seal. ] 
‘““ NELSON JONES, [seal.] 
“J. T. Hinton. [ seal. f” 


Defendant, Steger, was not served with process and did 
not appear, but his said sureties, Davis, Penland, Jones 
and Hinton appeared in the Court below and demurred to 
the complaint for the reasons: 

1. “That there is no sufficient allegation in the com- 
plaint showing that plaintiff has legal capacity to sue. 


2. “That several causes of action or suit have been 
improperly united, to wit, an action to recover money 
with a suit to reform a bond. 

3. The complaint does not state facts sufficient to con- 
stitute a cause of action or sujt.’ 


This demurier, after argument by counsel, was over- 
ruled by the Court and defendants excepted, but there- 
after filed their answer admitting the filing of a petition 
for the appointment of Steger, as administrator of said 
estate, in which petition the probable value of the prop- 
erty of said estate was estimated at $5,000. But defend- 
ants deny that the County Judge of Umatilla county re- 
quired, asa condition precedent to issuing letters of ad- 
ministration to saia Steger, that he should filé with the 
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Clerk of said Court an undertaking in the sum of $10,000 
or any other sum. Deny that the words “in the sum of 
$10,000, payable to whom it may concern,” were acci 


dentally or otherwise omitted from said undertaking. | 


Deny that said Steger wrongfully retains from the heirs of 
said estate $2,229 65, or any other sum, but aver that 
said Steger is entitled to credits as administrator of said 
estate to the full amount of said sum of $2,229 65. 


Defendants further allege that Steger has never had a 
settlement with the County Court of Umatilla county, as 
administrator of said estate, and that said Court has never 
ordered a final settlement of his accounts, and that he has 
never been adjudged in default to said estate by the 
County Court. 


Plaintiff in his reply does not controvert the allegation 
in the answer that Steger had not had a final settlement 
with the County Court, nor that he had never been ad- 
judged in default to said estate by said Court. But the 
plaintiff for further reply says: “That he has no knowl- 
edge nor information sufficient to form a belief as to 
whether Steger holds large demands against said estate, 
and hence denies the same; that he has no knowledge or 
information suflicient to form a belief as to whether said 
demands, together with the reasonable expenses of ad- 
ministration, are sufficient to offset all demands against 
said Steger and hence denies the same and avers upon his 
honor as a gentleman that he does not believe anything of 
the knd?’ 


After issue joined, defendants moved for judgment on 
the pleadings, which motion was granted by the Court, 
and plaintiff’s cause was thereupon dismissed and judg- 
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ment rendered against him for costs, from which he ap- 
peals to this Court. 


- L. EVARTS, Esq., for Appellant, in propria persona. 
S. ELLS WORTH, Esq., for Respondents. 


Bonmam, C. J. 

Plaintiff’s cause having been dismissed by the Court 
below, on motion of defendants’ counsel for decree upon 
the pleadings, the same was heard and determined in this 
Court virtually upon the demurrer to the complaint, and 
is decided upon the third ground thereof, to wit, “ That 
the complaint does not state facts sufficient to constitute a 
cause of suit.” Itis well settled that the objection to the 
jurisdiction of the Court and to the sufficiency of the tacts 
stated to constitute a cause of suit, are not waived by ans- 
wering over, but may thereafter be properly urged in the 
Appellate Court as well as in the Court below. True, for 
the convenience of practice, it is proper to raise such ob- 
jections first by demurrer; but the failure to do so is no 
waiver of the right. 

Although upon the argument of this cause it was insisted 
by counsel for respondents that the Circuit Court had no 
original jurisdiction to entertain plaintiff’s suit in the ab- 
sence of a previous adjudication by the County Court of 
Umatilla county in the premises, and although it was fur- 
ther insisted that the terms and conditions of the under- 
taking sued upon were of such a character that the same 
could not be reformed by a Court of Equity, yet this 
Court has thought proper to only pass upon the question 
whether the complaint sets out facts sufficient in any event 
to entitle the plaintiff to the relief prayed for. . 


It appears, from the allegations and argument of coun- 
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sel for appellant, that he intended to base his claim to 
relief in the reforming of Steger’s undertaking as admin- - 
istrator, on the ground of accident or mistake in its execu- 
tion. Allowing that this instrument is of such character 
that it might be reformed by a Court of Equity, has the 
plaintiff stated tacts sufficient to entitle him to the relief 
prayed for? We conclude that he has not. - And, in sup- 
port ot this conclusion, we refer to the allegations of the 
complaint on this subject. The only averment in the 
complaint, touching the omission to insert a penal sum in 
said undertaking, reads as follows: “But plaintiff shows 
that the words or phrase, ‘in the sum of ten thousand 
dollars, payable to whom it may concern,’ were accident- 
ally omitted therefrom by the said George A. LaDow; 
and that the defendants signed said undertaking; and that 
John Davis, William Penland, Nelson Jones, and J. T. 
Hinton, justified thereto with the intention of making it 
appear that they actually were sureties; that the said G. 
W. Steger should faithfully perform the duties of his trust, 
and that they were severally worth the amounts mentioned 
in their justification; and that the words ‘am worth,’ 
which should have been inserted in said justification 
immediately after the words, ‘I, the said John Davis,’ 
were accidentally omitted by the said George A. LaDow.”’ 

The complaint further shows that LaDow was the attor- 
ney for Steger in drafting the undertaking in question, but 
it nowhere appears that the, sureties were privies to, or 
cognizant of, any mistake made by said LaDow, or that it 
was ever agreed or understood, by said sureties, that they 
were to, or had signed, ah undertaking in the penal sum 
of $10,000, or any other fixed sum. Neither does it appear, 
from the complaint or otherwise, that said sureties had any 
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knowledge that Steger was required, by the County Court 
of Umatilla county, to execute an undertaking in the sum 
of $10,000, or any othersum. It is true that it does appear, - 
from the affidavits of the sureties appended to the under- 
taking, that they are worth the aggregate sum of $10,000, 
over and above debts and liabilities and property exempt 
from execution; and that is the only intimation contained 
in the complaint, that it was understood or agreed by 
them that they were to be held and bound in that sum. 


Tt does not appear that there was any blank left in the 
undertaking for the penal sum at the time that the same 
was executed, or that there was any understanding with 
the sureties that any penal sum should afterwards be 
inserted so as to bring the case within the rule invoked by 
appellant, and in support of which he cites, 

Wright & Co. vs. Harris, 31 Iowa, 272. 
Inhabitants of South Berwick vs. Huntress, 538 
Maine, 89. 
— 15 La. An., 551. 


We think then that there is no sufficient allegation in 
the complaint to negative the idea that the undertaking 
as signed by these sureties was in its terms the instrument — 
‘which they intended to sign. In this conclusion we are 
supported by the presumption that an agreement, when 
reduced to writing, has all its terms embraced in such 
written contract. 

1 Storey’s Eq. Jur., Sec. 153, and cases fists cited. 

To entitle a party to relief in a Court of Equity against 
a mistake, it must appear that such mistake was mutual— 
that it was the mistake of both parties to the contract. 
And as we have before indicated, there is nothing in this 
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complaint, or at least no sufficient averment to show that 
respondents were mistaken as to any of the terms öf the 
contract by them executed. 

1 Storey’s Eq. Jur., Bec. 142, et seq. 


Decree affirmed. 


THE CITY OF PORTLAND, Appellant, 
VS. 


O. N. DENNY, Respondent. 


APPEAL FROM MULTNOMAH COUNTY. 


By Section 155 of the Charter of the City of Portland, 
the Police Judge has jurisdiction of all crimes defined by 
any ordinance of said city. 


Tn addition to such jurisdiction, by Sec. 156 he has the 
jurisdiction of a Justice of the Peace under the general 
laws of the State identical with that of all other Justices 
_ of the Peace. 

By See. 160, for his services in the capacity of a Police 
Judge proper he is to be paid out of the city treasury, by 
a salary fixed by ordinance not to exceed eighteen hun- 
dred dollars per annum. 

By Sec. 173, when acting in the capacity of a Justice of 
the Peace, in enforcing the laws of the State, he is entitled 
to tax and receive fees in compensation for such services 
as other Justices of the Peace. . 

The complaint alleges that respondent is Police Judge 
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of the city of Portland, and while acting as such, in the 
years of eighteen hundred and seventy-one and two, in 
pursuance of authority vested in him by Section 156 of a 
special Act of the Legislature under and by which said 
city is incorporated, he exercised the jurisdiction and au- 
thority of a Justice of the Peace for the county of Multno- 
mah, in said city of Portland, and subject to the general 
laws of the State prescribing the duties of J ustices of the 
Peace. 

That in pursuance of said section said respondent, in 
certain criminal actions tried before him, wherein the 
State of Oregon was plaintiff and divers persons charged 
with crimes and misdemeanors against the State were de- 
fendants, collected and received for his services as afore- 
said a large amount of money, to wit, $38,289 60. That 
although often requested he failed and neglected to pay 


the same into the city treasury. 


To this complaint respondent filed a general demurrer 
on the ground that it did not contain facts sufficient to 
constitute a cause of action. The demurrer was sustained 
and judgment given against appellant for cost, from which 
judgment an appeal has been taken to this Court. 


A. C. GIBBS and E. G. HUGHES Attorneys for Appellant. 
DOLPH, BRONAUGH, DOLPH & SIMON and J. B. WALDO for 
Respondent. 


Prim, J. 


The respondent is Policé Judge of the city of Portland 
and has the jurisdiction and authority of a Justice of the 
Peace for the county of Multnomah within the limits of 
the city of Portland. While exercising the jurisdiction 
and authority of a Justice of the Peace in the trial of 
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criminal actions prosecuted under the general laws of the 
State, he has received fees for services amounting in the 
aggregate to $3,289 60. 

It is claimed by appellant that these fees should have 
been paid into the city treasury, and’ respondent having 
failed to do so, this action is bronght by the city to re- 
cover them. 

The office of Police Judge is created by a special and 
local Act of the Legislature under which the city of Port- 
land is incorporated. 


By Section 155, “the Police Judge has jurisdiction of 
all crimes defined by any ordinance of the city of Port- 
land, and of all actions brought to enforce or recover any 
forfeiture or penalty declared or given by any such ordi- 
nance.’ 


See. 156. “The Police Judge has the jurisdiction and 
authority of Justice of the Peace for the county of Mult- 
nomah, within the limits of the city of Portland, in criminal 
matters, and shall be subject to the general laws of the State 
prescribing the duties ofa Justice of the Peace and the mode 
of performing them.” In the case of the State vs. Wiley 
this Section was construed by this Court to mean that 
“the jurisdiction and authority of the Police Judge, when 
acting as Justice of the Peace, is identical with that of all 
other Justices of the Peace, and extends alike to civil and 
criminal cases.” l 

Sec. 160. “The Police Judge shall receive an annual 
salary, payable quarterly, not exceeding eighteen hundred 
dollars, * * * which salary shall be fixed by ordi- 
nance by the Common Council, and paid out of the city 
treasury as other salaries are paid, and he shall receive no 
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other compensation for his services.” . This is the Section 
specially relied upon by counsel for appellant to show that 
the compensation therein provided is to be in full for the 
services of respondent, not only in the discharge of the 
duties pertaining to the office of Police Judge, but also in 
full for servicés peformed by him while acting under the 
general laws of the State in the discharge of the duties of a 
Justice of the Peace. This Section may be very properly 
construed as having reference to the compensation he is to 
receive for his services while acting strictly as Police 
Judge, in trying offenses committed in violation of city 
ordinances. In construing this Section another fact which 
should be taken into consideration is, that the Recorder 
whom the Police Judge succeeded was paid by fees, and 
by this act the Police Judge is not to be paid by fees, but 
by a salary; and the clause that he “shall receive no other 
compensation’ may have been used to state that fact. 

But the fact that Section 160 has reference to the com- 
pensation to be received by the Police Judge for services 
performed in that capacity solely, and not as Justice of the 
Peace, is made still more apparent by Section 178, which 
provides that “the Police Judge, when acting under or 
enforcing the laws of the State, shall be entitled to tax the 
same fees and compensation as a Justice of the Peace.” 

Mr. Justice Upton, in discussing this point in the Circuit 
Court, very appropriately said, “As the defendant acts in 
two distinct capacities, counsel differ as to what services 
are referred to in the section first above quoted. As 
Police Judge, his powers are created and defined by this 
special and local act. Asa Justice of the Peace his juris- 
diction and duties are defined by the general laws of the 
State. Asa Police Judge he is a city-officer, his services 
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are rendered to the city, and unquestionably for those- 
services he is to be paid by the city. Asa Justice of the 
Peace he is not strictly a city officer, but as is disclosed in 
Section 156 of the Act, he has the jurisdiction and 
authority of a Justice of the Peace ‘for the county.” 
The defendant claims that the compensation mentioned in 
Section 160 relates solely to’services rendered as a Police 
Judge, while the plaintiff claims that it includes all the 
services to be rendered by him in both capacities. As a 
Justice he is “entitled to tax fees and compensation.’ 
This phraseology certainly indicates that he is to have an 
interest in the fees; using the word entitled rather than 
authorized, directed or required, indicates that he is to 
derive a benefit from the fees so taxed. If it was in- | 
tended that he should derive no compensation from that 
source, it was a remarkable misuse of words to say he 
shall be “ entitled’’ to tax fees and compensation without 
placing any restriction upon him, or giving any intimation 
that the fees may be otherwise appropriated. 

Again he says “the defendant, as Justiceiof the. Peace 
being authorized by the general laws of the State to 
receive fees for services, must retain that right, unless the 
language of Section 156 is to be construed either to 
prohibit him from receiving them or to compel him to 
pay them into the treasury after he has received them. 
If it was intended that he should pay them into the 
treasury after receiving them, it is a very indirect mode of 
expression to say he should not receive them. And it is 
still more inconsistent with such construction that the 
same Act should speak of these fees as compensation, and 
declare the defendant ‘ entitled to tax fees and compensa- 
tion,’ a a suggestion of paying them into the city 
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treasury, or of any purpose or object different from that 
indicated’ by the general laws of the State. 

«If we treat the salary as compensation for the services 
rendered as Police Judge and the Justice's fees as com- 
pensation for services rendered, as Justice of the Peace, 
all the supposed contradictions disappear and I think the 
Act.may be thus understood without a forced or violent 
construction of any of its language. 

“That construction necessarily follows, if it is conceded 
that Section 160 refers to the services of the Police Judge 
performed in that capacity, and not as a Justice of the 
Peace—with this concession the several parts of the Act 
harmonize and the whole Act conforms to the Constitu- 
tion, otherwise its provisions are conflicting.”’ 

There is a general law of the State providing how costs 
taxed and fines and penalties imposed by Justices of the 
Peace shall be disposed of. This general law must apply 
to the respondent as a Justice of the Peace and dispose of 
all costs taxed as therein provided, unless repealed, or 
unless the general laws of the State do not apply to him 
as to other Justices of the Peace. If he is a Justice ot 
the Peace, within the meaning of the Constitution, as 
held in the State vs. Wiley, he must be one within the 
meaning of the general laws concerning Justices of the 
Peace passed under the Constitution. 

The general law not being repealed it applies to him 
when acting as a Justice of the Peace the same as it applies 
to every other Justice in the State. 

The judgment of the Circuit Court, sustaining the 
demurrer, ‘should.be affirmed. 
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STATE or OREGON, er 


vs. i , 


| 
THOMAS GERRAND, Appellant. J 
APPEAL FROM MARION COUNTY. 


The question of character is one which the defendant 
alone has a right to enter into, and when he has done so, 
the prosecution, in rebuttal, is permitted to show only his 
general bad character. Proof of particular facts is inad- 
missible. 

Thomas Gerrand was indicted by the grand jury of 
Marion county on June 10, 1874, for the crime of murder 
in the first degree, in killing one Thomas J. Hubbard, on 
April 12, 1874. He was tried and convicted, and, on June 
17th, was sentenced to be hanged August 14, 1874. An 
appeal was taken to this Court, and the Executive 1eprieved 
the defendant until October 2, 1874. The bill of excep- 
tions exhibits the errors complained of. After the defend- 
ant had rested his case, the State, to sustain the issues on 
its part, and as rebutting evidence to the testimony of good 
character introduced by the defendant, called W.S. Barker, 
` and asked him the following question: State what you 
know, if anything, of the prisoner’s behavior while under 
your charge as jailor of the county jail of Marion county, 
charged with the murder of Thomas J. Hubbard? The 
defendant’s counsel objected, on the ground of immateri- 
ality and incompetency. The objection was overruled, 
the defendant’s counsel excepted, and the witness being 
allowed to testify, stated that while the defendant was 
under his charge, as jailor of the county jail of. Marion 
county, he attempted to escape, and, by breaking off two 
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locks from the jail doors with an axe, he had succeeded - 
in getting outside the jail, and some distance away, before 
he was overtaken and brought back. The State then 
called on one Benjamin Blantain, and asked him the fol- 
lowing question: State what you know, if anything, of the 
defendant’s conduct while in custody in the county jail of 
Marion county, for the alleged killing of Thomas J. Hub- 
bard. The defendant’s counsel objected, on the ground of 
immateriality and incompetency. The objection was over- 
ruled, the defendant’s counsel excepted, and the witness 
being allowed to testify, stated that he was a fellow-pris- 
oner with the defendant from the time he was arrested; 
that the defendant had, at one time, attempted to escape, 
and had broken the locks off the jail for that purpose, and 
that, at another time, the defendant told him ( B.) that he 
was going to kill the jailor by hitting him over the head 
with a stick of wood; that he would kill him when he got 
a good opportunity, and that he would then escape. 

After the evidence in the case was all in, counsel for the 
defendant requested the Court to instruct the jury as fol- 
lows: “Ifyou have a reasonable doubt as to whether, under 
proper treatment, Tom Hubbard might not have recovered, 
you cannot find the defendant guilty.’’ Which instruction | 
the Court refused to give, and defendant, by his counsel, 
duly excepted. 

MALLORY & SHAW and JOHN M. GEARIN, for Appellant. 


J. J. WHITNEY (District Attorney), J. J. MURPHY and BOISE 
& WEE for Respondent. 


MoARTHUR, J. 

Tt is well settled that in all criminal prosecutions the 
prisoner will be allowed to call witnesses to speak gener- 
ally as to his character and it is equally well settled that 
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the prosecution cannot in rebuttal enter into particular 
facts to show the general bad character of the defendant. 
Roscoe (Crim. Ev., 98) says that the prosecution cannot 
enter into evidence of the defendant’s bad character, un- 
less the latter enable him to do so, by calling witnesses in 
support of his good character and even then the prosecu- 
tor cannot examine as to particular facts. Phillips (1 Ev. 
765) says evidence will not be admitted, on the part of ` 
the prosecution, to show the bad character of the accused 
person, unless he has called witnesses in support of his 
character, and even then the prosecutor cannot examine 
to particular facts, the general character of the accused 
not being put in issue, but coming in collaterally. And 
again (1 Ev. 764) it is laid down that the inquiry must 
also be, as to the general character, for it is general char- 
acter alone which can afford any test of general conduct, 
or raise a presumption that the person who had main- 
tained a fair reputation, down to a certain period, would —— 
not then begin to acta dishonest, unworthy part. Proof 
of particular transactions in which the defendant may 
have been concerned is not admissible as evidence of his 
general good character. Nor, in reply to such evidence. 
(8 Conn., 487, 488). Chitty, 1 Crim. Law, 575, says that 
evidence of character is more frequently called on behalf 
of the defendant,.and in doubtful cases will often influ- 
ence the jury toan acquittal, And even where the 
R defendant thus opens the discussion the ‘prosecutor can 
ask no question as to particular facts, but must confine 
himself simply to general reputation and character. 


[n the argument it was contended by respondent's 
counsel that as the facts testified to by Barker and Blantain 
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tended to support the issues, on the part of the State, 
they were properly admitted. To maintain this proposi- 
tion an exceedingly artificial construction of the bill of 
exceptions was resorted to. The bill sets forth that “the 
State, after the defendant had rested his case and to sus- 
tain the issues on its part,” ete. From this language we 
are asked to draw the deduction that the evidence was 
offered at that stage of the trial when testimony of an 
escape, or attempt to escape, was admissible, or the 
deduction that after the detendant had rested his case, 
the Court, having control over the order of proof, (Code, . 
Sec. 820), in the exercise of its discretion, admitted the 
testimony. 


If language has any force at all, that used in the bill of 
exceptions must convince the most cursory reader that the 
particular testimony objected to was admitted, not only 
after the defendant had rested his case, but as rebutting 
evidence to the testimony which the defendant had offered 
of his general good character. The premises being false, 
both the deductions are illogical and fallacious. 


As a general rule testimony in relation to attempted 
escape is admissible to show consciousness of guilt. 


1 Wharton’s C. L., Sec. 714. 


It should be offered at the proper time and before the 
prosecution rests its case. Then the prisoner is not taken 
by surprise and is afforded an opportunity to submit 
testimony overcoming or qualifying that of the State. 
Such testimony should not have been admitted under 
cover of rebutting testimony of general good character, 
and at that stage of the trial when the defendant could no 
longer be heard through his witnesses. 
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We think the admission of the testimony of Barker and 
Blantain, as set out in the bill ot exceptions, was error. . 
Appellants counsel made a point in the argument to 
which allusion seems necessary. It was contended that 
on the trial-of a defendant charged with one crime, 
testimony is not admissible to show that he was engaged 
in plans for the commission of other crimes. This. position 
seems well sustained by the authorities referred to. It 
cannot, however, apply in this case. The latter part of 
the answer of Blantain, as set forth in the bill of excep- — 
tions, was not responsive to the question asked. It was a 
voluntary statement and apparently unsought. It was the 
duty of counsel to have asked the Court to withdraw it 
from the jury. Nothing of the kind was done. It cannot 
therefore be treated as error by this Court. 
As to the instruction which was offered and refused, we 
think there was no error in its refusal. In cases of homi- 
= cide where the wound is the immediate cause of the death, 
it is no defense that the deceased might have recovered if 
greater care or skill had been shown in his treatment. 
1 Wharton’s C. L., Sec. 941. 
_ Jt follows from the views of this Court upon the ques- 
tion first discussed, that the judgment of the Court below 
should be reversed and a new trial granted. 
Judgment reversed. 
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L. FLEISCHNER, as Treasurer of the State) 
of Oregon, Appellant, 
vB | > 


8. F. CHADWICK, as Secretary of State of 


the State of Oregon, Respondent. J 


An Act of the Legislature may be void in part for its 
unconstitutionality and good so far as it is constitutional. 

Where a subsequent statute is repugnant to a prior one, 
it operates as a repeal of the first so far as they conflict. 

A subsequent independent Act which does not attempt 


to revise or amend any prior Act by reference to its title, | 


is not unconstitutional because some of its provisions con- 
flict with those of a prior Act on the same general subject. 

Statutes which repeal prior ones by implication [are] 
not obnoxious to Sec. 22, Art. 4 of the Constitution. 


This is a special proceeding by petition for mandamus, 
brought by appellant against respondent before Hon. B. F. 
Bonham, in the Circuit Court for Marion County in yaca- 
tion. : 

The object and prayer of the petition is to obtain-a per- 
emptory writ of mandamus directed to defendant to com- 
pel him to .allow the account of the plaintiff, theretofore 
verified and presented to him, and to issue warrants upon 
the treasury of the State for the amount of said account, 
which is for fifteen quarterly installments (to wit, from 
September 10, 1870, to June 10, 1874) of $100 each, of the 
compensation allowed plaintiff as a member of the “Board 
of Commissioners tor the sale of School and University 
lands, and for the investment of the funds arising there- 
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from,” as constituted by Section 5, Article VII of the- 
Constitution of the State of Oregon; which compensation 
is claimed to be due to plaintiff under the provision of 
Section 14 of Chapter 49 of the General Laws of the State, 
as found on page 887 of the Code. 

The petition alleges that plaintiff was duly elected to 
the office of Treasurer of said State, and defendant was in 
like manner elected to the office of Secretary of State, at 
a general election held in said State on the first Monday 
in June, A. D. 1870, each for the term of four years; that 
both duly qualified, and have, since September, 1870, held 
and performed the duties of their said offices respectively, 
including their labors and duties as members of said Board; 
that there is now, in said “School Commissioner’s Fund,” 
monéy sufficient to pay the full amount of compensation 
due plaintiff as a member of said Board, but that detend- 
ant refuses to allow said account, or to draw said warrants, 
and the prayer of the petition was for an alternative 
writ of mandamus against defendant, to be made final and — 
peremptory upon a hearing. Defendant, in response to 
the order to show cause, appeared in person and filed his 
answer, alleging the repeal of Section 14, Chapter XLIX,. 
of the General Laws, by Section 18 of an Act of the Leg- 
islative Assembly ot the State of Oregon, approved Octo- 
ber 28, 1868, and found on pages 33 to 38 of the laws of 
that session, as the reason for his refusal to allow said 
account, and to draw said warrants. 

Plaintiff demurred to said answer, which demurrer was 
overruled by the Court, the answer sustained, and judg- 
ment rendered dismissing said cause and adjudging the 
costs against plaintiff; from: which judgment this appeal 
was taken and the case brought into this Court. 
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s 
DOLPH, BRONAUGH, DOLPH & SIMON, Attorneys for Appellant. 


The main body and design of the law of 1868 conflicts 
with the provisions of the Constitution of the State. 

There is an attempt to amend some previously existing 
law, which attempted manner of amendment is in conflict 
with Section 22, Article IV, of the Constitution. 

City of Portland vs. Stark, 2 Oregon, 69. 

Where several sections of an Act, orall of its provisions, 
are connected in subject matter depending on each other, 
operating together for the same purpose, or otherwise, so 
connected in meaning that it cannot be presumed that the 
Legislature would have passed one without the other, then 
if one portion or Section of the Act falls the whole must 
go together. 

© Gray, 485. 

2 Gray, 99. 

5 Ohio St. R., 497. 
29 Ala., 578. 

18 Iowa, 271. 

19 Cal., 530. 

24 Cal., 546. 

SYL. C. SIMPSON, Attorney for. Respondent —no brief filed. 

It is admitted that the law of 1864, authorizing the 
payment of the salary in this case, has been repealed by 
the law of 1868, unless the repealing statute is unconsti- 
tutional. If the law of 1868, or that portion of it repeal- 
ing the law of 1864, is not in conflict with the Constitution, 
then the Court committed no error in dismissing the cause. 
To declare a law unconstitutional, the Court must be satis- 
fied beyond a reasonable doubt that it 1s so. 

It has been said by an eminent jurist that when 
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Courts are called upon to pronounce the invalidity of an 
Act of the Legislature, passed with all the forms and cere- 
monies requisite to give the force of law, they will ap- 
proach the question with great caution, examine it in every 
possible aspect and ponder on it as long as deliberation 
and patient attention can throw any light on the subject, 
and never declare a statute void unless the nullity and in- 
validity of the Act are placed, in their judgment, beyond a 
reasonable doubt. . 
19 Pickering, 95. E 

A reasonable doubt must be solved in favor of legisla- 

tive action and the Act be sustained. 
4 Dale, 18. 
4 N. H., 16. 
13 Pickering, 61. 

The Act of 1868 is an independent Act, one object of 
which was to place a class of lands in market that had 
never been offered before, to wit, the University lands, 
and the first five Sections of the Act point out the manner 
in which all the School and University lands belonging to 
the State shal] be disposed of; then follows Sec. 6, which 
is disconnected from all the previous Sections, as well as 
those that follow it, and is on an entirely different subject. 
-Itis claimed that this Sec. 6 of the Act of 1868 is con- 

trary to Art. VIII, Sec. 5 of the Constitution. If it was 
the intention of the Legislature by this provision to take 
away from the Board of Commissioners the control of the 
funds arising from the sale of School and University lands 
and give it to the County Treasurers of each county where 
such lands might lie, it is clearly unconstitutional; but, 
conceding that this Sec. 6 of the law. is unconstitutional, 
does the balance of the Act fall with it? 
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The rule in such cases, as laid down in Sth Gray’s 
Mass. Rep., cited by appellant's counsel, and which is no 
doubt correct, is “that where part of a statute is uncon- 
stitutional that fact does not authorize the Courts to de- 
clare the remainder void also, unless all the provisions are 
connected in subject-matter, depending on each other, 
operating together for the same purpose, or otherwise so 
connected together in meaning that it cannot be presumed 
the Legislature would have passed the one without the 
other.” The constitutional and unconstitutional provis- 
ions may even be contained in the same Section and yet 
be perfectly distinct and separable so that the first may 
stand though the last fall. Applying this test to the Act 
of 1868 we think the 6th Section might be treated as 
unconstitutional and the balance of it valid, for the whole 
Act may read, leaving out the 6th Section, without appa- 
rent defect or want of harmony. 

Another objection made to the Act of 1868 is, that 
it is contrary to Sec. 22, of Art. IV of the Constitution, 
which provides that “no Act shall ever be revised or 
amended by mere reference to its title, but the Act re- 
vised or Section amended shall be set forth and published 
at full length.” The Constitution of Maryland contains — 
a similar provision and in giving a construction to it, in 
the case of Davis vs. The State, Tth Maryland Rep., 152, 
the Court said: “This was intended to prevent incautious 
and fraudulent legislation. It does not apply to an inde- 
pendent Act establishing a new, or revising some previ- 
ous, policy of the State. In such cases the enactment of 
one law is as much a repeal of inconsistent laws, as if the 
latter were repealed by express words.” 

Sedgwick on Const. and Stat. Law, 572. 
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As to repeal by implication, see also 2d Oregon, 125. 
While the law of 1868 is an independent Act, and does . 
not profess to revise or amend any prior Act, it is claimed 
that it does amend or repeal different Sections of the prior 
laws of 1864 and 1866 on the same subject; by implication. 


When two statutes are enacted that are so inconsistent 


that they cannot both stand, the last one repeals the first 
by implication, for the last enactment being the latest ex- 
pression of the law making power will prevail. That 
statutes which repeal or amend others by implication are | 
not obnoxious to Sec. 22, Art. 4 of the Constitution, see 

Cooley’s Const. Limitations, 150~1-2. 

13 Mich., 496. 

15 Ohio (N. 8.), 573. 

6 Ind., 41; 16 Ind., 497. 

47 Mo., 29. 

It is claimed by the appellant that this case falls within 
the ruls laid down in the case of the City of Portland vs. 
M. Stock, 2nd Oregon R., 69. We have no hesitation in 
affirming that decision as being entirely correct, but an - 
examination of that case will show that the act then under 
consideration was entirely different from this one, as 
appears from the following language found on page 74 of 
the opinion: “In the case at bar the Act of October 15, 
1862, in its title professes to amend an Act entitled an Act 
to incorporate the City of Porttand, etc.’ While in this 
case the Act under consideration is entitled “An Act to 
regulate the sale of School lands, University ‘lands and to 
provide for the management of the funds arising there- 
from,” and contains no reference to any prior Act what- 
ever. i 

Judgment affirmed. 
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J. N. DOLPH, Respondent, ) 
vs. 
HARLOW BARNEY, Appellant.’ 


APPEAL FROM POLK COUNTY. 


The Donation Act is a grant in presenti, of an estate in 
fee, subject to be defeated by noncompliance with the 
conditions subsequent therein expressed. : 


Upon compliance with the requirements of said Act, 
title vests in virtue of the Act itself. 


The issuance of patent under the Act is a ministerial 
act, and the patent is mere evidence of title in the class of 
cases to which this belongs. 


“Where W. and wife resided upon and cultivated a land 
claim under said Act, and made proof of compliance with 
the requirements thereof, they have had, since the amend- 
ment of 1854, full power of alienation by deed before the 
issuance of patent. 


W. and wite, after full compliance and proof, and since 

the passage of said amendment having alienated by deed, 
the wife having died before issuance of patent, the patent 
when issued being to W. and wife and their heirs—Held: 
That the sale was valid and effectual to pass the title, and 
bound the title which would otherwise have'come to her 
heirs by reason of her death. 


Under the laws of Oregon, a deed of quit-claim and 
release is sufficient to pass all the estate which can be 
conveyed by a deed of bargain and sale. 


Where the certificate of an officer to acknowledgment 
of a deed appears on its face to be in substantial com- - 
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pliance with the statute, parol evidence to impeach it is 
inadmissible, unless there are allegations i in the pleadings 
to warrant it. 

The law presumes that a person acting in a public office 
was regularly appointed to it, and also that official duty 
has been regularly performed. ' 

The Courts are charged with knowledge of the Acts of 
the Legislative Assembly, in virtue of which County 
Superintendents of common schools proceed in the sale of 
school lands to private individuals. 

The deed of such Superintendent is to all intents and 
purposes a patent from the State, and if regular on its 
face, the power of the grantor need not be first shown in 
order to admit the deed. It will be presumed until the 
contrary is: shown. 

Error must be affirmatively shown by the record, it will 
not be presumed. 

Where a record which is offered in evidence is inter- 
lined, erased and mutilated, the interlineations, erasures 
and mutilations should be fully and satisfactorily ex- ` 
plained, especially where it is sought, by a record in such 
condition, to contradict a certified copy which appears to 
have been formally and regularly transcribed. 

In order to overcome such certified copy by a record in 
which erasures, interlineations and mutilations appear, the 
offer should be to prove that the certified copy was not ‘a 
true copy of the record at the time it was made. 

A deed containing a covenant of warranty operates to 
transmit any after-acquired estate of the grantor. 

Error does not render a judgment void when attacked 
collaterally. 
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A judgment is ‘enly void when the Court rendering it 
had not jurisdiction of the parties or the subject matter of 
the controversy. 

The provision of the Code, that when a sale is made of 
real property upon execution and the real property con- 
‘sists of several known lots or parcels, they shall not be 
sold separately, is directory. 

An order confirming a sale upon execution is a conclu- 
sive determination of the regularity of the proceedings 
_ concerning the sale, as to all persons in any other action, 
suit or proceeding. 

Where the preceding and necessary steps have all been 
regularly taken, a Sheriff’s deed is evidence of title, and 
the recitals therein are prima facie evidence. 

In ejectment, where both parties derive their title from 
the same person, neither is at liberty to deny that such 
person had title. 

A certificate of purchase at a tax sale does not convey 
a legal title. It is, however, evidence of an equitable 
title. = 4 l 

A party claiming any rights under a tax sale certificate 
must first show strict compliance with the statutes in all 
steps necessary to be taken previously to the execution of 
such certificate. | : 

A decree which operates as a deed may be admitted as 
evidence in an action of ejectment. . 

A tenant in common of real estate may recover the en- 
tire common property in ejectment as against a stranger. 

Where an answer sets up a full and complete legal dé- 
fense to an action, a cross-bill in equity cannot be filed 
‘under Section 377 of the Code. 
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This was an action of ejectment brought by Dolph to 
recover possession of the tollowing described parcel of 
land, situated in Polk county, Oregon, to wit: Com- 
mencing seven (7) chains and seventy (70) links east and 
fifteen (15) chains and fifty (50) links south of the north- 
east corner of section sixteen (16), in township seven (7) 
south, range five (5) west of Willamette Meridian; run- 
ning thence north nine (9) chains and fifty (50) links; 
thence west eighty-seven (87) chains and fifty (50) links; 
thence south forty-nine (49) chains and fifteen (15) links; 
thence east forty-seven (47) chains; thence south thirty- 
nine (89) chains and eighty-five (85) links; thence east 
eighty (80) chains; thence north eighty (80) chains; 
thence west thirty-eight (88) chains and sixty-three (63) 
links to the place ot beginning, containing 912 acres, more 
or less. The opinion of the Court contains a digest of the 
pleadings. The cross-bill, which was stricken out on mo- 
tion in the Court below, after setting forth the various 
matters of inducement, alleges that a certain decree in a 
certain suit, wherein one Scovell was plaintiff and one 
Barney was defendant, and by which a certain deed here- 
inafter to be described was declared void, was procured 
through fraud and perjury. 


The documents referred to in the opinion are: 


1. Patent from the United States to John Waymire 
and wife, Clarissa Waymire, of. Polk county, Oregon, to 
six hundred and forty acres of land, issued in 1873. | 

2. Deed from John Waymire and Clarissa, his wife, to 
M. L. Riggs, dated December 9, 1867; witnessed by W. 
C. Whitson and Chas. Lafollet; acknowledged same date 

“before W. C. Whitson, County Judge of Polk county, 
90 i 
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Oregon; recorded December 27; 1867. The acknowl- 
~ edgment is in the following words: “State of Oregon, 
County of Polk—ss. On this 9th day of December, A. 
D. 1867, ‘personally appeared before the undersigned, 
John Waymire and Clarissa, his wife, who are known to 
me to be the identical persons described in, and who exe- 
cuted, the foregoing vonveyance, and acknowledged that 
they executed the same for the purpose therein set forth; 
and the said Clarissa, wife of said John Waymire, on an 
examination separate and apart from her said husband, 
acknowledged that she executed the same freely and vol- 
untarily and without fear or compulsion from any one.” 

8. Certified copy of deed from John T. Outhouse, as 
Superintendent oi Common Schools for Polk county, to M. 
S. Riggs, dated January 17, 1861; witnessed by J. 8. Hol- 
man and David Cooper; acknowledged same date before 
B. Hayden, County Judge of Polk county, Oregon; 
recorded January 19, 1861. 

4. Deed from M. S. Riggs, and Eliza J., his wife, to 
George Haworth, dated February 21, 1866; witnessed by 
James B. Riggs and W. C. Whitson; acknowledged.same 
date before W. C. Whitson, Clerk of Polk county, Tee ON 
recorded same date. 

5. Deed from George Haworth, and Mary, his wife, to . 
Ezra Scovell, dated July 26, 1867; witnessed by J. M. 
Phy and W. ©. Whitson; acknowledged same date before 
W. C. Whitson, County Judge of Polk county, Oregon; 
recorded October.19, 1867. 

6. Deed from Ezra Scovell to W. W. Thayer, dated 
December 21, 1872; witnessed by B. Killin and Joseph 
Simon; ackowledged same date before Joseph Simon, a 
Notary Public; recorded December 23, 1872. 


DECEMBER TERM, 1874. T15 


Dolph vs. Barney. 


7.. Deed trom W. W. Thayer, and Semantha C., his 
wife, to J. N. Dolph, dated April 28, 1874; witnessed by 
Ruth Hosmer and J. A. Newell; acknowledged same date 
before 8S. W. Rice, a Notary Public; recorded May 1 
1874. 

8. Judgment roll in the case of Mallory et al., against, 
Ezra Scovell, in the Courity Court of Marion county, show- 
ing a judgment entry in the following words: “On this 
day this cause came on to be heard, the said plaintiffs 
appearing by G. W. Lawson, Esq., their attorney, and the 
said defendant appearing by Messrs. Simpson & Stone, his 
attorneys; and the Court having fully heard and considered 
the allegations and proofs of the parties, and the argu- 
ment of counsel, it is ordered and adjudged by the Court 
that the plaintiffs have and recover of the detendant 
herein the sum of fifty dollars, together with the costs 
and disbursements of this action, taxed at the sum of 
nineteer and fifty-five one-hundredths dollars, and that 
execution issue therefor.’’ Dated July 7, 1873, during a 
regular term. 

9. Execution in due form, with seal of the Court, signed 
by the Clerk, dated August 5, 1873, and directed to the 
Sheriff of Polk county, with the usual command. 

10. Notice of sale, describing the premises levied on, 
and setting forth that they were to be sold on three exe- 
cutions, one in favor of S. W. Smith, another in favor of 
Samuel Parker, and another in favor of Mallory et al., the 
Judgments in both these last cases being ame to s. W. 
Smith.. 

11. Return on said execution, by Sheriff of Polk 
county, showing sale of the premises in controversy to B. 
W. Smith on September 27, 1873. 
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12. Order of County- Court of Marion county confirm- 
ing said sale, made and entered on February 13, 1874, and 
during term time. 

18. Deed of S. T. Burch, Sheriff, ete., to J. H. Mitchell 
and J. N. Dolph, dated April 20, 1874; witnessed by J. J. 
Daly and J. H. Myer; acknowiedged same date before J. 
J. Daly, a Notary Public; recorded May 1, 1874. This 
deed recites the execution, the sale to 5. W. Smith and 
order ot confirmation, also that said Mitchell and Dolph, 
being lien creditors of Scovell, did, in due form of law, 
redeem the premises from said sale. 

14. Deed from Ezra Scovell to Harlow Barney, dated 
February 15, 1870; withessed by W. C. Whitson and I. 
J. Thompson; acknowledged the same day before I. J. 
Thompson, County Clerk; recorded , 1870. 

15. Deed from John Waymire ‘to Harlow Barney, 
dated August 18, 1873; witnessed by R. P. Boise and R. 
L. Fraker; acknowledged same date before R. L: Fraker, 
deputy of D. J. Holmes, County cus recorded same 
date. 

16. Deed from Mary Ann Waymire to Harlow Bar- 
ney, dated August 18, 1873; witnessed by R. P. Boise 
and R. L. Fraker; acknowledged same date betore R. L. 
Fraker, deputy of D. J. Holmes, County Clerk; recorded 
same date. 

17. Certificate of tax sale in due form signed by 
Sheriff of Polk county, dated February 24, 1874; re- 
corded March 28, 1874. 

18. Decree of the Supreme Court of the State of 
Oregon, in the case of Ezra Scovellagainst Harlow Barney. 
By this “itis adjudged and decreed that the said decree of 
the said Circuit Court, so appealed from, be and the sameis 
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hereby, in all things, reversed; that the deed executed 
by said appellant, Ezra Scovell, to thé respondent, Harlow 
Barney, dated 15th February, 1870, which purported to 
convey the following described premises to wit, (here fol- 
lows description), was procured by fraud and is fraudulent 
and void and that the allegation of tne complaint is true. 
And itis further ordered, adjudged and decreed that said 
deed be, and the same is hereby set aside, and held for 
naught and cancelled of record and that the said respond- 
ent make, execute and deliver to the said appellant, within 
ten days after the entry of this decree in the Court below, 
a good and sufficient deed to the said above described 
premises and, in default thereof, it is ordered and ad- 
judged that this decree stand for such deed.” Then fol- 
lows an order for the payment by the Clerk of certain 
moneys deposited by Scovell to Barney, ete. This decree 
was entered in the journal of the Court below on Febru- 
ary 26, 1873. 


The bill of exceptions charges that the Court below 
erred in the following particulars: 

1. In admitting in eviderice the deed from John Way- 
mire and Clarissa, his wife, to M. 8. Riggs. 

2. In rejecting the offer of testimony to impeach the 
certificate of acknowledgment of said deed. 

8. In admitting the deed from John T. Outhouse ‘to 
M. 8. Riggs. 

4, In rejecting the record of said deed when offered. 

5. In admitting the deed from M.S. Riggs and Eliza, - 
his wife, to George Haworth. ` 

6. In admitting the deeds from George Haworth and 
Mary, his wife, to Ezra Scovell; from Ezra Scovell to W. 
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' W. Thayer; from W. W. Thayer and Semantha C., his 
wife, to J. N. Dolph. 

T. In admitting the certified copy of a judgment of the 
County Court of Marion county, in an action wherein Mal- 
lory et al. were plaintiffs, and Ezra Scovell was defendant. 

8. In admitting the execution issued upon said judg- 
ment and the return of the Sheriff thereon, and the notice 
of sale. | 

9. In admitting the order of confirmation of the sale 
made upon said execution. 

10. Iú admitting the deed from S. T. Burch, Sheriff, 
ete., to J. H. Mitchell and J. N. Dolph. 

11. In rejecting the deea from John Waymire to Har- 
low Barney. ‘ 

12. In rejecting the deed from Mary Ann Waymire to 
Harlow Barney. 

13. In rejecting the tax certificates executed by the 
Sheriff of Polk County to S. W. Smith. 

14. In admitting the decree of the Supreme Court, in 
the case of Scovell against Barney. l 

15. In instructing the jury, “But the only evidence 
offered by defendant Barney, which was admissible under 
the rules of evidence, was the deed of Ezra Scovell to him 
of date February 15, 1870.”’ 

16. In instructing the jury, “It is the duty of all good 
citizens to respect and obey the mandates of the Supreme 
Court and its adjudications, so long as they may stand un- 
‘reversed; and when a conveyance has been adjudged 
frudulent and void by the highest judicial authority of the 
State, it isin contempt of that authority for a person to 
disregard it and set it at defiance, in any other way than 
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by the legitimate means recognized and provided by law.” 

17.° In instructing the jury, “And one tenant in com- 
mon, may in an action of ejectment recover the possession 
of the entire premises owned by him and his co-tenant if 
the evidence shows that they are entitled to the possession 
thereof as against the defendant in the action.”’ 

18. And also that the Court erred in sustaining the 
motion to strike out the cross-bill. 


P. ©. SULLIVAN, R. P. BOISE and DALY & MYERS for Ap- 
pellant, 


Upon First Point cite Donation Act, Secs. 4 and 8; 1 
Deady, 378, 879, 381, 452; 2 Washburn on Real Prop., 
811 to 317; 13 Wall, 102, 431; Mizner vs. Vaughn, 
Deady, J., Decisions Supreme Court, 1872, 256. : | 

Second Point.—4 John., 161, 469; 12 id., 469; Lid., 498; 
2 Wend., 308; 10 Minn., 427; 18 Md., 805; 23 Cal., 259; 
2 Phil. Ev., 587, 590, 591; 1 Green. Ev., 289; 3 Wash- 
burn, 192. 

Third and Fourth Points.— Session Laws, 1855, 69; 
Gen. Laws, 518, sec. 27, 257, secs. 784, 785; 4 Wheat., 77; 
4 Cranch, 405; 5 Hamm., 370; 6 Mart. (Lou.), 347; 2 
Gill & J., 114; 4id., 823; 4 Dana., 567; 3 Mon., 99; Lid, 
154; 1 Denio, 145; 3 id., 242; 25 Wend.. 465; 88 Barb., 
92; 18 Jobn., 501; 11 Wend., 425. 

Fifth and Sixth Points.—53 Barb., 155; 12 Ills., 420. 

Seventh, Eighth and Ninth Points—Code, Secs. 176, 
178, 215; 15 Ky. 74; 1 Scam., 553; 12 Mich., 120; 16 
Cal., 108; 29 Mo., 22; 4 Bosw., 668; 22 Mo., 588; 6 
Bosw., 668; 14 How. Pr., 426; 2 Wheat., 221, 225; 
Freeman, Sec. 117; Statute of Mich., Sec. 3,440; 1 John 
Ch., 592; 6 id., 411; 18 Jobn., 355. 
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Tenth Point-—Rorer, 312, 316; 7 Hill, 177; 27 Barb., 
55; 84N. Y., 235; 4 Wheat., TT; 4 Cranch, 403; -9 id., 
64; 7 Cow., 88; 3 N. H., 340; 8 Lou., 195; 10 id., 286; 
1 Seld., 366; 2 Denio, 323; 2 Com., 66; 10 Bosw., 60; 
4 Dana, 567; 1 Minn., 155; 3 id., 99; 18 Wend., 598; 
20 id., 555; 2id., 120; 19 Barb., 644; 3 Hill, 619; 12 
N. Y., 575; 12 Cal., 124; 4 Hill, 76. 

Eleventh and Twelfth Points—Same authorities as on 
first point. 

Thirteenth Point.—General Laws, 766, Sec. 82; 767, 
Sec. 88; Blackwell, 296, 293, also Chap. XVI; 29 Iowa, 
356; 18 Wis., 45; 14 Ills., 186; 15 Cal., 541; 4 Gil, 274, | 
278; 11 Paige, 484. 

Fourteenth Poini.—3 How. U. S., 750. 

Fifteenth, Sixteenth and Seventeenth, Points.—No author- 
ities cited. ) 

Eighteenth Point.—Claimed that any judicial record 
founded in fraud can be impeached, and cited numerous 
authorities. 


E. C. BRONAUGH and W. W. THAYER, for Respondent, 


Upon the First Point cite 2 Oregon, 236, 267; 1 Deady, 
118; 3 Ogn., 396; 2 How. U. S., 844; 3 Dallas, 465; 8 
Opinion Attorney General, 247; 9 id.,, 42. | 

Second Point.—1 Ogn., 17; 8 Wall., 109; 65 N. C., 619; 
42 Ill., 518; 18 Iowa, 90. 

Third and Fourth Points.—Code, Sec. 766, subd. 14 and 
15; 1 Green. Ev., Secs. 83, 92; 5 Denio, 597. 

Fifth Point.—1 John. Ca., 81; 12 John., 201; 13 John., 
316; 1 Cowen, 618; 3 Barb. Ch., 528; 1 Coms., 491. 

Sixth Point.—38 Geo., 597; 6 Wall, 715; 4 Pet. 11, 83; 
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5 Dana, 271; 9 Paige, a; Smith’s Ld. aii Doe vs. 
Oliver. 

Seventh, Eighth and Ninth Points. “10 Pet, 475; 2 
Pet., 169; 18 Barb., 183; Code, Sec.. 293, aba 4; 2 
Oni, 61. 

Tenth Point.—12 Barb., 244; 17 John., 167; 20 id., 49; 
T Wend., 88; 11 Wend., "429, 

Eleventh and Twelfth Points—Same as on first point. 

Thirteenth Point.—4 Hill, 76; 2 Barb., 113; 10 id, ,454; 
19 id., 644; T Cow., 88; 50 IIL, 50. 

Fourteenth, Fifteenth and Sixteenth Points.—No author- 
ties cited. 

Seventeenth Point—15 Cal., 871; 20 id., 162; 21 id., 
346; 4 Nev., 416. 

Eighteenth Point.—Code, Sec. 877; 8 Paige, 587. 


McArraur, J. 


This was an action of ejectment brought by Dolph 
against Barney and Holman, to recover possession of nine 
hundred and twelve acres of land in Polk county, and 
particularly described in the complaint. It is alleged that 
Dolph is the owner in fee simple of an undivided five- 
eighths of the premises described, as tenant in common 
with one Mitchell, who is the owner of the remaining 
three-eighths, and that he, Dolph, is entitled to immedi- 
ate possession as against Barney and Holman, who wrong- 
fully withhold possession from him. Holman answered. 
separately, that he had no interest in the premises except 
that he was in possession as tenant under Barney, and 
asked that Barney be made sole defendant. Barney 
answered denying the ‘allegations of the complaint, and 


» 
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setting up title in himself to a portion of the premises in 
dispute, and title in the State of Oregon as to the residue, 
and also an outstanding tax title to the whole tract in one 
S. W. Smith, unredeemed. The reply denies all the aver- 
ments of new matter in the answer, and the cause was 
tried upon the issues joined in the pleadings filed by Dolph 
and Barney. 


Upon the trial Dolph, to prove his alleged title, offered 
in evidence a patent from the United States to John Way- 
mire and Clarissa Waymire, his wife, to six hundred and 
forty acres of the land in dispute. To this no objection was 
interposed. Thereupon Dolph offered ‘in evidence a quit- 
claim deed to said six hundred and forty acres from John 
and Clarissa Waymire to M. 8. Riggs, of date December 
9, 1867. It was admitted by the parties that Waymire 
and wife were donees of the United States, under the 
Donation Act; also, that Clarissa died before the issuance 
of patent or patent certificate, but that, before her death, 
she and her husband had resided upon and cultivated said 
six hundred and forty acres, and had performed all the 
requirements of the Act so as to entitle them to a patent. 
Objection was made to the introduetion of said quit-claim 
deed as evidence ot title in Dolph (who derains title from 
Riggs), for the reason that, although executed subse- 
quently to the four years’ residence and cultivation, and 
filing of proofs, required by said Donation Act, yet, as it 
was executed before the issuance of patent or patent cer- 
tificate, it was ineffectual to carry the title.. 


The Court overruled the objection, and such ruling is 
charged as error. 


Without dwelling upon the importance of the question 
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presented, turther than to remark that it was one of the 
most important that has ever arisen under the Donation 
Act, we proceed at once toits discussioń. In Lee vs. Sum- 
mers, 2 Oregon, 266, this Court, having under considera- 
tion the rights of a donee of the United States under the 
Act, held the words thereof to be words of present grant, 
actually conveying the legal title to the premises, and said: 
“ When Congress grants lands in words of present grant, 
the legal title passes to the grantee. (13 Pet., 499; 6 
Cranch., 128; 8 id., 244; 2 Wheat., 198; 12 Pet., 454). 
The cases just cited show that the title vests immediately 
in the donee, none the less because the title vests in him 
conditionally, and subject to be defeated by his failure 
to comply with the law, nor because the boundaries are 
yet to be determined.’’ Some time prior to the rendition 
of the opinion just cited, the case of Chapman vs. School 
District No. 1, arose in the United States Circuit Court, 
and Justice Deady (1 Deady, 118), in passing upon the. 
character of the grant, said: “The Donation Law is a 
grant in the present, and gives the fee simple to every 
settler who avails himself of its provisions from the date 
of his settlement. (2 How., 76; 11 Opinion Attorney 
General, 29.) True, until the completion of the subsequent 
conditions of residence and cultivation, and proof thereof, 
it is an estate upon condition—what is known at common 
law as a base or conditional fee, subject to be defeated or 
lost by a failure to perform the conditions upon which it 
is held. But it is an estate in fee nevertheless, and upon - 
the completion of the residence and cultivation, or other 
conditions, it becomes absolute and unqualified.’ In 
Lamb vs. Davenport (1 Sawyer, 632), Justice Sawyer held 
the terms of the Act to be terms ot present grant, notwith- 
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standing the grant itself was liable to be deteated by a 
failure to perform the conditions subsequent. - 

To the views of the character of the grant, as expressed 
in the opinions referred to, we yield our full assent, and 
hold the Donation Act to bea grant in presenti of an estate 
in fee, subjected to be defeated by noncompliance with 
the condition subsequent therein expressed. Upon the 
completion of the residence and cultivation required by 
the fourth section, the conditions of defeasance no longer 
attached, and the estate, from a base or qualified fee, be- 
came a fee simple absolute, which by relation, must be 
held to have had its inception at the date when the donees 
first entered upon the land, with the intention of Cony 
ing with the requirements of the law. 

The title of Jolin and Clarissa Waymire, in no way de- , 
pended upon the issuance of patent, for the issuance 
thereof under this Act is a ministerial act, and the patent 
‘itself mere evidence of title. Even if this were not so, 
still their right to a patent having vested they. must be re- 
garded as having the patent. 

Stark vs. Starrs, 6 Wall., 402. 

As against this position counsel for appellant cite Gib- 
son vs. Chouteau, 18 Wall., 102. In that case Justice 
Field, who delivered the opinion, quotes trom the opinion 
of the Court in Bagnell vs. Broderick, 13 Pet., 450, as fol- 
lows: “ Congress has the sole power to declare the dignity. 
and effect of titles emanating from the United States; and 
the whole legislation of the Federal Government in refer- 
ence to the public lands, declares the patent ‘the superior 
and conclusive evidence of legal title. Until its issuance 
the tee is in the Government, which by the patent pas oe, 
to the grantee, and heis entitled to recover in ejectment.”’ 


{ 
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Both these cases arose under an Act of Congress.of Feb. 


17, 1815, for the relief of the New Madrid snfterers.. In 


the first Section of that Act it is provided that those own- 
ing lands which were injured by the earthquake of No- 
vember 10, 1812, “ shall be and they are hereby authorized 
to locate,” ete. 

3 Stat. at Large, 211. 


Those words do not import a present E as do the 


words “there shall be and hereby is granted,” etc., in the 
fourth Section of the Donation Act of September 27, 1850. 
9 Stat. at Large, 497. 

While, therefore, we are not disposed to question the 
correctness of the ruling in Bagnell vs. Broderick, or- in 
Gibson vs. Chouteau, we do not think that they are par- 
allel cases to the one before us, nor do we think that the 
patent is the superior and conclusive evidence: of legal title 
to lands granted under all other Acts of Congress. In Wil- 
cox vs. Jackson, 18 Pet., 486, which arose under the pre- 
emption Act of June.19, 1834 (4 Stat. at Large, 678), Justice 
Barbour, having decided that nothing but a patent passes a 
perfect and consummate title, excepts from this general 
rule that class of cases where an Act of Congress grants 
lands, as is sometimes done, in words of present grant. 
The Donation Act must certainly be regarded as ; falling 
within the excepted class. © 

Having reached the conclusion that the title vested in 
virtue of the act, the question arises whether John and 
Clarissa Waymire had power to alienate their estate. The 
quit-claim deed to Riggs was executed in 1867, long after 
they had complied with the conditions of the Donation 
Act, and made due proof thereof, but before the issuance 
of patent. | 
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Under the proviso in the fourth Section, all future con- 
tracts for the sale of lands granted were declared void. 
By the Amendatory Act of July 17, 1854, that Proviso 
was repealed, and since that time donees have had full 
power of alienation in all cases where they had resided 
upon the land for four years and made the proper proof of 
residence and cultivation. The original and amendatory 
Acts, being in pari materia, must be construed together. 
Hence, since the passage of the amendment of 1854, 
where married persons have complied with the provisions 
of the original Act and either have died before patent 
issues, the survivor and children, or heirs of the deceased, 
are entitled to the share or interest of the deceased in 
equal proportions, except where the deceased has other- , 
wise disposed of it by testament, or has alienated it by 
deed duly executed according to law.’ 


Therefore the quit-claim deed from John Waymire and 
Clarissa, his wife, to M. N. Riggs, was executed at a time 
when they had fall power of alienation. 


Tn this connection it must be borne in mind that under 
our statute a deed of quit-claim and release, of the form in 
common use, is sufficient to pass all the estate which a 
grantor can lawfully convey by a deed of bargain and sale. 

General Laws, 516, see. 3. 


The bill of exceptions shows that the patent was issued 
to John Waymire and wife. From the analogies of Lamb 
vs. Davenport, 18 Wall., 317, we are of opinion that as 
the salé of Waymire and wife to Riggs was valid it was 
binding upon the title which would otherwise have come 
to her heirs by reason of her death. 


After the admission of the quit-claim deed from the 


~ 
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Waymires to Riggs, the appellant’s counsel, though some- 
what irregularly, offered to introduce evidence tending to 
show that Clarissa Waymire did not sign the same freely 
and voluntarily, and that she did not acknowledge the 
same separate and epart from her husband. The respond- 
ent’s counsel objected, and the Court sustained the objec- 
tion, which ruling is charged as error. | 


That a deed may be set aside or the enforcement of its 
terms successfully resisted on the ground of fraud or im- 
position, when the deed is itself the subject of litigation 
in a Court of Equity, is a well settled and a familiar prin- 
ciple; but, in an action of ejectment, we are of opinion 
that no evidence should be received to invalidate an ac- 
knowledgment of a deed whea such acknowledgment 
meets the requirements of the statute. The certificate of 
ucknowledgment to the deed of John Waymire and Clar- 
issa, his wife, to Riggs, comes up with the bill of excep- 
tions, and an inspection thereof shows that it conforms to 
the statute. In all such cases the deed may be read in 
evidence without further proof thereof. 

General Laws, P 518, Sec. 22. 
We have examined the authorities relied upon by ap- 


pellant’s counsel. Some of them seem to support the po- 
sition taken, but most of them will, upon examination, be 


found to be eases where the evidence offered was designed © 


to supply proof of facts necessary to give validity to the 
acknowledgment. With these we have nothing to do; 
the others we will proceed to examine. 


The case of Jackson. vs. Humphrey, 1 John., 497, was 
an action of ejectment tried in 1806. The principal point 


in controversy was in relation to the admission of certain. 
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testimony tending to show that the judge, before whom 
the proof of the execution of a certain deed was taken, 
was, atthe time of taking the same, out of the jurisdic- 
tion ot the State. 


The testimony was declared admissible. The report of 
the case is very meagre, and the opinion is not so appa- 
rently well considered as to be ranked as an approved 
precedent. | 


Jackson vs. Schoonmaker, 4 John., 160, was an action of 
ejectment tried in 1809. A deed was introduced and its ` 
admission objected to, because there was -no evidence of 
possession accompanying it, and therefore not to be re- 
ceived as an ancient deed. An offer was also made to 
show that one of the grantors was non compos mentis ‘at 
the time of the acknowledgment. The Court held that 
the certificate of the proof or acknowledgment of a deed, 
taken before a judge, is not conclusive, but the party 
affected by the deed may contest its validity, and the 
force and effect of the formal proof. 


Jackson vs. Hayner and Jackson vs. Ferguson, 12 John., 
468, were actions of ejectment tried in 1815. The title 
of both parties was derived from the same source: The ` 
question in these cases was whether a certain assignment, 
endorsed on a certain lease, was fraudulent and void. 
The point decided was, that where an illiterate man is 
induced to sign a deed by a misrepresentation of its 
nature and contents, the deed is void. | 


Jackson vs. Perkins, 2 Wend., 304, was an action of 
ejectment tried in 1829. The material question was as to 
the delivery of the deed. The only evidence of its 
delivery was the proof of its execution by one of the sub- 
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scribing witnesses, before a master in chancery, ‘for the 
purpose of putting it upon record. Among other things 
` the Court declared that proof or acknowledgment is ex 
parte, and any person who may be affected by the deed 
may, at any time, question its validity and show that in 
fact it was not duly executed or delivered. The cases in 
4 and 12 Johnson, supra, are cited in support of this posi- 
tion. 

These cases were all ied under the general issue and, 
as near as can be ascertained, under a statute which de- 
clared that “neither the certificate of acknowledgment, or 
of proof, nor the record, is conclusive, but may be. re- 
butted and the force and effect thereof contested by any 
party affected thereby. [f the contestant shows that the 
proof was taken on ‘the oath of an interested or incompe- 
tent witness, neither the conveyance nor record can be 
received in evidence until established by other compe- 
tent proof.” | 

1 Rev. Stat., 759, Sec. 17. 

We have ee unable to find any cases in New York, 
since adoption of the Code, holding the doctrine of the 
cases just noticed. 

Edgerton vs. Jones, 10 Minn., 491, is not in point. 
That was an action brought by the plaintiff against A. B. 
Jones, Mary M. Jones, his wife, and others, to foreclose a ` 
mortgage purporting to be executed by defendants, A. 
B. and Mary M. Jones. The only issues made in the 
pleadings, material to the points decided, are in regard to 
the execution and acknowledgment of the mortgage. by 
defendant, Mary M. Jones. The cause was tried by a 
referee who admitted parol testimony to contradict the 
official certificate of the acknowledgment of the mort- 
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gage. This the Court held not to be error. We pre- 
sume that in a suit in equity, and upon issue joined by 
the pleadings, it would not be contended that evidence 
tending to contradict a certificate of acknowledgment 
would not be admissible. In the opinion, in the case just 
cited, it is stated that the question presented was fully 
discussed and decided in Dodge vs. Hollingshead, 6 
Minn., 25. That case has not been turnished us, and we 
have been unable to ascertain the length to which it goes. 
It is evident, however, that the opinion did not meet 
with the unqualified approval of the Court in Edgerton 
vs. Jones, for, after referring to Dodge vs. Hollingshead, it 
is said, “we acquiesce in the conclusion arrived at, so far 
as the case at bar is concerned.” 


We are of opinion that the true rule upon this question 
is that. laid down in Graham vs. Anderson, 42 Il, 514. 
That case was much stronger than the one before us, for 
there were allegations touching privy examination of the 
wife, etc. The Court, after discussing some other features 
of the case, said: ‘But another more important question 
remains, and that is in the absence of fraud or imposition, 
in proving the execution of a deed by a wife, is parol 
evidence admissible in an action of ejectment to impeach 
the certificate? We have examined the authorities on 
this point, and we think where the certificate of the privy 
examination of a married woman is in the form required 
by statute, it is not sufficient, in order to impeach it, to 
allege that there was no private examination, that she did 
not acknowledge the deed as her act and deed, that she 
did not release her homestead right. There must be some 
allegation of fraud or imposition practiced toward her, 
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some fraudulent combination between the parties inter- 
ested, and the officer taking the acenowscagTuene. 
- 38 H. & McH., 321. 
3 Whart. Pa, 55T. 
6 Texas; 208. 
Green vs. Godfrey, 45 Maine, 25, 
Which wasan action of ejectment, is to the same effect. 


We are therefore of opinion that in an action of eject- 
ment where the certificate of the officer as to the 
acknowledgment appears on its face to be in substantial 
compliance with the statute, parol evidence to impeach it 
is inadmissible, unless there are allegations in the plead- 
ings to warrant it. Í 


The respondent offered in evidence a certified copy of a 
deed from Outhouse, executed in the capacity of Superin- 
tendent of Common Schools for Polk county, to Riggs, for 
two hundred and seventy-two acres of land, the residue of - 
the tract in controversy. The appellant’s counsel objected, 
and urged as a reason therefor, that no foundation was laid 
for its introduction. The Court below overruled the 
objection, which ruling is charged as error. It is con- 
tended that before a deed executed by a School Superin- 
tendent to school land belonging to the State, after sale 
made, can be admitted as evidence, it must first be shown 
that the said officer had authority to sell the land, to 
execute the deed, and that he had fully complied with all 
requirements of the statutes in relation thereto. 

This deed refers to the Act of the Legislative Assembly 
‘in virtue of which it was executed, and bears upon its 
face evidence of having been executed according to the 
requirements prescribed by the Act. This is not one of - 
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the cases in which the power of the grantor must first be 
shown in order to let in the deed. It is to all intents and 
purposes a patent of the State of Oregon, and until the 
contrary is shown we must presume that it was regularly 
executed and delivered by one having authority so to do. 
That a person acting in a public office was regularly 
appointed to it, and that official duty has been regularly 
performed, are declared to be presumptions of law by the 
. Code. . 

Sec. 766, subd. 14, 15. 


Besides, it is the duty of the Courts to take judicial 
notice’ of the public and private Acts of the Legislative 
Department. The Court being charged with knowledge 
of the law under which Outhouse acted, and the presump- 
tions referred to applying to him and his deed, did not err 
in overruling the objection. If regular on its face, as it is, 
- the burden of proof was upon appellant to show want or 
excess of authority. 

People vs. Mauran, 5 Denio, 398. 


- At this point appellant’s counsel offered to show by the 
record of deeds which was in Court, that the certified 
copy of the Outhouse déed which had been admitted as 
evidence, was not a true copy of the record. At that 
stage of the trial such offer was irregular. Some system 
and order must be observed in the trial of a cause. 

Code, Sec. 194. 

We have, However, examined into the assignment of 
error, based upon the ruling of the Court below, in refusing’ 
to admit the record. The bill of exceptions does not 
show wherein there was any material difference between 
the certified copy and the record. If there was none, no 
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error was committed in refusing to admit the record. 
Error must be shown affirmatively. We must presume 
that there was no substantial variance between the certified 
copy and the record, in the absence of anything showing 
that. there was. It does appear, however, by the bill of 
exceptions that “said record was interlined and erased 
and mutilated.’ Under such circumstance, we are ot 
opinion that the party offering an interlined, erased or 
mutilated record should also offer to fully and satisfactorily 
explain the interlineations, erasures and mutilation, es- 
pecially where-what purports to be a certified copy is fair 
upon its face, and regularly and formally drawn. . The 
admission of interlined, erased or mutilated records is a 
matter of a very serious character, and where it is sought 
to contradict a certified copy by such record, we think the 
offer should be to show that the certified copy was nota 
true copy of the record at the time when it purports to. 
have been transcribed. 


The Court admitted a number of deeds from Riggs, 
Haworth, Scovell aid Thayer, overruling the objections of 
appellant’s counsel. As error is charged in each instance, 
and, as the point presented and argued covers each deed, 
we have considered these assignments of error together. 


The objection to the admission of the deed from Riggs 
to Haworth is based upon the assumption that Riggs had 
not been shown to have become possessed of the title to 
the entire tract. As in our opinion, the Waymire deed 
carried to Riggs the 640 acres, and the Outhouse deed 
carried to him the 272° 96-100 acres, this objection cannot 
be sustained. The fact that the, deed from Riggs to 
Haworth ante-dates the deed from Waymire and wife to 
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Riggs, is a matter of no consequence, for it contains. a 
- covenant of warranty, and had the effect to immediately 
transmit to Haworth any after-acquired estate of his 
grantor. i 

Jackson vs. Murray, 12 John., 201. 

Jackson vs. Stevens, 13 John., 316. 

Jackson vs. Hubble, 1 Cowen, 618. 

Bank of Utica vs. Mersereau, 3 Barb. Ch., 528. 


The objéctions to the admission of the deeds from 
Haworth to Scovell, from Scovel] to Thayer, and from 
Thayer to Dolph, were that no title had been shown in 
Haworth, or Scovell, or Thayer. Having reached the con- 
clusion that Riggs had title, these objections cannot pre- 
vail. 7 | 

The respondent offered in evidence a certified transcript 
of a judgment of the County Court of Marion county, as 
a portion of one of the links in his chain of testimony. 
Appellant’s counsel objected, for the reasons that the trial 
was had by the Court without the intervention of a jury; 
that the judgment entry did not show that jury had been 
waived, and that there were no findings of the Court to 
support the judgment. The transcript was admitted, not- 
withstanding the objection, and this is charged as error. 
The bill of exceptions, and accompanying exhibits, show 
this to have been a judgment in favor of Mallory et al., 
and against Ezra Scovell. Barney is in no way connected 
with it. 

Counsel claim that this judgment is a nullity, for the 
reason that it shows the defects mentioned in the objection. 


The judgment of the County Court of Marion county is 
not a void judgment; and, in view of the authorities, we 
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are not at liberty to declare it a mere nullity, because the 
`- journal entry does not contain the findings of fact. It is 
irregular and erroneous, and ‘the irregularities and errors 
would, doubtless have been corrected upon appeal. The 
attack now made upon it is collateral, and by a stranger. 
Error does not render a judgment void when attacked col- 
laterally. A judgment is only void when the Court ren- 
dering it had not jurisdiction of the parties to the judg- 
ment, or the subject matter of the controversy. In Winston 
vs. Affalter, 49 Mo., 267, which was ejectment, a similar 
question to that raised in this case was presented. There 
were some irregularities in entering the judgment, which 
was offered in evidence, and the Court held that the par- 
ties attacking the judgment, being strangers to that record, 
had no right to attack it collaterally, and thereby call in 
question the alleged irregularities. We have examined all 
the authorities cited by appellant’s counsel upon this point 
which we have been ‘able to procure, and the cases are 
rendered inapplicable, for the reason that they are direct 
attacks upon the judgments by appeal. 

Respondent then offered a copy of an execution on said 
Judgment in the County Court of Marion county, and the 
return thereon, together with the notices of a sale of the 
property in question to satisfy the same. Appellant’s coun- 
sel objected, for the reason that the premises were sold.as - 
a whole, and not in separate parcels; and for further rea- 
son, that the notices described three several executions in 
three different causes. This testimony was admitted 
against the objection, and error is charged therefor. We 
think the case of Griswold vs. Stoughton, 2 Ogn., 61, set- 
tles this point against the appellant. The Court-then had 
under consideration, among other matters, the words 
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= “when the sale is of real property, and consisting of several 
known lots-or parcels, they shall be sold separately,” 
which occur in Section 20, p. 124, of the statute of 1855; 
and it was held that that provision was directory, and not 
mandatory in its application. The identical language 
occurs in Section 289 of the Code. The question therefore 
is no longer an open one. 


The order of the County Court, confirming the sale, 
entered February 2, 1874, was then admitted against the 
objections of the appellant’s counsel, who contended that, 
from the proceedings previously offered being irregular 
and void, the ‘same was inadmissible. We have'already 
expressed our opinion upon so much of this objection as 
referred to the proceedings previously offered, and but 
one question’is left, that is as to the effect of the order. 
This question also grows out of the previous objection, and 
both objections, so far as relates to this question, will now 
be considered. 


When a motion is made for the confirmation of a sale 
upon execution it is the duty of the Court to examine into 
the regularity thereof, and before ordering confirmation, to 
see that all the requirements of the statute have been 
complied with. After the order has been made confirm- 
ing the sale the regularity thereof cannot be questioned, 
for it is provided by Section 293, Subdivision 4, of the 
Code, that “An order confirming a sale shall be a conclu- 
sive determination of the regularity of the proceedings 
concerning such sale,-as to all persons in any other action, 
suit or proceeding whatever.’ The statute settles this. 
point against the appellant. l 


Exception was also taken to the admission of the 
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Sheriff ’s deed, executed after-the sale upon the execution 
issued on the judgment of the County Court, which has 
already been considered. We are of the opinion that it 
was not error to admit the deed. The necessary and pre- 
ceding steps having-been all properly ‘taken, a Sheriff’s 
deed is evidence of title in the grantee, and the recitals 
therein are prima facie and are sufficient evidence of the 
facts recited until disproved. 

Jackson vs. Sternberg, 20 John., 49. 

Stafford vs. Williams, 12 Barb., 244. 

Jackson vs. Roberts, 12 Wend., 422. ` 


The respondent then rested his case, and the appellant . 


offered, without objection, a deed from Scovell to himself 
for the entire tract in controversy, which deed was dated 
prior to the deed from Scovell to Thayer, and prior also to 
the judgment upon which was based the Sheriff’s deed 
already mentioned. Thus it will be seen that both appel- 
lant and respondent claim under Scovell, and this fact is 
important in its bearing upon many questions raised by 
the appellaut’s counsel. Had the Court below erred 
(which it did not) in its rulings upon any of the questions 
in relation to admission of evidence, prior to the admission 
of the deed from Scovell to said Thayer and the judg- 
ment, execution, sale, order of confirmation and Sheriff’s 
deed, already sufficiently described, the appellant, it seems 
from the authorities, could not be considered as having 
been prejudiced thereby, for the rule is that when both 
parties derive their titie from the same person neither is 
at liberty to deny that such person had title. 

Hightown vs. Williams, 38 Geo, 601. 

Gaines vs. New Orleans, 6 Wall., 715. 


93° a 
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In relation to the quit-claim deed from Waymire to 
Barney (subsequent in date to the deed from Waymire 
and wife to Riggs), attention need only be attracted to the . 
conclusion reached upon the first point presented in this 
case in order to show that Waymire, when he executed 
the deed to Barney, had no estate in the lands described, 
and from the views already expressed it also becomes ap- 
parent that the deed from Maiy Waymire (admitted to be 
the daughter of John and Clarissa), conveyed no estate to 
the appellant. 


Appellant’s counsel offered to introduce in evidence a 
certificate of the Sheriff of Polk county showing a sale of 
the lands in controversy to one S. W. Smith, for the taxes 
for the year 1872. Upon objection, the Court below re- 
fused to admit the certificate, for the reason that no proper 
foundation had been laid therefor. This ruling is charged 
as error. Itis insisted that the tax certificate is regular 
and that when a purchaser ata tax sale pays his money 
upon the acceptance of his bid and receives his certificate 
from the Sheriff, he is entitled, instanter, to the possession 
of the premises purchased, or to the rents and profits, if 
the same are under an unexpired lease, and his right then 
becomes vested. - 


The certificate of purchase at a tax sale does not convey - 
a legal title; it is, however, evidence of an equitable title 
to the land, and enables the purchaser to call in the legal 
title. ` 
8 Ohio, 216. 


As an officer in selling land for delinquent taxes, exer- 
cises a mere nakéd power, based upon statutes in deroga- 
tion of the common law, a party desiring to avail himself 
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of a certificate of the character of the one under consider- 
ation for any purpose, must show step ,by step that every- 
thing has been done which the statute makes essential to 
the due execution of the power. 


Varick vs. Tallman, 2 Barb., 115.’ 


Upon the question whether the recitals in a tax deed are 
prima facie evidence, we do not pass, for that question is 
not before us, but we are of opinion-that certificates of this 
character should not be admitted in evidence unless the 
rule above stated is complied with. >: í 


A question as to the admissibility of the tax warrant is- 
made by the bill of exceptions, and was presented in argu- 
ment. The bill shows that the warrant was offered, ob- 
jected to and refused, and exception allowed. It alludes 
to the warrant as being attached to the bill and made part 
thereof. It is not, however, so attached, and there is 
nothing to show that any error was committed in rejecting 
it, for, as has been already stated, the error must appear 
affirmatively, and not appearing affirmatively, we ‘are 
obliged to presume that upon inspection, the Court- below 
found the warrant defective or improperly issued, and 
hence rejected it. | . 


We are of opinion that there was no error in admitting 
the decree of the Supreme Court, in the case of Scovell 
against Barney. That decree was not conditional. It was 
evidence tending to show that the deed from Barney to 
Scovell, which Barney had introduced, was canceled. An 
inspection of the decree, which accompanies the bill of 
exceptions, shows that it was intended to operate as a 
deed in the event that Barney did not re-convey to Scovel ` 
within a certain time, and that time having passed, and 
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no deed having been executed and delivered by Barney 
to Scovell, the decree operated as a deed. 


The Court below, among other things, instructed the 
jury “that the only evidence offered by defendant Barney, 
in support of his claim to title, which was admissible under 
the rules of evidence, was the deed of Ezra Scovell to him 
of date February 15, 1870.’ This instruction was ex- 
cepted to. Under the view we have taken of the various 
and numerous questions presented in this case, this instruc- 
tion was correct, and could not have misled the jury. In 
the instruction upon the decree of the Supreme Court and 
the authority thereof, which was excepted to, there is no 
error. The instruction is a clear and correct statement of 
the law. . 


The Court below also instructed the jury “that one 
tenant in common may, in an action of ejectment, recover 
the possession of the entire premises owned by him and 
his co-tenant, if the evidence shows that they are entitled 
to the possession thereof as against the defendant in the 
action.”’ 

It is charged that this instruction is erroneous. It is not, 
however, for it comports with the rule that a tenant in 
common of real estate may recover the entire common 
property in ejectment as against a stranger. 

Sharon vs. Davidson, 4 Nev. 
Hart vs. Robertson, 21 Cal., 346. 


The appellant also charges that the Court below erred 
in striking out the cross-bill filed by him. Barney had 
already answered the complaint in ejectment, fully deny- 
ing the plaintiff's title, and setting up title in himself, and 
title in another. Under such circumstances it is not 


e 


= > b ke 
SEPTEMBER TERM, 1872. ` TAL 
Roberts vs. Sutherlin. 


proper practice to file a cross-bill, under Section 377 of the 
Code. The cross-bill can only be allowed when the answer 
‘does not set up a complete legal deferice. 

It follows that the judgment of the Court below must 
be atfirmed. 


JANE ROBERTS, Respondent, ) 
E 
VS. 


FENDEL SUTHERLIN, Appellant. J 
l APPEAL FROM DOUGLAS COUNTY. 


Syllabus. 


1. A mortgagee who obtains possession of mortgaged 
premises, with the assent of the mortgagor, may retain 
the same until the mortgage debt is paid. 

2. In such case the legal title remains in the mort- 
gagor, but the mortgagee is entitled to the possession, for 
the purpose of applying the rents and profits in satisfac- 
tion of the mortgage debt. Ejectment will not lie by the 
mortgagor without payment of the debt. 

3. Where there is a note, or other written contract of 
indebtedness, independent of the mortgage, the latter is 
the incident of the former and the assignment of the note 
carries with it the mortgage. 

4. An allegation that a mortgage was duly transferred 
presumes the assignment of the note, if one exists. 
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Statement of the case. 


This was an action commenced in the Circuit Court of 
the State of Oregon for the county of Douglas, in favor of 
Jane Roberts, the respondent, and against one Jacob 
Ledgerwood, on or about the first day of May, 1872, to 
recover the possession of certain real estate situated in ~ 
said county of Douglas and known as part of the Jesse 
Roberts donation land claim that was set apart to the said 
Jane Roberts. 


The said Ledgerwood filed an answer in which he set 
forth that he was in possession of the premises in dispute, 
only as the tenant of Fendel Sutherlin, the appellant, and 
the said Sutherlin was thereupon, upon petition duly filed, 
made defendant in the place of the said Ledgerwood. The 
appellant thereupon duly filed his answer to the complaint 
to which the respondent demurred and which demurrer 
was sustained by the said Circuit Court, at the May term 
thereof, 1872. The appellant refusing toamend, the said 
Court, upon motion of respondent’s counsel, ordered’ judg- 
ment in her favor and against the appellant for the relief 
demanded in the complaint and from which decision, 
upon the said demurrer, the said Sutherlin appeals to 
this Court. l 


The question involved in this case is as to the sufficiency 
of the said answer to constitute a defence. The answer 
denied that the plaintiff, Jane Roberts, was entitled to 
the -possession of said premises or that she was the 
` owner thereof, except the equity of redemption as mort- 
gagor; also denied a wrongful withholding of the pos- 
session from said plaintiff. 
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The answer also set forth that defendant was the owner 
of the said premises in fee, subject to a right of redemp- 
tion by the plaintiff, by virtue of a defeasance clause, in 
a deed or mortgage executed by the plaintiff and Jesse 
Roberts jointly to one J. F. Sutherlin on the 4th of 
February, 1860, to secure the payment of a certain sum 
of money, upon which there was due and payable, at the 
date of said answer, about four thousand dollars. That 
the mortgage had been assigned to defendant, Sutherlin, 
that said defendant entered into possession of the said 
premises with the full assent of the plaintiff and was 
entitled to. the possession thereof until the payment by 
plaintiff of the said money so due and payable; that said 
mortgage was in full force and virtue. 

The substance of the answer is, that appellant is in 
possession of the premises in question under a valid sub- 
sisting mortgage, upon which there is due about tour 
thousand dollars; that he entered into possession with the 
full assent of the respondent, and was entitled to retain 
the possession until the payment of the money secured by 
the mortgage; in other words, that the premises was a 
living pledge, vivium vadium, for the payment of the debt. 


MOSHER & THAYER, for-Appellant. 


We submit-that the facts set forth in the answer consti- 
' tuted a complete defense to the action. 

It has always been the law that, in the absence of any 
statutory provision to the contrary, a mortgagee could 
maintain ejectment against the mortgagor upon default in 
the payment of the mortgage debt. 

See Adams on Eject., 105. 
10 Wall., U. 8. R., 580. 
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The English Courts, the United States Federal Courts, 
and many of the State Courts, have regarded the mort- 
gagee at law, as the owner of the mortgaged premises 
(4 Hunt., 174; 52 Pa, 138); but that has not been the 
reason for permitting the mortgagee to maintain ejectmeat 
for the possession. A mortgage is certainly a pledge given 
in security for the payment of a debt, and a mortgagee in 
possession could always be made to account for the rents 
and profits, and compelled to apply them upon the debt 
and interest. 

See Strang vs. Allen, 44 Il., 428. 


In case the mortgaged premises are not sufficient to pay 
the debt, a mortgagee out of possession could apply in 
equity for the appointment of a receiver to secure the 
rents and profits which have not been collected. 

See Astor vs. Turner, 11 Page, 436. 


Since the case of Jackson vs. Willard, 4 John., 41, in 
1809, the Courts of the State of New York have, as a gen- 
eral rule, held that a mortgage was a mere security for a 
debt, and, at the same time, have held that a mortgagee, 
after default, was entitled to the possession of the mort- 
gaged premises until the payment of the debt. 

4 Kent., 174. | 


Before the revised statutes he could maintain ejectment 
for the possession, and, after that remedy was taken away, 
he could retain possession, if he could in any way acquire 
it, until the debt was paid. 

See Pell vs. Ulmar, 18 N. Y., 142, and cases there 
cited. 
See also 42 Mo., 138. 
:-44 Ill., 30. 
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Woods vs. Hildebrand, 46 Mo., 284, reported in 2 
. American R., 515. 

4 Minn., 499. i 

14 Texas, 142. 


The deduction from this is, that the right of mortgagee 
to recover or retain the possesion of the mortgaged prem- 
ises, does not depend ‘upon the question as to whether 
the mortgage passes title to the freehold; but, in the lan- 
guage of Judge Comstock, in Kortright vs. Cady, 21 N. 


Y., 864, “The mortgagee’s right to bring ejectment, or, 


being in possession, to defend himself against an ejectment 
by the mortgagor, is but a right to recover or retain the 


possession of the pledge for the purpose of paying the- 


debt. Such a right is but the incident of the debt, and has 
no relation to a title or estate in the lands.” 


Judge Field, in: Dutton vs. Warschauer, 21 Cal., 625, 
626, holds substantially the same. He says: “Although 
a mortgage in this State of itself confers -no right of 
possession, yet when possession is taken by the mortgagee, 
after condition broken, by consent of the mortgagor, it 
will be presumed, in the absence of clear proof to the 
contrary, to be with the understanding that the mortgagee 
is to receive the rents and profits and Ppp! y them to the ~ 
payment of.the debt secured. 


Judge Comstock says that such a T may be 
called a just and lawful possession like the possession of 
any other pledge. 

21 N. Y., 365. 
See also Pollock vs. Maison, 41 Ill., 516. 
1 Kansas, 28. 


We submit that the right of the mortgagee to retain 
94 


`~ 
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possession under the circumstances mentioned, arises:out 
of the peculiar relation created by the mortgage between 
the parties with respect to the mortgaged premises, 
That if the mortgagee is lawfully in possession, after con- 
dition broken, he will not be turned out until his debt is 
paid. See 2 Black, U. S. R., 579, and cases there cited. 

This has been so held even where the debt was barred 

by the statute of limitations. 
Reed vs. Shipley, 6 Vt., 602. 

Who could doubt if Sec. 323, Civil Code, which pro- 
vides that “a mortgage of real property shall not be 
deemed a conveyance.so as to enable the owner of the 
mortgage to recover possession,” etc., were repealed, but 
that an action to recover possession could be maintained 
by the mortgagee before foreclosure and sale? That Sec- 
tion of the Code does not change the rights of the parties, . 
where the mortgagor consents to the mortgagee’s taking 
possession. It simply took away a remedy, which has 
been regarded as harsh and severe. 

See 8 American Reports, 256. 

If payment of the mortgage debt was not tendered 
upon “the law day,’’- ejectment could be maintained. 
Under our Code it is. left optional with the mortgagor 
whether he will surrender up possession or not, but if he 
does do it, he cannot get the premises back without 
redemption any more than he could any pledged property. 
He may go into a Court of Equity, demand an accounting, 
and have his property relieved from the charge, and this 
is all the remedy he ought to have. 


W. R. WILLIS and WATSON & LANE for Respondents. 


The mortgagor is, in this State, the legal owner of the 
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mortgaged premises and is entitled to the possession of 
the same. 

9 Cal., 365. ' 

18 Cal., 482. 

2 Washburn on Real Property, p. 550. 

26 Ga., 197, 200, 207. 


In this State the mortgagee has no interest in the mort- 
gaged premises fur ther than as a security for his debt; he 
is not entitled to the possession of the same, and must 
foreclose his mortgage and sell the premises before he can 
take possession of the same. 

Statutes of Oregon, page 228, Sec. 323. 

Anderson vs. Baxter, Session Laws of 1870, p. 265. 
17 Cal., 589. 

22 Cal., 255-262. 


Our statutes require the defendant to plead his estate or 
interest in his answer with the same certainty asis re- 
quired in the complaint. 

P. 226, Sec. 316. 
Deady’s R., 104. 
30 Cal., 685-687. 


BonuaM, J. 


Fende! Sutherlin, the defendant and appellant herein, 
claims that he is entitled to retain the possession of the 
premises sought, to be recovered in this action by the 
plaintiff, by reason of the assent of the plaintiff that her 
mortgagee, J. F. Sutherlin, should so hold and possess the 
same until the mortgage debt was paid. The defendant 
alleges in his answer that the mortgage in question was 
duly transferred to him by J. F. Sutherlin, and that he is 
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now the lawful owner and holder thereof, and that there 
is now due thereon about $4,000. 


The principal question presented for our determination 
in this case is, as to the effect of the agreement of the 
plaintiff with her mortgagee, J. F. Sutherlin, that he 
should take and hold the possession of the mortgaged 
premises in question until the mortgage debt should be 
paid. Counsel for respondent claim that the decision of 
this Court in Anderson vs. Baxter (Sess. Laws of 1870, p. 
265), is decisive of this question, because it was there 
held “that a mortgage creates no right to, or interest in, 
the land mortgaged; that it is only.a lien thereon similar 
in character to the lien created by judgment generally.” 
While we recognize this as the settled doctrine in this 
State as to the legal effect of a mortgage where there is 
no agreement between the mortgagor and mortgagee as- 
to the possession of the mortgaged premises, yet we do 
not think it decides the question presented inthis case, 
where the defendant claims to hold possession of the mort- 
gaged premises with the assent of the mortgagor and by 
virtue of such assent and agreement, and not by virtue of 
the mortgage itself. 


In Kortright vs. Cady, 21 N. Y., 365, Mr. Chief Justice 
Comstock in discussing this subject says: 


‘When the Legislature, by express enactment, denied 
this remedy to mortgagees, (ejectment after condition 
broken without foreclosure) they undoubtedly ‘supposed 
they had swept away the only remaining vestige of the 
ancient rule of the common law, which regarded a mort- 
gage asa conveyance of the freehold; yet I see nothing 
inconsistent or anomalous in allowing the possession once 


x 


< 
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acquired, for the purpose of satisfying the mortgage debt, 
to be retained until that purpose is accomplished. When 
that purpose is attained the possessory right instantly 
ceases and the title is as before in the mortgagor without ` 
areconveyance. The notion that a mortgagee’s possession, 
whether before or after default, enlarges his estate, or in 
any respect changes the simple relation of debtor and 
creditor between him and his mortgagee, rests upon no 
foundation. We may call it a just and lawful possession, 
like the possession ot any other pledge, but when its 
object is accomplished it is neither just or lawtul for an 
instant longer.” 


The rule, as laid down in the case above cited, we 
think is fair and reasonable in its application. If a mort- 
gagor desires to retain the possession of the mortgaged 
premises he may, under the law, do so until after the 
foreclosure of the mortgage and the sale of the mortgaged 
premises. But if, in order to prevent the expense of a 
foreclosure and sale of the mortgaged premises, the mort- 
gagor believes that his interests will be subserved by 
placing his mortgagee in possession, and, by allowing him 
to receive and apply the rents and profits of the mort- 
gaged premises in satisfaction of the mortgage debt, we 
can see no good reason why such an arrangement should 
not be valid and operative. 


It is also objected by counsel for respondent that there 
is no allegation in the answer that the debt which the 
mortgage in this case was given to secure was ever trans- 
ferred to the defendant by the mortgagee, J. F. Sutherlin; 
and it is argued therefrom that inasmuch as the mortgage 
is the mere incident of the debt which it is given to 
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secure, the defendant has acquired no rights in the premises 
in question. To this we answer that it does not appear 
from the pleadings that there was any note or other con- 


‘tract of indebtedness aside from the mortgage itself. 


But suppose there was a note given for the debt which the 
mortgage was intended to secure, we think the allegation 
in the answer that the mortgage was duly transferred by 
J. F. Sutherlin to defendant would be sutticient, for the 
reason that in such case the mortgage could not be duly 
transferred without the transfer of the note. We think 
the Court below erred in sustaining the demurrer to the 
answer, and this cause is remanded for further pro- 
ceedings. . 


Judgment reversed. 


JOSEPH KNOTT, Respondent, ) 


V8. 
JAMES B. and ELIZABETH 
STEPHENS, Appellants. 


APPEAL FROM MULTNOMAH COUNTY. 


Syllabus. 


1. A suit brought by the assignee of one of two 
obligees, in a bond for the conveyance of real estate, is 
not a bar to a subsequent suit for specific performance 
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between the same parties, and concerning the same land, 
commenced after the plaintiff in the former suit had 
acquired the interest in the land of both obligees in the 
bond. 


2. Time is not of the essence of a-contract to convey 
land at a future day, unless the language of the contract 
clearly indicates that it was so intended by the parties. 


3. Where, by the terms of the contract, time is not 
made material, either party may enforce performance by 
executing, or tendering the execution of the contract on 
his part, and demanding the same of the opposite party. 


Statement of Facts. 


This is a suit for specific performance of a contract to 
convey real estate. 


On the 10th day of March, 1866, the defendant, James 
B. Stephens, coutracted with Joseph Long and William” 
Foster, to sell them block No. 23 in the city of East 
Portland, for the agreed price of $600 in coin, of which 
sum $100 was then paid; and said Long and Foster exe- 
cuted and delivered to said Stephéns their joint and sev- 
eral promissory note for the payment of the remaining 
$000 two years after date, with interest:at one per cent. 
per month. : 


--On the same day (March 10, 1866) James B. and his 
wife, Elizabeth Stephens, executed and delivered, to said 
Long and Foster, a bond for a deed to said block No. 23, in 
the penal sum of $500, the conditions of which read as 
follows: “Now, therefore, on the payment of said note 
($500), the said James B. and Elizabeth Stephens, their 
heirs, executors or administrators, are to make, execute 
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and deliver, or cause to be, a good and sufficient warranty 
deed, in fee simple, to the following described * * * 
real estate, * * * to wit: block No. 23, in the city 
of East Portland, in Multnomah county, Oregon.’ By the 
terms of this bond the obligors therein reserve to them- 
selves any ferry rights or franchises which now, or in the 
future, may appertain to said: block. 


On the 12th day of March, 1867, $60, or one year’s in- 
terest, was paid on said note. In the Fall of 1867, Long 
died intestate. On the 28th day of June, 1870, Foster, 
for himself and as surviving partner of Long, deceased, 
undertook, for the consideration of $200 and the payment 
of said $500 note to Stephens, to sell and assign to said 
Knott all the right, title and interest of himself and Long, 
deceased, in and to-said block No., 28, and did in that 
manner assign said bond to Knott. 


Thereupon said Knott, on the 2d day of July, 1870, of- 
fered and tendered to said Jas. B. Stephens $760 in coin, 
as the amount then due upon said note, and demanded a 
deed to said block, which money Stephens declined to re- 
ceive and refused to execute such deed. | 


On the 22d day of July, 1870, Knott commenced suit in 
the Circuit Court for Multnomah county against Stephens 
and wife, to compel the specific performance of ‘said con- 
tract of sale by the execution of a deed to said block ac- 
cording to the terms of said bond. After issue joined by 
the pleadings and upon trial by the Uourt, defendants ob- 
tained a decree dismissing plaintiff’s cause, and for their 
costs and disbursements, which decree was rendered on 
the 13th day of February, 1871. 


Afterwards, in said year 1871, Wm. Foster was duly ap- 
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pointed as administrator of the estate of Jos. Long, de- 
ceased, by the County Court of Multnomah county, and © 
by proceedings regularly had thereafter, sold at public 
auction said Long’s interest in and to said block No. 23, 
which was purchased by Joseph Knott for $250 in coin, 
and a deed thereto was duly executed by said Foster, as 
administrator of Long’s estate, and delivered to said 
Knott on the 18th day of May, 1872. Upon obtaining 
this deed, Knott made a tender of $815 in gold coin as 
the amount then due on said $500 note, including accrued 
interest. Stephens refused the tender and refused to exe- 
cute a deed, claiming that the bond had been rescinded 
by the failure of Foster to comply with the contract of 
sale on his part. Thereupon, on the 17th day of May, 
1872, plaintiff commenced this suit and prays a decree for 
the specific performance of said contract. 


Defendants admit the execution of the bond, the pay- 
ment of $100 at the date of the execution of the bond, 
and the payment of $60 on the note on March 12th, 1867. 
Also admit the death of Long, the appointment of Foster 
as administrator of his (Long’s) estate, and the sale of 
Long’s supposed interest in said block 23 to Knott, as set 
out in complaint. But defendants deny that at the time 
of the assignment of the bond by Foster to Knott on June 
28th, 1870, or at the time of the administrator’s sale ot 
Long’s interest in the block of land in question, either 
Long’s estate or Foster had any interest in said land; but 
that the same had been forfeited by the laches of Foster 
in the non-payment of the purchase price. 


The defendants further aver that after the forfei ture of 


_ said bond by said Foster, they, being ignordnt of any pre- 
95 < 
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tended assignment of said bond to the plaintiff, or of any 
claim of Foster to said block, commenced improving the 
same in June, 1870, by driving piles thereon, and other- 
wise improving the same without objection from plaintiff 
or said Foster, until July 9th, 1870, when plaintiff for the 
first time set up claim to said block under the assignment 
of said bond of June 28th, 1870. 


Defendants also plead in bar of plaintiff's right to recover 
in this suit, the adjudication had between the same parties 
and concerning the same property, in which’ defendants 
on the 18th of February, 1871, obtained judgment against 
plaintiff dismissing his bill and for costs. Defendants, in 
their answer in this case, tender to plaintiff the $160 paid 
by Foster and Long on the biock, with accrued interest 
thereon, and offer to surrender up said $500 note, and pray 
a decree rescinding said contract. | 


Plaintiff replying, denies substantially the new matter 
set up in answer. 


The cause was by agreement of the parties referred to 
W. H. Effinger, Esq., to take and report the testimony 
and-his findings of fact, and, on the filing of his report, it 
was stipulated that a pro forma decree might be entered 
by the Court, as each party intended, in the event that 
the cause should be decided adversely to him or them, to 
appeal to this Court. Whereupon the Court below de- 
creed the relief prayed for by plaintiff, and defendants 
appeal. 7 


Bonuam, C. J. 


The determination of this cause involves the considera- 
tion of the follwing principal questions: 


are 
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1. Is the decree of the Circuit Court, rendered Febru- ' 
ary 13th, 1871, in favor of the defendants and against the 
plaintiff, dismissing his bill, conclusive ‘ot this suit, by 
placing the subject-matter thereof res judicata? 

2. In bonds or agreements for the conveyance at-a 


future time of real estate, when is time material, or of the 
essence of the contract? 


3. When, by the terms of a bond, time is not made 
of the essence of the contract, how can it be made so by 
the subsequent action of the parties, or either of them? 


4. When time becomes material, what steps are neces- 
sary to be taken to operate as a recision of the contract? 


The objection to plaintiff's right to maintain this suit 
because of the decree rendered against him February 18, 
1871, -we think cannot be maintained. In the suit in 
which that decree was rendered, although between the 
same parties.and concerning the same property, yet it is 
apparent from the complaint in that case that the plaintiff 
was not in a condition to demand specific performance ot 
the contract of sale, because he had then only acquired 
the interest of Foster in the bond of defendants by the 
assignment thereof of June 28, 1870. The attempt of 
Foster by the assignment referred to to transfer to Knott 
the one-half interest of his deceased partner, Long, in and, 
to Block No. 23 was a nullity; because he (Foster) had at 
_ that time no right or authority in law to so transfer the 
same as surviving partner of Long. Knott could in no 
event have compelled the execution of a deed to him until 
he had succeeded to the entire interest of Foster and that 
of the estate ot Long, deceased. The interest of Long’s 
estate in the property in question was not obtained by 
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plaintiff until May 13, 1872, when he secured Foster’s 
deed as administrator of the estate of Long to his (Long’s) ` 
interest in the block. This was the title to the other half 
interest in said block No. 28, acquired after the adjudica- 
tion of February 18, 1871; and Knott was then, for the 
first time, in a situation, under any circumstances, to de- 
mand of Stephens and wife a deed to the premises in 
controversy. The subject matter of the cause determined 
February 13, 1871, is not identical with that of this suit. 
Section 726 of the Code, page 255, declares, “That only 
is deemed to have been determined by a former judgment, . 
decree or order which appears upon its face to have been 
so determined, or which was actually and necessarily in- 
cluded therein or necessary thereto.’ A person who 
litigates for the title to property which he does not own, 
is not estopped thereby from setting’ up an after-acquiréd 
title. 

Burt vs. Sternburg, 4 Cowen, 563. 

New Eng. Bank vs. Lewis, 8 Pickering, 117. 

Freeman on Judgments, sec. 329. 

The time specified in a bond for a deed when the pur- 
chase price is to be paid and the deed executed, is mate- 
rial, and must be strictly observed where, from the lan- 
guage employed, it is evident that it was the intention of 
the contracting parties to so regard it. But in order that 
the obligee in a bond may be justly held to have forfeited 
his equitable interest in the land contracted to be con- 
veyed, on his failure to pay the purchase price or any part 
thereof remaining unpaid, the conditions of the bond must 
clearly and unequivocally express the intention of the par- 
ties that it should so operate. . 

Compensation, and not forfeiture, is a favorite maxim 
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with Courts of Equity; and, where the vendor, by his con- 
tract to convey, has not affirmatively expressed his inten- 
tion to make the time of payment material, Courts of 
Equity will infer that it was understood that interest on 
the deferred payments would be a sufficient compensation 
for the delay. | 

Smith vs. Robinson, 18 Ark., 533. 

Moore & Cail vs. Anders, 14 Ark., 634. 

Gouldin vs. Buckelew, 4 Cal., 107. 

Hopkins’ Chy., 548. 

9 Johns., 448. 

1-Story’s Eq. Jur., secs. 788-9. 

The conditions of the bond in this case are, that the 
defendants will execute a good and sufficient deed to block 
No. 23, on the payment by the obligees, Long and Foster, 
of the $500 note by them executed to James B. Stephens. 
No words are used to indicate an agreement or under- 
standing that Long and Foster were to forfeit the money 
already paid, or their rights under the contract, in any 
respect, if they should fail to make prompt payment when 
the note should become due. We, therefore, conclude 
that, by the terms of the bond in this case, time was not 
regarded as material; but, that the obligors (unless their 
relations were otherwise changed), ought to be regarded 
as the holders of the legal title in trust for the obligees, 
and asa security for the purchase price until the same 
-should be paid. 

Huffman vs. Hummer, 2 C. E. Green’s N. J. Equity 
R., 263. 

Loeeett vs. Edwards, Hopkin’s Chy. R. 599. 

Tyree vs. Williams, 3 Bill. Ky., 367. 

Andrews et al. vs. Sullivan, 2 Gilman, 327. 


Sg 
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Quinn vs. Roath, 87 Conn., 16. | 
In Huffman vs. Hummer, above cited, the Chancellor 
says: “As a general rule in equity, time is not deemed to 
be of the essence of the contract, unless the parties have 
expressly so treated it, or it necessarily follows from the 
nature and circumstances of the contract. And, one of the 
most frequent occasions on which Courts of Equity are 
asked to decree the specific performance of contracts is, 
where the terms for the performance and completion of 
the contract have not, in point of time, been strictly com- 
plied with.” 
1 Story’s Eq. Jur., sec. 776. 


Regarding the bond in this case, then, as not providing 
by its terms that time is of the essence of the contract, 
‘the next question is, did the circumstances of the transac- 
. tion, or the subsequent action of the contracting parties, 
cause it to become so? The, block of land in question 
was, at the date of the execution of the bond to convey 
the same, vacant and unimproved, and no actual pedal pos- 
session of the same asa distinctive block was had until 
June, 1870, when Stephens, assuming that the bond had 
been forfeited by the failure of Foster, the surviving obli- 
- gee, to pay th balance of the purchase price thereof, took 
possession of the same and commenced driving piles and 
preparing to build thereon. Until this time there was 
nothing in the situation of the premises to indicate that 
the purchasers would be expected to be more prompt in 
the fulfiilment of their engagements than would ordinarily 
be expected in cases of the sale of vacant lands, where 
time was not made material by the terms of the contract. 


It a person in the actual occupancy of lands which it . 
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was necessary for him to use and improve, either for pur- 
poses of agriculture, or for trade and commerce, should 
contract to convey the same, at a future day, on the pay- 
ment of the purchase price, the situation of the owner of 
the premises might be such as to indicate that his inter- 
ests would demand prompt compliance with the terms of 
the contract on the part of the purchaser. In such case 
the situation ‘of the owner of the land, and the purpose 
for which the same was being used at the time of the 
contract to sell, would be circumstances to indicate that 
time was regarded as material on account of the damage 
which might result to the owner in the event of delay in. 
the full consummation of the agreement. But the plead- 
ings and proofs in this case do not show such a state of 
facts. 


In this case, then, although time is not made of the 
essence of the contract, either by the terms of the bond 
or by the situation of the parties to the premises in con- 
troversy, yet defendants, if they had chosen, might have 
made it become so by demanding payment of the balance 
of the purchase price and by tendering a deed to the 
premises and notifying the obligees, or their legal repre- 
sentatives, that the contract would be regarded as re- . 
scinded unless it was executed by them within a reasona- 
ble time. But before a recision of the contract could 
be insisted upon, by the obligors in the bond, they should 
have tendered back the money already paid by Foster 
& Long, with legal accrued interest thereon, and offered 
to deliver up the $500 note which they held against them 
and thereby place them statu quo. 


In this case we think, asthe referee found, the fact to be 
z i i 
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that Stephens did once, and perhaps twice, demand pay- 
ment’of the note from Foster shortly after the same be- 
came due in March, 1868, but nothing more. There isno 
pretense on the part of defendants that they or either of 
them ever tendered back the $160 paid on the land, or 
that they offered to surrender up the note in question until 
after the commencement of this suit. It is true that 
defendants aver in their answer that at divers times during 
the year 1869 they offered to execute the deed called for 
in the bond, and notified Foster, the surviving obligee, 
that they would rescind said contract to convey unless he 
paid the note in question. But plaintiff denies this in his 
replication, and upon the proofs the case stands upon the 
oath of Stephens opposed by that of Foster; and regard- 
ing each witnesss as standing equally fair in point of 
veracity, the fact must be found against the defendants. 


Either -party in this case upon -his own motion might 
have caused the time of performance ef the contract to 
become material, by executing or tendering an execution 
of the contract on his part, and by demanding the same 
of the opposite party. But it cumes too late for the 
defendants, in order to demand a rescision of this contract, 
to tender back for the first time, after the commencement 
of this suit, the $500 note, and the $160 with interest 
which had been paid upon the land. 


We conclude, in view of all the facts in this case, that 
the defendants ought in equity to be compensated for the 
improvements which they placed upon the block of land 
in controversy in June, 1870, which we find from the 
evidence were of the value of $400 in gold coin; and that 7 
a decree of specific performance should be awarded on 


DECEMBER TERM, 1874. T61- 
Fink vs. Canyon Road Co. 


the payment of that sum in addition to the balance of the 
purchase price tendered by plaintiff and on deposit in 
Court. 


Plaintiff having accepted the condition on which the 
decree for specific performance was awarded by the Court 
by the payment of said sum of $400, the decree of the 
Court below is modified accordingly. 


A. A. FINK, Respondent, J 
VS. 


CANYON ROAD CO., Appellant. 


APPEAL FROM DOUGLAS COUNTY. 


The tendency of modern decisions is to assimilate the 

actions, rights, duties and liabilities of private corpora- 
tions to those of individuals and of commercial partner- 
ships. 
' Courts cannot disregard as illegal or unauthorized the 
dealings and acts of private corporations which, on their 
face or according to their apparent unpor, are within oa 
charters or articles. 


_ Artificial bodies, like natural persons, are entitled to the 
benefit of the rule which. imputes pone. lather than 
wrong to the conduct of men. 

Corporations are bound by their simple contracts and 
by other acts of their officers and agents performed in the 
discharge see ordinary duties. — 
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“Where the cause is tried by the Court without the inter- 
vention of a jury, the findings must be sufficient to sus- 
tain the judgment, and must cover al! the material issues. 

The complaint alleges that the Canyon Road Company 
is a private corporation; that on November 9, 1868, it 
was indebted to oue Rose in the sum of $50, coin, and by 
its Secretary duly authorized thereto, drew its draft or 
order in writing, directed to its Treasurer, in favor of said 
Rose, or bearer, for $50; that said draft or order was duly 
delivered to Rose, who, for a value, afterwards transferred 
and delivered it to Fink, who is now the owner and holder 
thereof; that said draft was duly presented to said Treas- 
urer and by him endorsed “not paid for want of funds,” ` 
and that there is now due and payable from said Com- 
pany to said Fink the sum of $50 and interest from the 
date of presentment. | 

A second cause of action upon another draft of the same 
character and amount is similarly stated. 

The defendant denied the indebtedness, the authority 
of its Secretary to draw the draft; denied that it was 
transferred for value, or that Fink was owner and holder, 
or that any sum was due or payable thereon. The answer 
also alleges that the order was issued without authority or 
consent of the Company, out of its regular course of busi- 
ness “and without consideration to it;’’ that-1t was re- 
ceived by Fink after its maturity and with notice and 
knowledge of the facts pleaded. 


Similar answer is made to the second cause of action. 


The reply denies all the new matter set up in the 
answer. 
By consent of the parties in open Court, a jury was 
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waived and the cause was tried by the Court. -After hear- 
ing -proofs and ee the Court below found as fol- 
lows: 

1. That the defendant was and is a private corporation, 
duly incorporated under the laws of the State of Oregon. 

2. That they incorporated for the purpose of construct- 
ing and maintaining a toll road through the canyon in 
Douglas county, Oregon. 

8. That- on the 9th day of November, 1868, said cor- 
poration issued and delivered to one Aaron Rose a warrant 


or order, ot which the following is a copy: _ 
No. 581.] RosEBURG, Oregon, Nov. 9, 1868. ($50. 
To the Treasurer of Canyon Road Company: 
Pay to Aaron Rose, or bearer, fifty (coin) dollars, for expenses attend- 
ing meeting. By order of Board of Directors. 
I certify that the aboye is correct, 
‘Wo. R. WILLIS, 
President C. R. ©. — 
S. F. CHADWICK, 
Secretary O. R. O; 


4. That on the 21st day of May, 1869, defendant issued 
another order, copy of the above, except dates. 

5. That on the back of each of said orders is the fol- 
lowing indorsement: 


Presented and not paid for want of funds. 
SoL. ABRAHAM, 
Treasurer ©. R. O. 
May 18, 1873. 
6. That the plaintiff herein became the owner and 
holder of said warrants or orders, for value, prior to the 


commencement of this action. 

Upon these findings of fact the Court below entered 
judgment in favor of Fink and against said Company for 
one hundred and fourteen dollars and fifty cents in coin. 
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From this judgment an appeal was taken and numerous 
errors are alleged. 


WATSON & LANE and WM. R. WILLIS, for Appellant, claim: 


1. That the facts found by the Court are not sufficient 
to entitle the plaintiff to a judgment. 
Clark vs. Des Moines, 6 Am. L. R., 146 and note. 
Abb. Dig. Law of Corp., pp. 283, 288, secs. 60, 101. . 


2. That the Court should have passed upon all the 
issues, and not having done so the judgment should be 
reversed. 

5 Bos., 658, 668. 

6 id., 668. 

61 Pa., 352. 

10 Wis., 418. 

Code, Secs. 216; 217. 

3. A party dealing with the officers of a corporation is 
bound to know what authority they have. 

Adrian vs. Roome, 52 Barb., 399, 410, 411. 
MecCallough vs. Moss, 5 Denio, 567. 

J. F. GAZLEY and W. W. THAYER for Respondent, claim: ` 

1. That the answer tenders no issue except as to the 
negotiation of the drafts to respondent. 

2. That the drafts were in legal effect the promissory 
notes of the Company, and were obligatory upon it. 

15 N. Y., 337. 
Ang. & Ames on Corp., p. 254, Sec. 268. ` 
3. That the Court passed upon all the material issues. 


McArtuur, J. 
The instruments declared on are orders by the Com- 
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pany on itself{—mere directions to its Treasurer to pay the 
amounts indicated to the bearer. In legal effect they are 
the promissory: notes of the Company.’ 

Fairchilds vs. O. C. & R. R. Co., 15 N. Y., 837. 


We cannot adopt the views of appellant’s counsel and 
decide that the issuance of instruments of this character, 
by the Company, ultra vires, because in issuing them the 
Company exercised: incidental powers which are within, 
or rather grow out of the general powers of corporations 
of this class. The doctrine of Clark vs. Des Moines, 6 
Am. L. Reg., which is that in case of a municipal corpo- 
ration a person taking its warrants is bound at his peril to 
ascertain the nature and extent of the power of the officers 
of the corporation, cannot apply herein to the extent 
claimed by appellant’s counsel, for the reason that this is 
not a municipal corporation. The law applicable to 
municipal corporations is in many respects different from 
that governing private corporations. - Private corporations 
act through their agents, as do municipal corporations, but 
the tendency of modern decisions is to assimilate the 
actions, rights, duties and liabilities of private corpora- 
tions to those of individuals and of commercial partner- 
ship. 

Conro vs. Port Henry Iron Co., 12 Barb., 64. 


Courts cannot disregard as illegal or unauthorized the 
dealings and the acts of private corporations which on 
their face, or according to their apparent import, are 
within their charter or articles. In the absence of proof 
there is no legal presumption that the law_has been vio- 
lated. On the contrary artificial bodies, like natural per- 
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sons, are entitled to the benefit of the rule which imports 
honesty rather than wrong to the conduct of men. 
Chautauqua Co. Bank vs. Risley, 19 N. Y., 381: 


In Safford vs. Wyckoff, 4 Hill, 442, the action was 
against a banking association upon a draft or bill of ex- 
change. Chancellor Walworth, while dissenting upon 
another ground, said: “ Whee a corporation is authorized 
to give a negotiable security for any purpose, and there is 
nothing to show for what the particular security was 
given, if there is nothing on the face of the instrument 
itself to create a suspicion that it was issued for an illegal 
object, the Court will presume that it was given for a legiti- 
mate purpose rather than for one which was unauthorized 
and illegal.”’ 

Corporations are certainly bound by their simple con- 
tracts, and by other acts of their officers and agents, made 
and performed in the discharge of their ordinary duties; 
and the Courts have carried this doctrine so far as to hold 
that they -may take notice of the general nature of the 
duties of a cashier in and about a banking office, and, 
without evidence of usage or express authority, hold him 
authorized to do all incidental acts necessary to the per- 
formance of those general duties. 

Watson vs. Bennett et al., 12 Barb., 196. 


This case is cited more to show the tendency of modern 
decisions than trom any present applicability. [t presses 
close upon the very verge of the law, and further we 
think the Courts ought not to go. In Angel & Ames on 
Corporations (p. 292), the law is well stated to be, that 
unless the act of incorporation expressly prescribe the con- 
trary, the duly authorized agents of corporations, as of 
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natural persons may, within the scope of their authority, 
bind them by simple as well as by sealed contracts; and 
that, too, in both cases, whether authorized by deed or 
vote; and from their acts or conduċt, as well as from the 
acts or conduct of the agents of natural. persons, implica- 
tions may be made, either for or against their constituents. 
These general rules are applicable alike to those corpora- 
tions formed under general incorporation law and those | 
created by legislative charter. 

In Fister vs. La Rue, 15 Barb., 328, the analogies to be 
drawn from which are applicable to the case in hand, 
the plaintiff brought her action in a Justice’s Court 
=- against the trustees of a school district. She was em- 
ployed by one of the trustees only, after consulting the 
others separately and obtaining their permission to teach 
the district school for six weeks. Al three of the trustees 
sent children to school as did the district generally. The 
‘defense was a denial of the services and payment. The 
plaintiff had a verdict. An appeal was prosecuted to the ` 
County Court, in pursuance of a statute of the State of 
New York, and the judgment of the Justice was reversed 
for the following among other reasons, that it did not 
appear, from the Justice’s return, that the defendants had 
employed the plaintiff to teach, at a legal meeting of all 
their number for that purpose, or at a meeting of a major- 
ity of the defendants after notice toall. This the Supreme 
Court held to be erroneous, and ‘held further, that no such 
proof was necessary in a case like this, where the action 
was brought upon an executed contract to recover for 
services rendered under it. It is well settled, at least in 
this country, that where a person is employed for a cor- 
poration, by one assuming to act in its behalf, and goes on 
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and renders the services-according to the agreement, with 
the knowledge of its officers, and without notice that the 
contract is not recognized as valid and binding, such cor- 
poration will be held to have sanctioned and ratified the 
contract, and be compelled to pay for the services accord- 
ing to agreement. Having availed itself of the services, 
and received the benefits, it is bound in conscience to pay, 
and will not be heard to say that the original agreement 
was not made by a person legally authorized to contract. 
In the same case it is well said that the law raises the same 
presumptions against corporations, in such cases, as against 
natural persons. 

In this case we think the Road Company is estopped to 
deny the regularity, as well as the legality of its acts in 
issuing the orders declared on. They were drawn by the 
Secretary, signed by the President and indorsed by the 
Treasurer. To lay down a principle which would permit 
these officers now to deny their own solemn act and shield, 
themselves behind the doctrine of ultra vires, would be 
substantially investing them with power at their own 
pleasure to avoid the consequences of their own acts, and 
at the same time render all who have performed any sort 
of labor or service for them, and received orders of this 
kind, remedyless. If no reliance is to be placed upon, and 
: no credit given to, the drafts or orders of a private corpo- 
ration, which are prima facie regularly executed and is- 
sued in pursuance of a power directly conferred, or of a 
clearly incidental and necessary power, attested by the 
signatures of their officers, ‘upon whom the control of their 
affairs is devolved by law, upon what can reliance be 
placed? 

ƏT Cal., 598. 
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This is one of the most direct, formal and solemn assur- 
ances that can possibly be given. It is one of the legally 
appointed modes in which a large class of private corpo- 
rations deal with the world and establish credit. Whena 
draft or order of this kind finds its way into- the market 
and is ‘purchased by a stranger, he, and the commercial 
world generally, has little opportunity or means of ascer- 
taining the circumstances under which it was drawn or 
issued. No opportunity is afforded a-stranger to examine 
the books, papers and proceedings of a private corpora- 
tion, for they are private property. Whenever the corpo- 
ration acts it is through its agents, and if their formal as- 
surances and solemn signatures are not reliable, then none 
of their acts can be depended on, and those dealing with 
them are absolutely without adequate protection. The 
rule stated not only rests upon principle and authority, but 
is founded upon common honesty and solid sense. 


In McCullough vs. Moss, 5 Denio, 577, it is said that 
the right of a corporation to make a promissory note for a 
debt incurred in the course of its business, although not 
expressly authorized to contract in that form, appears to 
be conceded in our Courts, citing 1 Cow., 513, and 9 
Paige, 470. As this case was cited and relied upon by 
appellant’s counsel I have examined it with great care and 
am unable to discover that the opinion of the aifferent 
Senators warrant the conclusions of the reporter as ex- 
pressed in the syllabus, save the one just set forth. 


The following analysis of the case made by Millard, J., 
and forming part of the opinion of the Court in Moss vs. 
McCullough, 7 Barb., 284, shows what was really decided, . 
and the consequences of the decision: “Gardiner, the | 
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Lieutenant Governor, -expressed the opinion (1) that the 
Circuit Judge erred in refusing to submit to the jury 
the question whether a part of the consideration of 
the note did not accrue before the defendant became a 
stockholder, and that for such refusal the judgment should 
be reversed and a new trial awarded. (2.) He intimates 
that the stockholder is a guarantor for the company, and 
that the action should be brought inthe name of the 
original: party to the note, and that this lability was not 
negotiable. (8.) His third objection to the ruling of the 
Circuit Judge is substantially like the first, via, that there 
was evidence to show that a part of the damages which 
were included in the note accrued before the defendant 
became a stockholder. (4.) He inclined to the opinion 
that an entire agreement could not be divided. 

If the judgment of the Supreme Court was reversed, 
for the first or third reasons assigned by Gardiner, Lt. 
Gov., the Court below should not have non-suited the 
plaintiff, but have submitted the question of fact to the 
jury. And if the judgment was reversed for the second 
reason it should have been final and no venire de novo 
should have been awarded. 

The opinion of Mr. Senator Lott decides— 

1. That the plaintiff did not show on the trial that the 
note in question was executed by the authority of the 
corporation. 

2. /That the evidence of its subsequent ratification was 
insufficient. 

8. That the note was not obligatory upon the Com- 
pany, because it was not given in the legitimate course of 
their business. They had no right to buy a farm, a school 
house or threshing machine, etc. l 
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4, That the question whether a part of the considera- 
tion of the note accrued prior to the defendant’s becoming 
a stockholder should have been submitted to the jury. 


A reversal of the judgment for the first, second or 
fourth reason would not have concluded: the judge trying 
the cause, unless the testimony was the same as on a 
former trial. But the testimony on the last trial was 
much strouger for the plaintiff than on the preceding trial 
and should, I think, have carried the cause to the jury on 
the principles contained in Senator Lott’s first, second and 
fourth reasons. A reversal for the third reason should have 
been final, because, if true, it showed that the plaintiff 
had no cause of action. 


Mr. Senator Putnam, in his opinion, repudiates the 
notion of guaranty put forth in the opinion of Lieutenant 
Governor Gardiner. He thinks, | 

1. The plaintiff, in the first place, had not shown any 
authority in the officers of the company to give the note. 

2. That the defendant was not liable, because he was 
not a stockholder at the time this suit was commenced; and, — 


3. That the consideration of the note was illegal, as it 
was given in part for property which had no connection 
with the business of the corporation. 

If the judgment was reversed for the first objection, 
there should have been a new trial; and if the testimony, 
as to the authority to give the note, was materially 
strengthened, the cause should have been submitted to 
the jury. If it was reversed for the two last objections, it 
should have been final. : 

Mr. Senator Barlow went for an affirmance of the judg- 
ment, thus concurring in substance with the Supreme 
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Court. He also expresses the opinion that the judgment 
against the company finally settled every question as to 
the validity of the note, and that the defendant could not 
go back of that judgment and take issue upon the liabil- 
ity of the company, thus concurring with Chief Justice 
Spencer in Slee vs. Bloom, 20 John., 669. Seven other 
senators concurred with him. 


The fact that a venire de novo was awarded, affords deci- 
sive evidence that a majority of the Court did not concur 
with the Lieutenant Governor, Gardiner, on. his second 
point, nor with Mr. Lott in his third, nor with Mr. Putnam 
in his lasttwo. We have no means of determining upon 
. which of the other reasons it was reversed. We must pre- 
sume that it was reversed for a reason which the Court 
thought could or might be obviated on. a further trial, or 
they would not have.awarded a venire de novo.’ 


So much for the case relied upon by counsel for appel- 
lant. Mr. Justice Willard’s analysis of it shows how 
utterly worthless it is as a precedent to guide this Court to 
a correct conclusion in the case in hand. 


The point decided in Adriance vs. Rome, 52 Barb., 399, 
was, that the superintendent of a manufacturing company, 
whose actual authority was “to have charge of the manu- 
facturing department of the works, audit bills for materi- 
als and labor, and to appoint and discharge foremen and 
workmen,’ had no authority to make a loan of money in 
the name of the company, and execute a contract in its: 
name, agreeing to sell and deliver to the lender a specified 
quantity of iron in consideration thereof. Gilbert, J., who 
rendered the opinion, had no doubt a corporation might 
be bound by the’acts of a general agent, in the same man- 
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ner as private individuals, and persons dealing in good 
faith with such agents are not presumed to know the pri- 
vate instructions which may have been’ given him by his 
principal. After declaring that that principle would not. 
aid the plaintiffs, he proceeded to lay down the law as 
applicable to the very question raised in the case before 
him, which was as above stated. I find nothing in the 
case sustaining the appellants. 


Where a cause is tried by the Court without the inter- 
vention of a jury, there must be findings of fact sufficient 
to sustain the judgment. All the material issues should 
be passed upon. It is needless to cite authorities upon 
points so obviously clear and so thoroughly settled. In 
the case now under consideration we think the Court below 
did not proceed to render its judgment in disregard of 
these principles of law. The denial of indebtedness is the 
denial of a mere conclusion of law in this action. The 
Company was estopped to deny the authority of its Secre- 
tary to draw the drafts. The third finding of the Court 
covers the allegations in the answer that the order was 
issued without the authority or consent of the appellant 
and out of its regular course of business. The allegation 
that these drafts were “without consideration to it’’ (the 
Company) is not sufficiently pleaded and does not tender 
an issue. 

19 Cal., 14T. 
19 Ab. Pr., 97. 
2 Estee Pldgs., 757. 
7 All the other material issues are covered by the other 
findings. i 
Judgmënt affirmed. 
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NEWELL RUSSELL, Respondent, 
| vs. 


J. M. SWIFT, Appellant. J 
APPEAL FROM BAKER COUNTY. 


Our statute contemplates that in order to obtain a judg- 
ment for gold coin the contract should be in writing, but 
under the rules of pleading it is not necessary the contract 
should be averred to be in writing, but if questioned or 
denied it must be proved on the trial by the writing. 


This action was brought by respondent at the May term, 
1874, of the Circuit Court for Baker County. The com- 
plaint alleges that the plaintiff rendered service and per- 
formed labor for the defendant, at his (defendant’s) special 
instance and request, from August 21, 1872, to April 23, | 
1873; for which defendant undertook and promised to pay’ 
the plaintiff at the rate of $85 per month in gold coin, 
amounting in all to the sum of $267 17. Ofthis amount 
$58 has been paid, leaving a balance due of $212 09; that 
on October 14, 1872, plaintiff loaned the defendant the 
sum of $13 30, which, together with interest, amounts to 
$14 30; that in December, 1872, plaintiff paid certain 
parties on defendant’s account and at defendant’s request, 
the several sums of $2 50 and $1 18, in all $3 63. The 
extent of the recovery sought is $2380 in gold coin. 


The defendant, answering, alleges that after the cause 
of action set forth in the complaint, and before the com- 
mencement of the action (May 28, 1873) the defendant 
delivered to the plaintiff, and the plaintiff accepted and 
received $64 05 in gold coin, in full satisfaction and dis- 
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charge of the several alleged promises and items of in- 
debtedness set out in the complaint. 


For reply the plaintiff denies that he received or 
accepted from defendant the sum of $64 09 in coin, or any 
other sum, in full or other satisfaction or discharge of the 
alleged promises or items of indebtedness set forth in the 
complaint. By consent'of parties the action was tried by , 
the Court, the affirmative resting with the defendant. 
Upon such trial tae Court found as conclusions of fact: 

1. That the detendant has failed to establish the de- 
fense set up in the answer; and 

2. That the defendant is indebted to the plaintiff in 
the sum of $230, in gold coin, with legal interest from 
June 16, 1873, and as conclusions of law— 

That the plaintiff was entitled to a judgment against 
the defendant for the said sum, together with costs and 
disbursements, and judgment was rendered accordingly. 


From this judgment appellant appeals to this Court. 


.S. F. CHADWICK for Respondent. 
. KNIGHT & LORD for Appellant. 


PRIM, J. 


It is claimed by appellant that a judgment for gold coin 
can only be rendered on a written contract to pay such 
particular kind of money and that it should be averred in 
the complaint that the -contract was in writing. Our 
statute provides “that the several Courts, within this 
State, in giving judgment * a = i 
on a written contract, for the payment of gold coin, 

x x x * x ak 


shall, if either party require-it, adjudge that the principal _ 
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sum, so contracted, and the interest thereon, shall be paid 
in the kind of money so specified in said contract.’ 


Gen. Laws, p. 743, Sec. 1. 


In this cause it is alleged in the complaint that the de- 
fendant promised to pay gold coin without averring that 
the contract was in writing. This allegation is not denied. 
The only defense made in the answer is payment and sat- 
isfaction. And this defense not having been made out, 
and the allegations of the complaint not being denied by 
the answer, they are to be taken as true, and the Court 
below so found. 


_ The judgment is for coin, and the question arises, does 
the failure to aver that the contract was in writing render 
the complaint insufficient to sustain such judgment? To 
this we answer, that in cases of this kind it is not neces- 
sary to allege in the complaint that the contract was in 
writing, but if it is questioned or denied, it must be proved 
on the trial by the writing. 
Taylor vs. Patterson & Semple, Dec..Term, 1873. 


' The principle laid down in that case, we think, is de- 
cisive of this one. Bonham, J., who delivered the opinion 
of the Court, said, “although our statute requires (or at 
least contemplates) that a contract for the payment of gold 
coin, to be valid, must be in writing, yet the rules of 
pleading in such cases do not require the complaint to 
aver that such agreement was in writing. The statute 
above referred to, and commonly known as the ‘Specific 
Contract Act,’ does not operate to change the rule of 
pleading in actions to recover gold coin, but only requires 
a different quality of evidence.” The authorities cited 
fully sustain the decision announced. 
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The majority of the Court are of the opinion the judg- 
ment should be affirmed. _ 
Bonham, C. J., dissents. 


4 


THOMAS J. BUFORD, Respondent, 


THE NEW YORK LIFE INSURANCE 
COMPANY, Appellant. 


APPEAL FROM MARION COUNTY. 
Syllabus, 


| 
vs. ° | 
J 


A warranty in insurance is part of the contract, evi- 
denced by the policy, and is a binding agreement that 
the facts stated are strictly tru 

A representation is a statement in regard toa material 
fact made by the applicant for insurance to the insurer 
with reference to a proposed contract of insurance. They 
are not part of the contract, but merely collateral to it. 


It is sufficient if representations be substantially ‘true 
while warranties must be strictly complied with. 

Warranties are conditions precedent and their truth 
must be pleaded by the assured upon whom the burden 
of proving them rests. 


The falsity of representation is matter of defense to be 
pleaded and proved by the insurer. 
98 
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Statement of the case. 


The complaint alleges that a policy of insurance was 
issued by the New York Life Insurance Company to 
Thomas J. Buford on the life of his brother, Albert C. 
Buford; that all the conditions of the contract, concerning 
it, have been performed on the part of respondent 
and the said Albert C. Buford. 

Tbe answer admits the issuance of the policy for the 
consideration and in pursuance of the application named 
in the complaint, and sets out in full some of the questions 
and answers contained in said application and alleges that 
said questions and the answers thereto are warranties and 
that the answers to the questions, so set forth, are untrue 
and the policy thereon void. 

The questions and answers set out are as follows: 

13. Has the party (meaning the said Albert C. Bu- 
ford) ever been seriously ill? Ifso, with what complaint, 
and who was his medical attendant? (State the name and 
residence.) 

Answer. No. 

14. Is the said party (meaning the said Albert C. 
Buford) now in good health? 

Answer. Yes. 

23. Has any proposal to insure the life of said party 
(meaning the said Albert C. Buford) ever been declined? 
If so, by what company? | 

Answer. No. 

24. Has any proposal or application to insure the life 
of said party (meaning the said Albert C. Buford) ever 
been made to any company or agent upon which a policy 
has not been issued? Ifso,-state particulars. | 
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Answer. No. 


25. Has any physician given an unfavorable opinion 
upon the life of the said party (meaning the said Albert 
C. Buford) with reference to life insurance? If so, state 
particulars. 

Answer. No. 


85. Is the party aware that any untrue or fraudulent 
answer to the above questions, referring to the questions - 
in said application, and including these hereinbefore set 
forth, or any suppression of facts in regard to the party’s 
health, will vitiate the policy and forfeit all payments 
made thereon? | 

Answer. Yes. 


And with a full knowledge and understanding of the 
effect of said questions and answers last aforesaid the said 
plaintiff made the following declaration, agreement and 
warranty: “I do hereby declare that the age of Albert 
C. Buford above named, does not now exceed 24 years; 
that he is now in good health, and does ordinarily enjoy 
good health, and in the above proposals, I have not with- 
held any material cireumstance or information touching the 
past or present state of health or habits of life of said 
person with which the Trustees of the New York Life In- 
surance Company ought to be made acquainted. And I 
do hereby agree that the statements and representations 
contained in the foregoing application and declaration shall 
be the basis of the contract between me and the said 
Company, the truthfulness of which statements I do hereby 
warrant, and if any of them are in any respect untrue, the 
policy which may be issued hereon shall be void.”’ 


‘The replication denies that the questions contained in 
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said application were or are warranties, or that the answers 
Q 

to the questions specified in said answer were or are 

untrue, or that said policy was or is vaid. 


MALLORY & SHAW, for Appellant. 
THAYER & WILLIAMS, for Respondent. 


Prim, J. 

This was an action in the Circuit Court of Marion county, 
upon a policy of life insurance issued to respondent upon 
the life of his brother, Albert C. Buford, by the New York 
Life Insurance Company. 

The respondent recovered a judgment in the Court below 
in the sum of $2,666, and costs and disbursements, from 
which appellant has appealed to this Court. 


At the trial, in the Court below, the appellant asked the 
Court to instruct the jury as follows: 


1. That the anwers, by the plaintifl, to the printed 
‘questions contained in the application to the Insurance 
Company for a policy of insurance, when such application 
is made a part of the policy, are warranties, and must be 
true as stated, or the policy will be void. | 
2. Ifthe jury shall find, from the evidence, ‘that, in 
the plaintiff’s application for the policy upon which this 
action was based, the following question was contained: 
. 23, Has a proposal to insure the life of the said party 
ever been declined? If so, by what company?” and shall 
find that the answer to said interrogatory was “no,” and 
shall find that a proposal to insure the life of said Albert 
C. Buford had been declined by another company prior to 
the time of making said answer, then the policy which was 
issued on said application was void. 


on 
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8. If the jury find, from the evidence, that among the 
interrogatories in the application of the plaintiff, upon which 
the policy of insurance upon which ‘this action is based 
issued, there was the following question, to wit: “24. Has 
any proposal to insure ife of said party ever been 
made to any company ae upon which “a policy has 
not been issued? if so, state\particulars.’”’ And, if the 
jury find that a proposal or application to insure the life of 
the said Albert C. Buford had been made to another com- 
pany or agent, upon which a policy had not been issued 
before the application was made to defendant for the 
policy on which this action is brought, and that said pro- - 
posal had been made, and a policy had not been issued by 
such other company, then said answer is not true, and the 
policy issued on said application is void. 


4, Ifthe jury find, from the evidence, that in said 
application the following question was contained, to wit: 
“25, Has any physician given an unfavorable opinion upon 
the life of the party, with reference to life insurance? If 
so, state particulars;” and, if they find that the answer to 
said question was “no,” and if they find that a physician 
had-fiven an unfavorable opinion upon the life of the said 
party, with reference to life insurance, which fact, and the 
particulars thereof, were not stated in said answer, then 
said answer was untrue, and the policy issued upon. said 
application was and is void. | 


These instructions were all refused by the Court below, - 
to which ruling appellant excepted and nemiga in this 
Court as error. 

-Instruction No. l we think was erroneous and properly 
refused. 
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The Court was asked in that instruction to submit to.the 
jury the question whether the application for the policy of 
insurance had been made a part of the policy by the agree- 
ment of the parties. That was a matter with which the 
jury had nothing to do. Both the application and policy 
were in writing, and it was not only the province but the 
duty of the Court to examine those papers and construe 
them, and then instruct the jury whether the statements 
contained in the application and the declaration subjoined 
thereto were warranties or representations, and how they 
were to be considered by the jury. 


A warranty in insurance is defined “to be a part of the 
contract evidenced by the policy, and a binding agreement 
that the facts stated are strictly true.’’ 

1 Phillips on Insurance, 154—756, 
Flanders on Insurance, 204-205. ` 


A representation in insurance is defined by the authori- 
ties to be “a statement in regard to a material fact made 
by the applicant for insurance to the insurer, with refer- 
ence to a proposed contract of insurance. As representa- 
tions simply, they are not a part of the contract of insur- 
ance,” but merely collateral to it. D 

1 Phillips on Insurance, Sec. 524. 


17 Minn., 504. 

It is held by the authorities generally that “it is suf 
ficient if representations be substantially true, while a 
warranty must be strictly complied with.”’ 

In 12 Cush., 416, Chief Justice Shaw, in illustrating the 
distinction between a warranty and representation, said, 
“the difference is most essential. If any statement of 
fact, however unimportant it may have been regarded by 
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both parties to the contract, is a warranty, and if it hap- 
pens-to be untrue, it avoids the policy. If it be construed 
as a representation and is untrue, it doés not avoid the con- 
tract, if not willful, or if not material.” | 

31 Iowa, 227. 

98 Mass., 387. i 

17 Minn., 504. è 

1 Phillips on Insurance, 534. 

A false warranty avoids a policy, while a false repre- 
sentation does not, unless it relates to something material 
in fact or made so by the contract of the parties: War- 
ranties are conditions precedent, and their truth must be 
pleaded by the assured, upon whom.the burden of proving 
the same rests, “whereas the falsity of representations is 
matter of defense to be pleaded and proved by the in- 
surer.” 

17 Minn., 505. 
"98 Mass., 381. 


The declaration subjoined to the application for the 
policy of insurance issued in this case contains the follow- 
ing agreement: “And Ido hereby agree`that the state- 
ment and representations contained in the foregoing ap- 
plication and declaration shall be the basis of the contract 
between me and the said Company, the truthfulness of 
which statements I do hereby warrant, and if the same, or 
any of them, are in any respect untrue, the policy maiga 
may be issued hereon shall be void.” 


The policy issued by said Company contains the follow- 
ing provision: “In consideration of the statements and 
representations submitted to its officers at the home office, 
and contained in the written application for this policy, ` 


784 = DECISIONS SUPREME COURT, 


Buford vs. N. Y. Life Insurance Co. 


‘and in the declaration thereto subjoined, (all of which state- 
ments and representations have been and are hereby war- 
ranted by the applicant to be true, and are by the parties 
hereto referred to and made a part of the contract) upon 
the faith of which statements and representations this 
policy issued.’’ The policy contains the further provision 
that “if any of the statements or representations herein 
above in the first paragraph of this policy referred to, 
shall be found in any respect untrue, then and in every 
such case, this policy shall be null and void.” 


Thus it will be seen that the statements and represen- 
tations, contained in the application of plaintiff for a 
policy of insurance, were made warranties by the express 
agreement of the parties. 

Instructions numbered two, three and four, which the 
defendant requested the Court to give, we think were 
improperly refused. | 

But it is insisted by respondent that instruction number 
two is incorrect in two important particulars— 

1. Because the evidence shows clearly that no Com- 
pany had ever declined a proposal to insure the life of 
Albert C. Buford; that there was no conflict in the testi- 
mony on that point. 

2. That it permitted the jury to find “that if a pro- 
posal to insure the life of Buford had been declined by 
another Company” the policy was void. 


In answer to the first proposition we say that the instruc- 
tion was pertinent, if there was any testimony tending to 
show that a proposal to insure the life of said party had 
been declined by another company. Whether the evi- 
dence was sufficient to establish the fact was a question to 
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be submitted to, and passed upon by, the jury and not by 
the Court. As tothe second objection, we think it was 


proper to instruct the jury that the policy was void, if they 


found, from the evidence, that a proposal to insure the life 
of Albert C. Buford had been declined by another com- 
pany prior to the time of making said answer. But it is 
further claimed, by respondent, that these instructions 


were substantially embraced in the general instructions 
given by the Court, and therefore it was not error to | 


refuse the special instructions asked. This proposition is 
correct, if true in fact; but, on looking into the general 
instructions given by the Court, so far as reported in the 
bill of exceptions, we think they fail to cover the instruc- 
tions asked and refused. The Court instructed the jury as 
follows: “ That insurance companies have a right to pro- 
pose such questions to applicants for policies as are con- 
tained in said application, and it is the duty of the person 
making the application to answer truly; that the Company 
have a right to kiow whether a person applying for a pol- 
icy has ever been rejected by another company, or whether 
any physician has ever given an unfavorable opinion upon 
the lite of the person with reference to life insurance, and 
to know all the circumstances concerning the same. Such 
inquiries are’ material and should be truly answered.” 
While the instructions given by the Court were correct 


thus far, yet they fail to cover fully the instructions asked 


by appellant in this—the jury was told that insurance 
companies had a right to ask such questions of persons 
making applications for policies of insurance; that such 
questions were material and should be truly answered by 


such applicants, but failed to inform them that if such 
99 m 
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questions were not answered truthfully it would avoid the 


policy. 

It appears however that the Court instructed the jury, 
in connection with what is quoted above, as follows: . That 
any false answer, to be a breach of warranty of the assured, 
must be in reference to some matter that is a material 
, inquiry, and of its materiality the jury may determine under 
the instructions of the Court, and if they believe, from 
the evidence, that the Company, the defendant in this 
action, would have issued the policy, if the answers to the 
interrogatories were untrue in some immaterial respects, 
the same as they would have done if the answers had been 
strictly and literally true, that then the plaintiff might 
recover. 


“ That the Court. knew no reason why any different rule 
should obtain in regard to a policy « of insurance than was 
applicable to a warranty in the case ‘of the sale of a horse. 
- That, to make such a warranty affect the validity of the 
sale it must be-in reference to some material matter 
which the other contracting party, by the rules of fair 
dealing, would have the right to expect the warranting 
party to truly disclose.”’ 


By an examination of these instructions it will be seen 
that the Court, instead of instructing the jury that if they 
found, fromi the evidence, that the answers to the interrog- 
`- atories contained in the application were untrue, that then 
the policy was void, did instruct that they might find for > 
the plaintiff if they believed that the Company would 
have issued the policy, notwithstanding the answers to said 
interrogatories were untrue in some immaterial. respects. 

It follows, from the views herein expressed, that judg- 
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‘ment must be reversed, and thè cause remanded below for 
a new trial. ) 


Judgment reversed. ' 


STATE OF OREGON, Respondent, 
VS. 


THOMAS GERRAND, Appellant. J 


APPEAL FROM MARION COUNTY. 


Res -geste:—To make’ declarations a part of the res 
geste they must be contemporaneous with the main fact; 
but in order to be contemporaneous they are not required 
to be precisely concurrent in time. _ 

Evidence of attempts to escape by a prisoner is ad- 
missible and tends to establish guilt. 

Dying declarations.—Dying’ declarations to be admiss- 
ible must be shown to have been made under a conscious- 
ness of impending death, and respecting the cause of the 
death. l : 

Jury, charge of Court—lIf, on a trial for murder, there 
. is no evidence of facts and circumstances such as would, 
under the law, reduce the crime charged to manslaughter, 
the Judge may so inform the jury.’ 


Good character.—Evidence of good character when | 
offered by a prisoner ought to be submitted to the con- 
sideration of the jury together with the other facts and 
circumstances of the case, to be weighed by them witb. 
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the other evidence in the case in determining the guilt or 
innocence of the accused. 


Murder, first degree, what constitutes—To constitute 
murder in the first degree the killing must be done 
purposely and of deliberate and premeditated malice, or 
in the. commission or attempt to commit rape, arson, 
robbery or burglary. 

Design to kill, when formed, deliberation.—There is no 
length of time fixed by the law for the deliberation 
necessary to make an offense murder in the first degree 
which would otherwise be murder in the second degree, 
but the evidence must show that the design to kill was 
formed in cool blood, and not hastily upon the occasion. 


E. C. BRONAUGH and JOHN M. GEARIN for Appellant. 
MURPHY, WHITNEY and BOISE & WILLIS for Respondent. 


Burnett, J. 


The defendant (appellant herein) was tried at the 
November term, 1874, of the Cireuit Court for Marion 
county, for the crime of murder, in killing Thos. Hub- | 
bard, and found guilty.. The case comes into this Court on 
appeal, on exceptions to the ruling of the Court below on 
the admission of evidence, and certain instructions given 
by the Court to the jury. 


The first objection is to the testimony of the witness, 
Castleman, as to what the prisoner said soon after the 
shooting took place, where it was done. 


This testimony was properly admitted. Defendant's 
threat to shoot the witness for simply enquiring what was 
the matter had a tendency to prove wickedness and 
malice in the transaction that had just before taken place. 
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To make declarations a part of the res geste they must 


be contemporaneous with the main fact, but in order to 
be contemporaneous they are not required to be precisely 
concurrent in time. If the declarations spring out of the 
transaction, if they elucidate it, if they.are voluntary and 
spontaneous, and if they are made at a time so near to it 
as reasonably to preclude the idea of deliberate design, 
they are then to be regarded as contemporaneous. 
Mitcheson vs. The State, 11 Geo., 615, 


The next objection is that the Court erred in admitting - 
evidence that the prisoner attempted to escape. This- 


objection is not well taken. Attempts to escape are 
always admissible and if shown tend to prove guilt, 


1st Wharton, Sec. 714. 
The next objection is to the admission of the testimony 


of Dr. Bailey, the attending physician, as to the declara- 


tions of the deceased after he was shot. 


It is claimed first, that no sufficient ground was laid for 
the admission of the statements of the deceased, as dying 
declarations. Second, that the declarations themselves 
are not competent. 


Upon the first point in this objection I would remark 
that it is certainly correct that the declaration must be 


made under a consciousness of impending death. Mr. 


‘Wharton, in his excellent work on criminal law, gives 
several instances of cases in which such declarations have 
been rejected, as well as those that have been received. 
The following case is very similar to the one at bar. 
“A statement concluded with these words: -‘I have made 


this statement believing I shall not recover.’ At the — 


time it-was made the deceased was in such a state that 


< 
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his death must speedily follow, and he died seven -days 
afterward. But it appeared also that shortly before he 
made the declaration he had said to a Constable, who asked 
him how he was, ‘I have seen Mr. Booker, the surgeon, 
to-day, and he has given me some little hope that I am 
better, but I do not myself think I shall ultimately re- — 
cover. ” Afterwards, on the same occasion, he said he 
could not recover. It was held that there was sufficient 
evidence that the statement was made under a conscious- 
ness of impending death to justify its reception in evi- 
dence. 


ist Wharton, Sec. 673. 


In the case of the People vs. Lee, 17 Cal., p. 79, the 
Court says: “There was sufficient foundation laid for the 
admission of the dying declarations of the deceased. Her 
wound was mortal and she appeared to be fully aware 
-of her condition. She stated that she could not live and 
requested her mother to send for a priest.’’ 


In the case at bar it appears that soon after the deceased 
was shot he said to Dr. Bailey, the witness, “Doctor, I am 
gone.” Could there bea stronger expression of a conscious- 
ness of impending death? Men seldom think of the great 
event of death till its shadow falls across their own path- 
way, and when, for the first time, they realize the fact 
that their hold on this life is almost gone, that they must 
go out upon the great unknown sea, it is then, at that aw- 
ful moment, that you can read the innermost thoughts of 
the soul by the agonizing expression of the lips, and it 
will be given in that language which habit has made com- 
mon to the individual. It further appears that he told the 
witness twice afterwards that he did not think he would 
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recover, making it a stronger case than either the case 
cited from Wharton or 17 Cal. It is further objected that 
deceased was in such a condition of mental aberration as < 
to exclude his declarations, but the evidence goes no fur- : 
ther than to show that deceased, at the time of making 
said declarations, had considerable fever and had taken an 
opiate, but it does not appear that either had affected his 
mind a particle, and the Court cannot presume that he had 
become insane in the absence of any evidence of that fact. 
Upon the second point it is proper to state that, under the 
rule laid down by Wharton, dying declarations are ad- 
mitted from the necessity of the case to identify the pris- 
oner and to establish the circumstances of the res geste, 
or to show transactions from which the death results. 
This would seem to be the rule as laid down substantially 
by our own statute. It is further said that they are not 
admissible to show old malice on the part of the prisoner 
toward the deceased, leaving the inference that they may. 
be admitted to show the malice of the prisoner to- 
ward the deceased at the time of the transaction that re- 
sulted in the death of the deceased, and that they are a 
part-of the res geste. 
1 Wharton, Sec. 670. 
3 Greenleaf, Sec. 15, 144. 

The following are the declarations objected: to, as ap- 
pears by the bill of exceptions: “The witness answered _ 
as follows: ‘On the second or third day after the shoot- 
ing, I said to the deceased, ‘Tom, is it true that after you 
were shot you were left alone in the store with Gerrand ?’ 
. He answered, ‘Yes.’ I said, ‘And did he make you go on 
your knees and beg for your lite, or he would.shoot you 
dead?’ He answered, ‘ Yes,’ very feebly, in a whisper.’’ l 
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The form and manner. of these answers of deceased to 
the questions put by the witness is fully sustained by the 
case of the Commonwealth vs. Thomas Casey, 11 Cushing 
(Mass.) Rep., p. 417, and had a tendency to show how the 
death of Hubbard was brought about. One of the in- - 
quiries before the jury was as to the grade of the offence 
committed by the prisoner, and the fact that after giving 
Hubbard the fatal shot he compelled him to get down on 
his knees and beg for his life, tended to show that Hub- 
bard’s death was not caused by the provocation that he 
gave the prisoner at the store, nor that the design in the 
prisoner’s mind to take his life was. formed hastily upon 


that occasion; it further tended to show that the prisoner 


was guilty of an act of brutality that could have only been 
born of deliberate and premeditated malice, and that the 
fatal shot previously given was the’ result of a design to 
take Hubbard’s life, formed and matured in cool blood. 


Human experience shows that, usually, passions sud- 
denly excited soon subside. The passion-which could 
survive the fatal shooting, and which, so far from subsid- 
ing or giving way to remorse, in view of the crime it had 
committed, and of the agony and helplessness of its victim, 
is capable of the conduct described in these dying declar- 
ations and indicates more than a hasty purpose formed on the 
occasion. The jury might and perhaps would be justified 
in saying that they ought to infer a purpose to kill long 
formed from malice so deep seated. 


The next objection is to that part of the charge to the 
jury which is as follows: “ There is no evidence in this 
case tending to show in any ‘event that the killing of 
Thomas Hubbard was done under such circumstances as 
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to reduce the crime to the degree of manslaughter, and, 
under the testimony in this case, you can only find one of 
the following three forms of verdict: ‘ 

“1. - Guilty as charged in the indictment. 

“2. Guilty of murder in the second degree. 

«83, Not guilty.” 

To ascertain whether this charge is erroneous or not it 
will be necessary to_ascertain whether there was any evi- 
dence tending to establish the crime of manslaughter; if 
there was it was error in the Court to give the instruction 
above set forth, for the jury are the exclusive judges of the 
facts and of the weight of the evidence; but if on a trial 
for murder there is no evidence of facts and circumstances 
such as would, under the law, reduce the crime charged to 
manslaughter, the judge may so inform the jury, and may 
charge them that they cannot consider the question of 
manslaughter. 

See 27 Cal., p. 507. 


In the case last cited the instruction objected to is as 
follows: 

“ In the case that is now being submitted to you there 
is no evidence on any points or matters given in proof 
which reduce the crime charged in the indictment to man- 
slaughter; ifthe defendant be found guilty, therefore, you 
cannot consider the question of manslaughter upon the 
evidence in this case.” 


The Supreme Court of the State of California, in pass- 
ing on this instruction, holds, that if the instruction assumed 
to pass upon the weight of evidence, it was erroneous; 
on the other hand, if there was a total absence of all tes- 


timony as to such facts and circumstances as would, under 
100 j 
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~ the law, reduce the offense from murder to manslaughter, 
and the instruction is to be understood as declaring such to 
be the case, then it was not erroneous. Looking into the 
transcript in this case we-see no evidence of tacts and cir- 
cumstances that would reduce the crime from murder to 
-manslaughter. Error will not be presumed; it must affirm- 
atively appear from the record. . 
See O’Kelly vs. Territory of Oregon, 1 Oregon, p. 51. 

The next objection is to the instruction in respect to the 
effect of proof of good character. 

There is a great conflict in the authorities as to the effect 
of evidence of this kind, and there seems to be no well 
settled and definite rule upon the subject. Many of the 
authorities cited go further than the Court below did in 
its instruction on this point. To show the different views 
held on this subject I will refer to some of the author- 
ities cited. Judge Deady, in the case of the United States 
vs. Jacob Mayer, instructed as follows, upon the question 
of good character: 

“One thing more, as to character. Evidence has been 
introduced, by the defendant, to show that he had a good 
character for truth and veracity. 

« Character is only important as evidence when a case is 
doubtful. No proof of good character, against plain proof 
of guilt, can be considered, because experience has shown 
that the best of men have fallen; but, in cases of doubt, 
if it appears that a man has had a good character in the 
community in which he has lived, the fact should be taken 
into consideration by you as a circumstance against the 
probability of guilt.” 

United States vs. Jacob Mayer, Deady’s Rep., vol. 1, 
p. 188. 
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The rule, as laid down by Russell on Crimes, is in the 
folowing words: - — i 


“Tt has been usual to treat the good character of the 


party accused as evidence to be taken into consideration ` 


only in doubtful cases. * * * It is, however, submit- 


ted with deference, that the good character of the party’ 


accused, satisfactorily established by competent witnesses, 
is an ingredient which ought always to be submitted to 
the consideration of the jury, together with the other facts 
and circumstances of the case.” 
2 Russell on Crimes, sec. 785. 
8 Greenlf. on Evidence, sec. 25, lays down substantially 
the same rule. - 


Admitting that the rule laid down in Russell to. be cor- 


rect, does the instruction on this point violate this rule?’ 


It is true that in the case cited from 43 N. Y. it is said by 
the Court that evidence of good character will sometimes 
of itself create a doubt, when without it none would exist, 
but they did not go so far as to hold that proof of good 
character would create such doubts as to entitle the pris- 
oner to an acquittal, against the other evidence in the case 
sustaining the charge. The case of Cancemi vs. The 
People, 16 N. Y., page 16, as well as the celebrated case 
of the Commonwealth vs. Webster, 5 Cush. (Mass.) Rep., 
: page 295, are cited in the 43d N. Y., as sustaining that 
case, but neither of those cases go so far as the case in 43 


N. Y., and in fact that portion.of the opinion. in the case - 


last referred to, is to some extent dictum, for the instruc- 
tion upon which they were passing and held to be erron- 
eous, is as follows: ‘It is only in cases where you havea 
well reasoned doubt, a doubt logically arrived at, arising 
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out of all of the testimony, that evidence of good character ` 
steps in. = | 

In the case of The People vs. Ashe, 44 Cal., p. 288, the 
instruction held to be erroneous is as follows: “Evidence 
of good character is entitled to no weight except in doubt- 
ful cases,” etc. 


The instruction objected to in the case at bar is as fol- 
lows: 

“The legitimate effect, however, of evidence of pre- 
vious good character, is not to screen a person trom pun- 
ishment for crime if his guilt be satisfactorily proved; but 

- the legal effect of such evidence is only to strengthen and 
support any reasonable doubt which may exist in the 
-minds of the jury as to the guilt of the accused, and it 
might have the effect in certain cases to raise a doubt, 
_ which would otherwise not be considered a reasonable one, 
to the standard of a reasonable doubt. We think the 
ideas conveyed by the language of this instruction are not 
contrary to the rule heretotore referred to as laid down by 
Mr. Russell in his work on crime, and that it is sustained 
by the case in 16 N. Y., as well as the case in 5 Cushing. 


The rule laid down in the 16 N. Y., above referred to, 
is as follows: “The principle upon which good character 
may be proved is, that it affords a presumption against the 
commission of the crime. This presumption arises from 
the improbability, as a general rule, as proved by common 
observation and experience, that a person who has uni- 

_formly pursued an honest and upright course of conduct 
will depart from it and do an act so inconsistent with it. 
Such a person may be overcome by temptation and fall 
into crime, but they are exceptions; the general rule is 
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otherwise. The effect of this presumption from character 
will necessarily vary according to the varying circum- 
stances of different laws. It must bè slight when the ac- 
_ cusation of crime is supported by the direct and positive 
- testimony of credible witnesses, and. it will seldom avail 
to control the mind in cases where the testimony, though . 
circumstantial, is reliable, strong and clear. But in cases 
where the other evidence is néarly balanced, but slightly 
preponderating against the defendant, the presumption 
from the proof of good character is entitled to great 
weight and will often be sufficient to turn the scale and 
produce an acquittal.” 

In the case of the Commonwealth vs. Webster, hereto- - 
fore referred to, Chief Justice Shaw, in charging the jury 
upon ‘this question of character, uses the following lan- 
guage: “There is one other point remaining to which it 
is necessary to ask your attention, and that is the evidence 
of character. There are cases of circumstantial evidence 
where the testimony adduced for and against a prisoner is 
nearly balanced, in which good character may be very 
important to a man’s defense. A stranger, for instance, 
may be placed under circumstances tending to render him 
suspected of larceny or other lesser crime. He may show 
that notwithstanding these suspicious circumstances he is 
esteemed to be of perfectly good character for honesty in 
the community where he is known, and that may be 
sufficient to exonerate him. But when it is a question of 
great and atrocious criminality, the commission of the act 
is so unusual, so out of the ordinary course of things and 
beyond common - experience, it is so manifest that the 
oe if perpetrated, must have been influenced by 
‘motives net frequently operating upon the human mind, 


J 


798 _ DECISIONS SUPREME COURT, 
State of Oregon vs. Gerrand. 


that evidence of character and of a man’s habitual conduct 
under common circumstances must be considered far 
inferior to what it is in the instance of accusations of a 
lower grade. Against facts strongly proved, good character 
cannot avail. It is, therefore, in smaller offences, in such 
as relate to the actions of daily and common life, as when 
one is charged with pilfering and stealing, that evidence 
of a high character for honesty will satisfy a jury that the 
accused is not likely to yield to so slight a temptation. 
In such a case, where the evidence is doubtful, proof of 
character may be given with good effect. * * * ¥*” 

In fact it seems to be somewhat difficult to conceive of 
a case in which there would not have to be some doubt or 
misgiving in the minds of the jury as to the truth of the 
charge made against the prisoner, upon the evidence inde- 
pendent of that of character, before proof of good character 
alone would justify them in finding a verdict of acquittal 
or reducing the grade of the crime, especially when we 
consider that the law clothes the prisoner with the pre- 
sumption of innocence and good character to begin with, | 
and juries are far more likely to be misled by being told 
that proof of good character alone is sufficient to create a 
~- reasonable doubt upon which a prisoner should be acquit- 
ted, than to be told that it is only where the other evidence 
is nearly balanced, but slightly preponderating against the 
defendant that good character would be of any value. 
Evidence of good character when offered by a prisoner 
ought to be submitted to the consideration of the jury 
with the other facts and circumstances of the case, to be 
weighed by them with the other evidence in the case in 
determining the guilt or innocence of the accused. 

The next objection is to that portion of the charge con- 
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tained in the following language: “To constitute the de- 
liberation or malice aforethought, which the law contem- 
plates as a necessary ingredient, or élement of murder in 
the first degree, it is not necessary that the purpose or 
intention on ‘the part of the accused to take the life of 
Hubbard had been formed or resolved upon for any par-. . 
ticular length of time prior to the killing, but it is suffi- 
cient if you are satisfied, beyond a reasonable doubt, from 
the evidence, at some time prior to the killing the defend- 
ant, in cold blood, and without provocation to excite his 
passions, conceived in his mind, and resolved (either on 
condition that Hubbard would not pay him, or otherwise) 
to take Hubbard’s life, and that defendant did, without 
justification, shoot and kill Hubbard, whether at the pre- 
cise time of the shooting defendant was in a passion or not 
the act would be murder in the first degree.” 


Our statute defines murder in the first degree in the fol- ` 
lowing language: “If any person shall, ‘purposely and of 
deliberate and premeditated malice, or in the commission 
or attempt to commit any rape, arson, robbery or burglary, 
kill another, such person shall be deemed guilty of murder 
in the first degree.’ 


The rule, then, as laid down is, that to constitute mur- 
der in the first degree, the killing must be done purposely 
and of deliberate and premeditated malice, or in thé com- 
mission or attempt to commit rape, arson, robbery, or bur- 
glary. No definite time has been fixed for the deliberation 
and premeditation necessary to make the crime murder in 
the first degree, which would otherwise be murder in the 
second degree; nor can there be, in the very nature of 


things. Sec. 519 of the Criminal Code furnishes the only 
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test on this subject, and that reads as follows: “There 
shall be some other evidence of malice than the mere 
proof of the killing to constitute murder in the first de- 
gree, unless the killing was effected in the commission 
or attempt to commit a felony; and deliberation and pre“ 
meditation, when necessary to constitute murder in the 
first degree, shall be evidenced by poisoning, lying in wait, 
or some other proof that the design was formed and ma- 
tured in cool blood, and not hastily upon the occasion.’’ 


In the instruction above referred to the Court told the 
jury in substance that in order to convict the prisoner of 
murder in the first degree, they must believe, trom the 
- evidence, that he had deliberately made up his mind in 
cool blood to kill Hubbard, and that he did kill him with- 
out justification. It is a well settled rule that the instruc- 
tions to the jury must be applicable to the case made by 
the evidence, and as the evidence tended to show that the 
prisoner on his way to the store where the shooting took 
place, formed the design to kill Hubbard, and when 
charged by Hubbard immediately before the shooting, in 
presence of the witnesses at the store, with threatening to 
kill him as they came there, admitted that he had, and 
there being no evidence tending to show that he had 
abandoned such design previous to the shooting, the in- 
struction referred to, in the light of the testimony con- 
tained in the bill of exceptions, must be taken to be that 
the killing in this case, if not justifiable, was presumed to 
be in pursuance of the design previously formed to take 
Hubbard’s life, and in this view of it we think the charge 
ought to be sustained. 


There is another objection urged against that portion of 


7 


~ 
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ee ee eee eee ee 
the instruction, last referred to, stating that it made no 
difference “whether at the precise time of the shooting 
defendant was in a passion or not,” of course the charge 
must be taken altogether, and reading it in that way, we 
do not think it is open to the objection urged against it. 
When we consider that under the statute, to reduce the - 
crime from murder to. mansluughter, the killing must be 
done without malice, express or implied, and without delib- 
eration, upon a sudden heat of passion which must be 
caused by a provocation apparently sufficient to make the 
passion irresistible, and we further consider that in this 
case there was no evidence to reduce the crime to man- 
slaughter, the defendant could not have been injured by 
that expression, for it is contrary to human experience 
that men should remain cool and not exhibit any passion 
when they are taking the life of their fellow man, though 
they may have coolly and deliberately made up their 
minds to do it, and it is only where there is a provocation, 
apparently sufficient to create a passion that is irresistible, 
that the passion that a party is in will cut any figure in 
reducing the grade of the crime. 

The Supreme Court of California, in the case of the 
People vs. Bealoba, 17 Cal., p. 394, in construing a statute 
similar to ours, says: “The acts of homicide by poison, 
etc., carry with them conclusive evidence of premedita- 
tion and the jury would have no option but to find the 
prisoner guilty in the first degree, upon proof of the 
crime, but it does not follow that the same result should 
not flow when other proof of deliberation, than that 
afforded by the circumstances, existed. For the statute 
is express that all other kinds of deliberate, willful and 


premeditated- murdér is murder in the first degree. To 
101 
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fall within this class the crime must be premeditated, 
wilifal and deliberate.” These adjectives are, as used, 
nearly synonymous. 


The jury in this case, under the instructions given by 
the Court, and from the evidence, must have found that 
the prisoner formed the design to kill Hubbard before 
they arrived at the store, or at least for a sufficient length 
of time to deliberate on the subject, for, after being out 
some time, as appears by the bill of exceptions, they 
came into Court and asked to hear again the charge of 
the Court, in regard to the length of time which must 
elapse between the formation of the design to kill and 
the killing, to constitute deliberation and premeditation, 
and render the offense murder in the first degree. 


The last objection made is to the following action: 
“The jury, after receiving the instructions of the Court, 
and at about the hour of eight o’clock in the evening 
before retiring to consider of their verdict, were informed 
by his honor, the Judge of the Court, that he would not 
adjourn the Court for two hours, but would hold the Court 
open awaiting their verdict should they agree. At about 
the hour of eleven o’clock in the evening, his honor, the 
Judge of the Court, communicated to the jury through 
the bailiff, a message that he was about to adjourn Court 
for the evening; whereupon the jury, by message sent 
through the bailiff, requested of his honor that he would 
hold the Court open for twenty-five minutes longer, and 
when the said period of twenty-five minutes had about 
elapsed, the jury, through the bailiff, requested of his 
honor, the Judge of the Court, that he would not adjourn 
the Court for five or ten minutes more, whith request was 


ad 
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granted. Under our statute the Court clearly had aright. . 
to communicate with the jury through the bailiff. (Code, 
Sec. 200.) And unless there was an abuse of authority to 
the injury of the substantial rights of the appellant, the 
judgment will not be reversed on that, ground. 


[n the case in Ist Pickering the Court had sent instruc- 
tions to the jury without the knowledge or consent of the 
parties to the action, and though that practice had been 
acquisced in for a long time, the Supreme Court thought - 
it had better be stopped. No doubt that was a correct - 
conclusion, especially when we consider that their statute 
had no provision like ours, allowing a communication to 
be made upon the order of the Court. . — 


It does not appear that any substantial right of the ap- 
pellant was injured by these communications. The Court, 
- in the case of O’Kelly vs. The Territory, 1 Oregon, p. 59, 
very properly said, “time was when the unfortunate -ac- 
cused was dragged to trial without counsel or a fair chance 
for self-defense; then other rules prevailed and Courts 
tried to make technicalities the means of justice; but 
when a prisoner comes before our Courts with more privil- 
eges and presumptions in his favor than he otherwise could 
have, these olden rules cease with the reasons on which 
they rested, and criminals cannot be allowed to take 
refuge from the judgments of our iiberal Jaws in the cob- 
webs of an antiquated practice. The awful import of 
these views to the appellant is not forgotton; but criminal 
laws were made to prevent crime, and their firm enforce- 
ment by Courts is a duty as plain as it is painful.”’ 


Judgment affirmed. 
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JOSEPH SIMON, Respondent, 
vs. 


A. H. BROWN as STATE TREASURER, 
Appellant. J 


APPEAL FROM MARION COUNTY. 


Under the Centennial Commission Act, approved Octo- 
ber 24, 1872, it is the duty of the State Treasurer to set 
apart a fund from which to pay all warrants drawn in vir- 
tue thereof. 


Warrants drawn in virtue of said Act cannot be paid 
- out of the funds provided! by the Appropriation Act, 
approved October 24, 1874. 


The facts are sufficiently stated in the opinion of the 
Court. 


W. H. EFFINGER, for Appellant. 
E. ©. BRONAUGH, for Respondent. 


McArrtuHor, J. 


The petition alleges that, on November 7, 1872, the 
Secretary ot State drew a warrant on the State Treasurer 
in the following form: 


SECRETARY’sS DEPARTMENT 
9 


STATE OF OREGON, 
SALEM, November 7, 1872. 


$504—State Treasurer will pay, out of the General Fund, to the order of 
A. J. Dufur, the sum of five hundred and four dollars. 


(Signed), S. F. CHADWICK. 
No. 393. Secretary of State. 


t Centennial Commission Substitute.” 


That, on said date, the same was presented for payment, 


we 
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and, for want of funds, was not paid, and the then Treas- 
urer indorsed the same as follows: 


“ Presented and not paid for want of funds, November 7, 1872. 


“ (Signed), L. FLEISCHNER, 
i “ Treasurer.” 


That, afterwards, Dufur indorsed the same for value, and 
the plaintiff is now the owner and holder thereof. 


That the Legislative Assembly, at its eighth biennial 
session, passed an Act, entitled “An Act to provide for 
the ordinary expenses of the State Government, and 
other general and specific appropriations,” by which the 
said Legislative Assembly did appropriate the sum of 
$382,157 66, or so much thereof as might be necessary for 
the several objects in said Act mentioned, for two years, 
commencing from September 14, 1874, to be paid out of 
any money in the treasury not otherwise appropriated, 
besides the sum of $7,250 appropriated out of specific 
funds for specific purposes. 


That, by Section 19 of said Act, it is provided that “No 
money shall be paid out under this Act, except upon war- 
rants drawn by the Secretary of State upon the State 
Treasurer, and all warrants drawn by the Secretary of: State 
upon the Treasurer shall be paid by said Treasurer in the 
order in which they have been presented, and indorsed, 
‘Presented and not paid for want of funds,’ whether the 
same have been issued before or after the passing of this 
Act.” 


That, by Section 20 of said Act, it is provided that, 
“Owing tothe necessity of maintaining the public credit, 
this Act shall take effect and be in force from and after — 
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its approval by the Governor,” and that it was approved 
October 24, 1874. 


That there are outstanding warranis drawn by said Sec- 
retary of State upon said Treasurer, and presented prior to 
November 7, 1872, and indorsed, “ Presented and not paid 
for want of funds,’ to the amount and for the sum of 
twenty-two hundred dollars ($2,200), and not to exceed 
that sum, and that there is now, in the General Fund, the 
sum of seven thousand or more dollars ($7,000) in United 
States currency, which was received otherwise than for 
taxes, the requisite portion of which is applicable to and 
should be paid out by the Treasurer towards the satisfation 
of the warrant aforesaid, with interest from the date of 
its indorsement by the Treasurer. 


That, on November 30, 1874, the plaintiff caused the 
warrant aforesaid to be duly presented and demaud made 
for payment, which was refused by the present Treasurer, 
A. H. Brown, the defendant. 

Then follows a prayer for a writ of mandamus command- 
ing the Treasurer to reduce said currency in the General 
Fund to coin, and to pay said warrant, with the interest 
due thereon. 

The defendant answers ‘and says: 


1. That he refuses to pay said warrant because the 
same belongs to, and is a part of, the deficient warrants 
drawn upon the State Treasury for which no appropriation 
was made by the Legislative Assembly, and that he has 
no authority to pay any warrants presented to him unless 
authorized by Act of said Assembly; and that said war- 
rant is part of an indebtedness for which there has been 
no appropriation. 


os 
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2. That the entire amount of outstanding warrants pre- 
sented and indorsed “not paid for want of funds,” aggre- 
gates about $287,459 17, and that warrant No. 898 is of 
said number, and that none of said warrants are included 
in, or provided for in the appropriation bill passed October 
24, 1874, and therefore he refused to pay the same. 


8. That the warrants upon the various funds appropri- 
ated by the said Act, and accruing since September 14, 
1874, aggregate at this time $78,957 51, and that the same 
are properly collectable from the Treasurer under and by 
virtue of said Section 19; and that, if hè should be 
required to pay the deficient warrants, he would not have 
any funds whatever wherewith to pay the current expenses 
of the State government, or any general or special expenses 
during the two years succeeding. Then follows a prayer 
for dismissal, etc. 


A demurrer was interposed and sustained to the second 
and third portions of the answer. 


Thereupon the plaintiff filed his reply, denying the first 
allegation in the answer, and averring that the Legislative 
Assembly did, by an Act approved October 24, 1872, en- 
titled “An Act to provide for paying the expenses of the 
Commissioner and Commissioner Substitute for the State 
of Oregon in attending the sittings of the United States 
Centennial. Commission,” appropriate the sum of four 
thousand dollars out of any money in the treasury not 
otherwise appropriated, to be used for the purposes ex- 
pressed in the title of the Act during the years 1872 and 
1876, inclusive, upon which fund said warrant was drawn. 


After‘trial the Court below adjudged the writ properly 
issued and ordered that the said warrant be paid by the 
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Treasurer. From the findings of the Court it is apparent 
that the effect of the order was to cause payment to be 
made out of the seven thousand dollars of the general fund 
mentioned in the plaintiff's complaint. There is no ques- 
tion made here upon ruling of the Court below on the de- 
fendant’s answer, and we pass that matter as unimportant. 


It will be observed that the said answer nowhere puts 
in issue the following allegations of the complaint: 


1. That there are outstanding warrants drawn by the 
Secretary of State upon the Treasurer, and presented prior 
to November 7, 1872, and endorsed, “ Presented and not 
paid for want of funds,” to the amount of twenty-two hun- 
dred dollars ($2,200) and not to exceed that amount. 2. 
That there are now in the general fund of the Treasury of 
the State the sum of seven thousand dollars ($7,000) or 
more in currency of the United States, which was received 
by the Treasurer otherwise than for taxes, from which 
fund warrant No. 393 and accumulated interest is payable. 


The first Section of the Act to provide for the payment 
of the Centennial Commission declares that “there shall 
be and is hereby set apart from any money in the State 
Treasury not otherwise appropriated, the sum of four 
thousand dollars ($4,000) to be used in defraying the ex- 
penses of the Commissioner,” etc., and in the second Sec- 
tion it is provided, after the the bills of the Commissioner 
are audited, the Secretary of State shall draw his warrant 
for the amounts audited, and that the Treasurer shall pay 
the same from the fund to be set apart in virtue of the first 
Section; “ Provided, That the aggregate amount paid in | 
any one year shall not exceed one thousand dollars.’ 

Laws 1872, p. 103. 


Pel 
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Thus it will be seen that the warrant in suit is to be 
- paid out of a fund to be set apart by the Treasurer from 
any moneys not otherwise appropriated. - Assuming that 
there are in the treasury the seven thousand and odd dol- 
lars belonging to the general fund as alleged in the com- 
plaint and not denied in the answer, and assuming further 
that there are warrants upon the general fund registered 
prior to this one, aggregating in amount twenty-two hun- 
dred dollars, it follows that there must be some forty-eight 
hundred dollars ($4,800) in said general fund which it 
does not appear have been “otherwise appropriated,” and 
from which the fund may be created out of which the law 
authorizes the Centennial warrants to be paid. 

We are of opinion that this warrant. cannot legally be 
paid out of any of the funds. provided for by the Act of 
October 24, 1874. The very terms used in the first Sec- 
tion of said Act show that the Legislative Assembly 
specifically appropriated, for the objects enumerated in 
subsequent Sections, certain definite sums of money to be 
paid out of any money not otherwise appropriated, during 

the two years succeeding September 14, 1874. Section 

` 19 provides that “no money shall be paid out under this 
Act except upon warrants drawn by the Secretary of State 
upon the State Treasurer. And all warrants drawn by 
the Secretary of State upon the Treasury shall be paid by 
the said Treasurer in the order in which they have been 
presented and endorsed ‘Presented and not paid for want 
of funds,’ whether the same have been issued before or 
after the passage ot this Act.” 

It is contended that this Section should be so construed 
as to authorize the State Treasurer to pay warrants which 


have been issued long prior to the second Monday in Sep- 
- 102 


810 - DECISIONS SUPREME COURT, 
Simon vs. Brown. 


tember, 1874, under the other Acts of the Legislative 
Assembly and for other purposes than those mentioned in 
the other Sections of that Act. The question therefore is, 
can such an enlarged construction be given to Section 19? 
If so, the entire character of the Act is changed, and from 
an Act providing for the ordinary expenses of the State 
Government accruing during the two years succeeding the 
second Monday of September, 1874, and the other and 
general and specific appropriations enumerated therein, it 
will become an Act to provide for certain extraordinary ex- 
penses incurred prior to that date, for which payment is 
neither generally nor specifically provided by the Act. 
In construing this Act it is the duty of the Court to ascer- 
tain, if possible, the intention of the Legislature, and in so 
doing the preamble and the general purview or body of 
the Act are to be taken into consideration, and it is the 
duty of the Court to put a reasonable construction upon all 
its Sections and clauses, in order to accomplish its obvious 
purposes and in order that all its provisions may, if pos- 
sible, stand. Whenever the intention of the makers of a 
statute can be discovered, it ought to be followed with 
reason and discretion in the construction of the statute, 
although such construction seems contrary to the letter of 
the statute. “A thing which is within the letter of a 
statute is not within the statute unless it be within the in- 
tention of the makers.”’ 
Griswold vs. National Insurance Co., 8 Cowen, 96. 

The obvious purpose of the Act under consideration is 
to provide the necessary funds to defray the expenses of 
the State government for two years succeeding September 
14, 1874, for it does not appear that it was passed in pur- 
suance of Art. 9, Sec. 6 of the State Constitution, but on 
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the contrary it was passed in virtue of Art. 9, Sec. 3 of 
the Constitution and of Sec. 58, p. T60 of the General Laws. 
If we look to the mere words ot Section 19 there is an 
apparent inconsistency between it and other Sections of 
the Act, but when viewed in the light of the preamble 
and the other Sections, that inconsistency disappears, and - 
the said Section may with much reason be taken to méan 
that no money shall be paid out under the Act except 
upon warrants drawn by the Secretary of State upon the 
State Treasurer, and’ all warrants drawn by the Secretary 
upon the Treasurer in virtue of this Act shall be paid by 
said Treasurer in the order in which they have been pre- 
sented and indorsed, “Presented and not paid for want 
_ of funds,” whether the same have been issued before or 
after the passage of the Act. It must be borne in mind 
_ that this Act was approved October 24, 1874. Also that 
Sections 5 and 9 provide, among other things, for the pay- 
ment of certain deficiencies in the Mute School fund and 
Penitentiary fund. Therefore the words, “whether the 
same have issued before the passage of this Act,’’ are in- 
tended to embrace such warrants as represent the deficien- 
cies in the fund just mentioned. There is no reference 
whatever in the Act to the Centennial Commission fund, 
and hence the Act and no Section thereof can properly be 
held to govern-the payment of the warrants drawn thereon. 
We therefore are of opinion that the warrant for the 
recovery of which this proceeding was instituted should 
be paid out of the fund first alluded to (the $7,000), and 
the Treasurer should set apart the fund in accordance with 
the provisions of the Act approved October 24, 1872, 
commonly called the Centennial Commission Act. 
Judgment affirmed. 
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A. B. ELFELT et als, Respondents, - 
V8. 


A. H. and FLORA HINCH, Appellants. J 


APPEAL FROM COOS COUNTY. 


Though Art. XV, Sec. 5 of our State Constitution is an 
innovation upon the common law, it does not abrogate that 
principle which prevents husband and wife from contract- 
ing with each other. 


Where the wife’s separate property is not registered 
according to the. statute itis prima facie the property of 
the husband rather than of the wife. 

Positive and express proof of fraud. is not required, it 
may be deduced from circumstances affording strong pre- 
sumption. 

A voluntary conveyance by a husband to his wife will 
be presumed to be fraudulent as to existing creditors. 


Judgment creditors may unite in a suit to set aside such 


conveyance. 
The facts are sufficiently stated in the opinion. 


W. R. WILLIS for Appellants. 
W. W. THAYER and WATSON & LANE for Respondents. 


Prim, J. 

This was a suit in equity brought by creditors to set 
aside a deed to a certain parcel of land situate in Coos 
county, consisting of about one hundred and forty acres. 
The respondents were merchants doing business in San 
Francisco, California, and consisted of six different firms, 
each of which having obtained a separate judgment prior 
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to instituting this suit, joined as plaintiffs in the Court 
below. They allege that A. H. Hinch was indebted to 
them for goods, wares and merchandise sold and delivered 
to him in October, 1869, except Haake & Co., who it is 
| alleged sold their goods, ete., to said Hinch on December 
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21, 1869. At the time the goods were purchased A. H. 


Hinch was in possession and claimed to be the owner of. a. 


large amount of property which he traded to one Nasburg 


on December 3, 1869, for the tract of land in question, and | 


which was conveyed by said Hinch to Flora Hinch 
December 6, 1869. It is sought by this suit to set aside 
said deed for fraud. The complaint alleges that A. H. 
colluded with Flora Hinch and executed the deed for the 
purpose and with the intention of defrauding the respond- 
ents out of their debts due from A. H. at. the time of the 
conveyance. 


Appellants deny the collusion and fraud and allege that 
the conveyance was executed in good faith and for a valu- 
able consideration. It is claimed by them that A. H: 
was indebted to Flora, at the time of the execution of 
said deed, in the sum of $10,000, and that $5,000 of said 
indebtedness was the consideration of the conveyance. 
If Flora was a bona fide creditor of A. H., at the time 
this conveyance was made to her, there can be no doubt 


but that he had a right to prefer her asa creditor. This — 


indebtedness, it is claimed, arose out of the sale of a 
mining claim by A. H., which is asserted to have been 
the separate propeity of Flora, and that the property 
with which he purchased the land in question was a por- 
tion of the proceeds of that sale. ` 


In order to determine the fact whether the relation of 


gous 
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debtor and creditor existed between these parties at the 
time the conveyance was made, it will be necessary to 
look into the evidence bearing upon this point. It ap- 
pears therefrom that in 1866 A. H. and Flora Hinch were 
husband and wife, and continued in that relation until 
May 24, 1869, at which time they were divorced at the 
suit of the husband. In 1866, and while the relation of 
husband and wife still existed between them, A. H. 
owned and was in possession of a mining claim, which he 
sold to Flora, for the consideration of one hundred dollars. 
A bill of sale, in the ordinary form, was executed and 
delivered to ker, and placed upon the records of the 
county. It does not appear that she ever went into the 
actual possession of the claim or performed any work 
upon it. On September 12, 1868, A. H. Hinch, being in 
the possession of, and claiming to be the owner of the 
said mining claim, sold it to one John Pershbacker for 
ten thousand dollars, payable in a store and goods, ete., 
and executed a bill-of sale for the same in his own name. 
Soon after this sale, some question being raised as to the 
interest of Flora in the mining claim, she appeared before 
a Notary Public and acknowledged that the bill of sale, 
which had been made to her by A. H. Hinch in 1866, for 
the said mining claim, was “fully satisfied and dis- 
charged.”’ . 

In the decree of divorce, heretofore alluded to, and 
which was made after the sale of said mining claim to 
Perschbacker, it was decreed that all the property of 
Hinch, both real and personal, was discharged from all 
the rights, claims and equities of Flora Hinch. 


It further appears that the property traded by Hinch to 
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Nasburg, for the land in question, was the proceeds of 
the mining claim sold to Pershbacker. 

While our State Constitution has‘ made an innovation . 
upon the common law, in regard to the property and 


pecuniary rights of married women, it has not abrogated ` ` 


that principle of the common law which declares husband 
and wife are to be regarded as one person in law and can- 
not contract with each other. 

Pitman vs. Pitman, September term, 1872. 

Article XV, Sec. 5, provides that “the property- and 
pecuniary rights of every married woman, at the time of 
marriage, or afterwards acquired by gift, devise, or inher- 
itance, shall not be subject to the debts or contracts of 
the husband, and laws shall be passed providing for the 
registration of the wife’s separate property.’ As to 
where or how Flora obtained the money, with which she 
purchased the mining claim from her husband, the evi- 
dence fails to disclose, and it must be presumed to have 
been the money of the husband, unless it appears that it 
came to her cither by “gift, devise or inheritance.’’ 
The Legislature has provided that “a married woman, 
possessed of or owning any personal property or pecuni- 
ary rights, may make out a list under oath that the prop- 
erty, and rights therein described, belonged to her at the 
time of her marriage, or that she has acquired the same 
by bequest or inheritance, or by gift of some person 
named,’ other than her husband. And the said list and 
affidavit shall be recorded in the said register and shall be 
prima facie evidence of the facts stated therein, and 
. property not so registered shall be deemed prima facie to 
be the property of the husband rather than of the wife.” 

Gen. Laws, 663, Sec. 2. 


k 
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The fact that Flora Hinch did not have this property 
registered under the provisions of the statute is of itself 
and by the statute made prima facie evidence that the 
property was “the property of the husband rather than of 
the wife.” This taken in connection with the fact that 
she at no time asserted ownership in the property, but 
allowed her husband to retain the possession, claiming 
ownership, and thus obtaining credit upon it, leads us to 
consider and deem Hinch to have been the owner of it, 
especially as between her and his creditors. Hinch in his 
testimony says the mining claim was the property of Flora, 
and that in selling it to Pershbacker, and in trading with 
the proceeds of the sale he was acting as her agent; but 
in this he is contradicted by his own acts and the circum- 
stances of the case. There may have been as between 
A. H. and Flora a meritorious consideration for the deed 
in question, and under the circumstances surrounding the 
parties to the, deed, it might have been a generous and 
praiseworthy act on the part of the grantor if the nghts of 
other parties had not been involved, but the creditors we 
think had higher claims upon this property.. A party 
must be just before he undertakes to be generous. If 
there were no creditors in the case as between the parties, 
a Court of Equity would probably protect her in this 
property. As a matter of law, Flora had no interest in 
the proceeds of the mining claim that she could have 
asserted against these respondents in their attempts to 
subject the property to the payment of their debts. Her 
right to claim the proceeds of the mining claim as her 
separate property, if it ever existed, had been lost by her 
_ acquiescence in his use and disposition of the property. 
There being no indebtedness shown to have existed in 
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favor of Flora and against A. H. at the time of the execu- 
tion of the deea, and of the transactions referred to, it 
must be treated as a voluntary conveyance without any 
valuable consideration to support it, and must therefore be 
presumed to have been fraudulent, as against existing 
creditors. 

It net only appears that the respondents were creditors 
of Hirsch at the time this deed was made, but that he was 
in possession of, and claiming to be the owner of, the very 
property traded to Pershbacker for the land in question. 
It further appears that judgments have been recovered by 
respondents upon their respective claims, and that execu- 
tions issued thereon have been returned nulla bona. Un- 
less this land can be subjected to the payment of said 
judgments, the respondents are without remedy and can- 
not collect their demands. 


It is, however, insisted by counsel that fraud is never 
presumed, but must be proved. While it is true that 
both at law and in equity fraud cannot be presumed, but 
must be proved, yet in neither Court is positive and ex- 
press proof ot fraud required, but each deduces it from 
circumstances affording strong presumption. “Courts of 
Equity will act upon circumstances as presumptions of 
fraud established by presumptive evidence, which Courts 
of law would not always deem sufficient proof to justify a 
verdict at law.” 


1 Story Eq. Jr., Sec. 190. 


In the case under consideration the fact that the convey- | 
ance was without a valuable consideration to support it, 
and executed by Hinch at a time when he was largely in- 
debted to respondents, and the further fact that he had no 

103 


= 4 


818 DECISIONS SUPREME COURT, 
Elfelt et al. vs. A. H. & F. Hinch. ~ 


other property out of which, their debts could be made, 
are circumstances from which a Court of Equity will infer 
.or presume constructive fraud. In Read vs. Livingstone, 
3 John. Ch., 500, Chancellor Kent said, “ The conclusion to 
be drawn from the cases is, that if tae party be indebted 
at the time of the voluntary settlement, it is presumed to 
be fraudulent in respect to such debts, and no circumstance 
will permit those debts to be affected by the settlement 
or repel the legal presumption of fraud.”’ 


1 Story Eq. Jr., Sec. 355, says: “Voluntary convey- 
ances are unquestionably protected by the statute in all 
cases where they do not break in upon the legal rights of 
creditors; but when they break in upon such rights, and 
so far as they have that effect, they are not permitted to 
avail against those rights. If a man, therefore, who is in- 
debted, conveys property to his wife or children, such a 
conveyance is, or at least may be, within the statute; for, 
although the consideration is good as between the parties, 
yet it is not in contemplation of law bona fide, for it is in- 
consistent with the good faith which a debtor owes to his 
creditors to withdraw his property voluntarily from the 
satisfaction of their claims, and no man has the right to 
prefer the claims of affection to those of justice.”’ 


Decree affirmed. 
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THE CANYONVILLE anv GALESVILLE ) 
ROAD COMPANY, Appellant, 


V8. 


COUNTY OF DOUGLAS, Respondent. 
APPEAL FROM DOUGLAS COUNTY. 


The County Court has not jurisdiction to try questions 
of title, or rights arising out of the exercise of eminent 
domain.—Prim, J. 


A 


The jurisdiction and regularity of proceedings in the 
County Court, in the matter of laying out a road, may be ~ 
called in question by a writ of review. —Prim, J. 


If jurisdiction is once fully obtained, objection to its 
exercise cannot be heard.—Prim, J. 


The petitioners, and remonstrators, are the parties to the 
proceeding in laying out county roads.—McArthur, J. 


The writ of review brings up only the record, not the 
evidence.—McArthur, J. 


The test of the right to the writ is, whether the party 
seeking i is concluded by the determination or judgment of 
the inferior tribunal.—McArthur, J. 


A Court of Equity alone can fully pr otect the franchise 
of an incorporated road company.—McArthur, J. 


The facts are sufficiently stated in the opinion. 


C. W. FITCH (District Attorney), J. F. GAZLEY and W. W. 
THAYER, for Respondent. 


WATSON & LANE and W. R. WILLIS, for Appellant. 
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Prim, J. 


This is an appeal from a judgment dismissing a writ of 
review, and affirming the action of the County Court of 
Douglas county, in the matter of laying out and locating 
a county road. It appears, from the return on said writ, 
that on December 4, 1873, at the December term of said 
County Court, a petition was presented praying for the 
location of a county road “from a point five miles south 
of the sonth line of the city of Roseburg, from a stake on 
the northeast corner of school lot, in school district No. 5, in 
said county, * * * to the summit of Cow Creek Hill, 
the same being the southern line of Douglas county.” 


Upon the filing of the petition viewers, and a surveyor, 
were appointed to locate and survey the said road, and 
they proceeded to view and locate the same, for a portion 
of the distance, upon the line and route surveyed and 
adopted by the Canyonville and Galesville Road Company, 
as its road. This Company was a private corporation, 
organized for the purpose of locating and constructing a 
toll road through The Canyon, in the southern part of 
Douglas county. At the January term, 1874, of said 
County Court, the report of the viewers, together with the 
surveyor’s return of the survey, were received. The road 
Company then appeared, by its attorneys, and opposed 
the location and establishment of so much of the said 
county road as occupies the line and route selected and 
adopted by said Company for its toll read. At the March 
term, 1874, these objections were overruled, and it was 
ordered that the said county road be established and 
opened according to the report and the survey. The notice 
of appeal contains a great many assignments of error, but 


4 


no 
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the only points upon which appellant appears to rely are: 
- First, That the Circuit Court erred in holding that the 
County Court could locate a county road upon the line or 
route already appropriated by appellant for its toll- road, 
there being no provision made by law for compensation 
for taking this species of property. Second, That the peti- - 
tion was insuflicient to give the County Court jurisdiction 
to locate and lay out the road, because it does not suffi- 
ciently specify the termini. l 
It was insisted by counsel for the appellant that when 
the objections were filed in the County Court that tribunal 
should have entertained them and passed upon the ques- 
tions raised. In cases of this character the remedy is not 
confined to oue tribunal. Much depends upon the par- 
ticular remedy sought. The County Court has power in 
the first instance to lay out roads, but must make all the 
proceedings conform to-the statute. In some cases by 
review and in others by appeal the Circuit Court may 
annul the proceedings in the County Court or may correct 
an assessment of damages or the like. The County Court, 
however, has not jurisdiction to try questions of title, or 
rights arising out of the exercise of eminent domain. 
These matters must be tested in a tribunal invested with 
tuller powers having wider jurisdiction, one in which can 
be administered full relief either by injunction or other- 
wise. This company had a right to seek in the County 
Court, and also by this writ of review from the Circuit 
Court, such remedy as the County Court could grant. It — 
could call in question the jurisdiction of, or the regularity 
of, the proceedings in- the County Court by remonstrating 
and reviewing all matters going to the jurisdiction in the 
Circuit Court. If could not, however, by remonstrating, 
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block the exercise of jurisdiction on the part of the County 
Court, for if jurisdiction is once fully obtained objection to 
its exercise cannot be heard. 

The objection urged to the jurisdiction might be heard, 


‘if well taken, but in this case it is not well taken. The 


statute requires that “all applications ,for laying out or Jo- 
cating county roads shall be by petition, * * * which 
shall specify the place of beginning, the intermediate 
points and the place of termination of said road.’’ The 
petition herein prays for the location of a county road 
“from a point five miles south of the south line of the city 
of Roseburg, from a stake on the northeast corner of school 
lot in School District No. 5 in said county * * * to 
the summit of Cow Creek Hill, the same being the south- 
ern line of Douglas county.’’ Thus it will be seen that it 
specifies the place of beginning, the intermediate points 
(which are,also mentioned in the petition), and the place 
of termination of the proposed road. It is not within the 
rule in Johns vs. Marion County, Decisions of 1872, p. —, 
and is sufficient. The Court went to the extreme verge 
of the law in that case and we are not inclined to go 
farther. 7 
The judgment herein should be affirmed. 
Shattuck, J., concurred. 

McArtuur, J. 

I am of opinion that the judgment of the Court below 
should be affirmed, but not, however, for the reasons ex- 
pressed in the foregoing opinion. The only persons who 
can, in my judgment, question the jurisdiction of the 
County Court in the matter of laying out a county road 
are the petitioners and the remonstrators. They are par- 
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ties to the proceeding and a writ of review, which is 
governed by the same rules as the writ of certiorari—the 
name only being changed—can only be issued on the 
petition of one who isa party in the legal sense of the 
term. i 
Burnett vs. Douglas county, December term, 1873. 
The remonstrance, as well as the petition, must con- 
form to the statute. Merely filing an objection, even 
though based upon affidavits, does not make one a party. 
As this writ only brings up the record of the inferior tri- 
bunal, and as the affidavits are in the nature of evidence, 
I do not see how the Court below could, or this Court 
can, go behind the record and review the facts. 


Schirott vs. Phillippi, 8 Ogn., 484. 


As I view the law the appellant was an intruder in the 
County Court and had no right to appear as a party to the 
proceeding before it. 

People vs. Overseers, 44 Barb., 467. 
Colden vs. Botts, 12 Wend., 284. 


The best tèst as to the right toa writ of review, laid 
down in the authorities, is whether the one seeking it is a 
party in form or substance to the proceeding sought to be 
reviewed so as to be concluded by the determination 
therein. 


Starkweather v vs. Seeley, 45 Barb., 164. 


I am utterly unable to conceive of any order the 
County Court could have made, in the matter of laying 
out the county road complained of, which would or could 
have concluded the appellant. Besides, the writ should 
not be allowed where the party hasany other plain, speedy 

and adequate remedy. . 


RŽ L TRR, 
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A Court of Equity is the only tribunal which can fally 
protect the franchises of the appellant and afford an ade- 
quate remedy against any person injuriously interfering 
therewith. : i 

Bonham, C. J., and Burnett, J., dissented. 


DISSENTING OPINION BY BURNETT, J. 


For reversal, for the reasons— 

1. That the plaintiff in the writ had a sufficient stand- 
ing in the County Court asa party to the proceeding in 
laying out the county road, reterred to in the petition for 
the writ of review, to attack the jurisdiction of the Court. 
It is true they are a corporation claiming the route over 
which the county road was located as a toll road, and have 
tendered an issue upon the fact of their incorporation -and 
the location of their toll road over the route in question, 
prior to the time the county road was viewed, that could 
not perhaps be tried in the County Court, but their alle- 
gation that the county road was laid out over their road, 
and a direct injury to them, must be taken as true until - 
denied, and places them in the same position of that of an 
individual alleging that a county road had been laid out 
over his land, and that the Court had exceeded its juris- 

` diction in laying out the road. It is contended by counsel 
for respondent that in order to be a “party to a proceed-~ 
| ing” for laying out a county road the individual must 
have signed either the petition or remonstrance, but I do 
not think this isa correct rule. Any party directly in- 
jured by the laying out of a county road has a sufficient 


ped 
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standing in Court to attack the jurisdiction of the Court in 
the proceeding, and is entitled to a writ of review. 
- 5 Harrington (Del.) Rep., p. 158. 
See also 5 Sneed (Tenn.), 575. 
2. That the termination of the road as desctivea in the 


petition is not sufficiently definite under the law as laid - 


down by this Court in the case ot John A. Johns vs. Ma- 
rion County. In that case the last course and point ot 
termination are described by the words, “thence southerly 
to intersect the county road near the foot of the Nevil 
Hill, near the south line of John A. Johns’ land claim.’’ 
In the case at bar the termination is described as “the 


summit of the Cow Creek Hill; the same being the south- ` 


ern line of Douglas county.’’ If the description had 
stopped without adding “the same being the southern 


line of Douglas county,” I think it would have been suf, 
ficiently definite; for, however impractical it might be to. 


_ run to the summit of a hill, still that would be fixing a 
definite point; but to run to the southern line of Douglas 
_ county is entirely too indefinite to apprise any one of the 


place of termination or serve any purpose as a guide or . 
direction to the viewers appointed by the County Court to . 


view out the road. 
Burnett, J. 
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THE DOUGLAS COUNTY ROAD COM-) 
. PANY, Respondent. | 


vs. 7 


SOLOMAN ABRAHAM, et als., Appellants. J 
Syllabus. 


Under the principles of the common law a road or 
highway may be established by dedication and user. 

There is nothing in the road laws of Oregon rendering 
inapplicable such principles. 

A slight change in the thread of the road will not ope- 
rate to defeat the rights of the public. 

No corporation has the legal right to appropriate a 
highway, established by dedication and user, without, in 
the first place, attempting to make an agreement with the 
County Court in relation thereto. 

The County Court or Board of County Commissioners 
can speak only through the journal. 


~- Statement of the case. 


The decree appealed from perpetually enjoins the ap- 
pellants trom erecting or maintaining the toll-gate, des- 
cribed in- the complaint, or obstructing or interfering 
with the road claimed by respondent. The amended 
complaint alleges that plaintiff was, at the time of the 
grievances complained of, a private corporation duly in- 
corporated for the purpose of constructing and maintain- 
ing a toll road, on the line described, and that the road is 
surveyed and the map of the survey filed in the office of 
the Secretary of the corporation. 
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That said route extends along and uponea public high- 
way long before duly established as a public highway. 
- That on or about January 26th, 1874, plaintiff commenced 
constructing its road, and that the County Court of Doug- 
las county at its April term, 1874, entered into an agree- 
ment with plaintiff authorizing plaintiff to use and occupy 
said highway. | 

That it is one of the conditions of said agreement that- 
plaintiff may use all bridges along.the line of the road as 
far as they can be made available. That plaintiff is en- 
gaged in building its road, but that defendants-have un- 
lawfully entered upon said highway and erected and 
maintain a toll-gate upon one of the bridges upon it, and 
by their agents, servants and employees maiutain posses- 
sion thereof and of a large portion of the road, and that 
they assume to charge and collect tolls for travel upon 
said road. That the highway is thereby obstructed, and 
plaintiff is hindered and prevented and is unable to re- 
pair the bridge or to prosecute its business. The defend- 
ants threaten to prevent plaintiff from completing its 
road. p 

That if defendants are allowed to continue said acts 
they will lead to serious difficulties and a multiplicity of 
law suits and plaintiff will be prevented from completing 
its road. 

That it has no remedy atlaw. That it has demanded 
of defendants that they abate and remove said gate, and 
that they have refused to do so. 


The answer denies any knowledge or information suffi- 
cient to form a-belief as to the incorporation of plaintiff or 
the purpose of the incorporation, or as to the alleged agree- 
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ment with the Gounty Court, or as to what were the terms 
of that agreement, and theretore denies each of said alle- 
gations. It denies that said route ever was a public high- 
way, or that plaintiff ever entered upon, or is engaged in, 
the business of constiucting said road, or that defendants 
ever unlawfully entered upon the highway, or unlawfully 
erected or maintained any toll-gate upon any bridge, or 
wrongfully or unlawfully maintain possession thereof, or 
of any part of said road; or that they wrongfully or 
unlawfully assume to collect tolls; or that they have 
obstructed the highway or rendered plaintiff unable to 
prosecute its business, or that they threaten to prevent 
plaintiff from completing its road; or that plaintiff ever 
made any demand on them to abate or remove the gate, 
or that they refused to do so. 

The answer then alleges, as a separate defense, that the 
Canyonville and Galesville Road Company is a private 
corporation, duly incorporated for the purpose of construct- 
ing and maintaining a toll-road over the route described in 
the complaint. That it was, at the times described in the 
complaint, the owner of a franchise to construct and. main- 
tain a toll-road along the route at the places described in 
the complaint, and to maintain its toll-gate, and to collect 
the tolls for travel on the road; and that all acts, done by 
defendants in and about the road and toll-gate, were right- 
fully done by them as agents and servants of that corpora- 
tion. It alleges that the line and route was surveyed and 
adopted by the Canyonville and Galesville Road Company 
as the definite location of its road before its attempted 
location as a county road. , 

The reply denies each allegation of new’ matter in the 
answer, and alleges that, at the time of the incorporation 
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of the Canyonville and Galesville Road Company, the line | 
and route of its survey, and definite location, was occupied 
and used by the Canyon Road Company, another corpora-" 
tion, which was afterwards dissolved. l 

The decree is based upon the following findings of fact: 

1. That the road described in the complaint has been 
used by the public continuously twenty-five years, and i is 
situated in Douglas county. 

2. That plaintiff, on the 10th day of April, 1874, 
entered into a contract with the County Court of Douglas 
county for the appropriation and occupation of said road. 


8. That defendants have obstructed said road by erect- 
ing a toll-gate thereon. 

And, as conclusions of law— 

1. That the road is a county road, under the supervis- 
ion of the County Court of Douglas county. 

2. That the contract, between plaintiff and said County 
Court, gives plaintiff the exclusive right to the use and 
occupation of the same. 

A statement of the evidence comes up with the trans- 
cript, enabling this Court to reach its own conclusions 
from the testimony. 


WILLIAM R. WILLIS and WATSON & LANE, for Apellants. 
J. F. GAZLEY and W. W. THAYER, for Respondent. 


McArruor, J. 


This suit was instituted by the Douglas County Road 
Company against Solomon Abraham and others, to enjoin 
them from erecting and maintaining the toll-gate des- 
cribed inthe complaint and from obstructing and inter- 


fering with the road claimed by said Company. The de- 


t 
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cree of the Court below was based upon the following 
` findings of fact: 

1. That the road described in the complaint has been 
used by the public continuously twenty-five years, and is 
situate in Douglas county. 

2, That the plaintiff is a private corporation, and in- 
corporated under the general incorporation laws on the 
20th day of December, 1878. 

3.. That the plaintiff, on the 10th of April, 1874,-en- 
tered into a contract with the County Court of Douglas 
county for the appropriation and occupation of said road. 

4. That the defendants have obstructed said road by 
erecting a toll-gate thereon. 

The statement accompanying the transcript sets out 
very fully the testimony offered by the parties in the 
Court below, and has been very carefully examined into 
by this Court. All the questions of law arising herein 
have also been fully considered. The case was fully pre- 
sented and thoroughly argued. Notwithstanding all these 
facts, we have been unable to arrive at a unanimous con- 
clusion. | 

Upon the first point a majority of the Court have 
reached the conclusion that the road in suit has been used 
continuously for twenty-five years by the public. From 
this finding arises the question whether in this State a 
public highway can be thus established. 


That a highway may derive its existence from the dedi- 
cation of the land over which it passes, is a principle too 
firmly fixed in our jurisprudence to be now questioned or 
shaken. As was said in Carter & Mason vs. City of Port- 
land (decided Aug. term, 18738), the dedication may be by 
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grant or rest in parol. Furthermore, it may be manifested 
by acts inconsistent with any other inference. Where 
there can be no direct proof of acts of dedication, proof 
of actual public use, general, uninterrupted, continuing for 
a length of time, will be sufficient to raise a presumption 
of a dedication, and where the length of time of such use - 
by the public has been greater than the period prescribed 
by the statute of limitations for the recovery of real prop- 
erty, that will be regarded as sutficient evidence of the ` 
existence of a highway independently of any supposed 
dedication. 

Washburn on Easements and Servitudes, chap. I, sec. 

5, and cases there cited. 

See also Oustott vs. Murray, 22 Iowa, 457. 

Ewell vs. Greenwood, 26 id., 87T. 

Daniels vs. The People, 21 DI, 442. 

Lewiston vs. Proctor, 27 Ill., 417. 


The value and applicability of the cases just cited arise 
from the fact that in them the law is laid down independ- 
ently of the statutes existing in Iowa and Illinois upon the 
subject of highways and county roads. 


The result of the authorities therefore is that a road or 
highway may be established by dedication. Washburn, 
in the work, and in the section above cited, after referring 
to cases from various States, declares this to be the settled 
doctrine of the common law of this country generally. 
There is nothing in the road laws of Oregon which, in my 
Opinion, renders the application of these principles of the ~ 
common law to highways in this State at all improper, 
and in my judgment there is no force whatever in the 
proposition that as the laws of this State provide for the 
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establishment of county roads in a certain prescribed man- 
ner, therefore roads cannot be acquired in any other man- 
ner. In order to exclude the application of the principles 
of the common law there must be something in the statute 
expressly or by necessary and reasonable implication de- 
claring or indicating their inapplicability. After a careful 
review of the statutes I am of opinion that they contain 
no expression or implication against the doctrine which 
sanctions the establishment of highways by dedication and 
public user. 

I am also of opinion that a slight change in the thread 
of the road will not operate to defeat the rights of the 
public, and the same length of user will not be required to 
constitute prescription or dedication as to the portions 
changed. 

11 Met., 421. 

T Jobn., 106. 

2 Washburn on Real Property, 175. 
19 Pick., 405. 

13 Wis., 663. 

No corporation has the power or legal right to-appro- 
priate a highway by user without in the first place at- 
tempting to make an agreement with the County Court 
in accordance with the provisions of the General Laws, 
page 530, sec. 26. 

Upon the second point I am of opinion that the testi- 
mony establishes that the Douglas County Road Company 
was duly organized on December 20, 1873. The fourth 
point found by the Court below is also fully warranted by 
the testimony. 


I cannot, however, reach the conclusion that the Road 
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Company entered into a contract with Douglas county for 
the occupation and appropriation of the road in contro- 
versy. The testimony submitted terlded:to show that the 
County Judge and one Commissioner executed the instru- 
ment relied on, and that it was filed in the County Clerk's 
office. It was not, however, as it should have been to 
make it available as evidence, enteredin the journal. In 
order to prove a contract with the county it should have 
been so entered.: The County Court or Board of County 
Commissioners can speak only through the journal. 
8 Ind., 504. 

6 Cab, 541. 

(7 Ind, 6. 

Had this suit been between the Road Company and the 
county it might have been otherwise, for.as between those 
parties equity would consider that done which should have 
been done. When, however, a party claims the benefit of 
a contract with the county ina suit with a third person 
and a stranger to the contract, it must be shown that the . 
contract was duly made and entered in the journal. Con- 
ceding, for the sake of illustration, that the plaintiff has 
proved the alleged contract, the case then stands in a 
somewhat similar position of a judgment rendered and - 
not entered of record. In such case the judgment must 
first be eutered upon the record before it is admissible as 
evidence in other Courts. 

Freeman on Judgments, Sec. 38. 


Decree reversed. 


Bonham, ©. J., and Burnett, J., concurred. 
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Prim, J., and SHATTUCK, J., dissented— 


The decree of the Court below should, in our opinion, 
be affirmed; and, our opinion is grounded in the following | 
considerations: The road in question was, at the time the 
plaintiffs undertook to deal with the authorities of Doug- 
las county concerning it, a “public road” or highway, 
within the meaning of the statutes relating to the powers 
and jurisdiction of the County Courts, and those relating 
to the subject of roads and private corporations. It was 
such public road by user for a period of more than twenty- 
two years. The public have traveled it and made a thor- 
oughfare and highway of it continuously, as the evidence 
shows, since 1849; the Government of the United States 
spent large sums of money upon it; the Territorial Legis- 
lature adopted it as a Territorial road; the State statute of 
1860 declared all Territorial roads (and this of course was 
included) county roads; the county of Douglas, in 1862, . 
exercised control over it as a county road. Upon these 
facts, we think it could not have been deemed, April 6, 
1874, anything less than a public road. l 

The plaintiffs, as a duly organized corporation, under- 
took, April, 1874, to agree with the County Court of 
Douglas county concerning the extent, terms and conditions 
upon which the road should be appropriated by the cor- 
poration. An agreement in writing was made, which we 
think is valid and binding. The objection that it was 
not entered in the journal of the County Commissioners’ 
proceedings, or some order concerning it recorded, is tech- 
nical merely, and not substantial. The contract is in due 
form; purports to be done in term time, before two mem- 
bers of the County Commissioners’ Court. It is authenti- 


er 
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cated by the official signatures of the County Judge and 
one of the County Commissioners, and of the County 
Clerk, and is on file with the Clerk'‘of the County Court, 
and a duplicate, under the seal of the County Clerk, is in 
the hands of the plaintiffs. Were it found entered in the 
journal of the County Court, as of the day of its date, it is 
conceded that it would be unobjectionable. 


We cannot conceive that the mere ministerial act of — 
entering it, which might have been done by the clerk at 
any time after the term without an order, or at any subse- 
quent time by an order of the Court or Judge, could add 
to its force or validity; and, we think, that whenever it 
might have been, or may be,.entered in the book, it must 
be deemed the agreement or act of the Court at the time 
it was signed by the Judge and Commissioner, and left 
with the clerk and filed. | 

28 Cal., 335 and 416. 


The defendants, whether as private individual, or as rep- 
resentatives of another corporation, were intruders and 
wrong-doers. „As individuals, they clearly have no right; 
and as no turnpike road company can lawfully put gates 
across the public roads without an agreement with the 
County Court, the defendants can claim nothing as repre- 
sentatives of such company, and the injunction was prop- 
erly issued. | 
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S. H. CHRISTIAN, Appellant, ) 


ys 
J. H. EVANS, Respondent. j 
APPEAL FROM LANE COUNTY. 


The rules in relation to the requirements of a notice of 
appeal as laid down in Lewis vs. Lewis applied and 
approved. : 


Motion to dismiss appeal upon the ground of defective 
notice—The notice of appeal, after naming the Court and 
giving the title of the cause, is couched in the following 
language: “Appeal from a judgment on a writ of review. 
To Messrs. Thompson & Fitch and J. J. Walton, Jr, 
attorneys for the plaintiff: You and each of you will 
please take notice that the defendant appeals from the 
judgment rendered in said Circuit Court at the April term 
thereof, 1874, upon a writ of review annulling and de- 
elaring void the judgment rendered by T. J. Holland, Esq., 
a Justice of the Peace for south Eugene precinct, wherein 
the above named defendant was plaintiff, and against you 
as defendant for the sum,” ete. 


THOMPSON & FITCH for the motion. 
GEO. B. DORRIS, contra. 


McArtuor, J. 


The views of this Court in relation to what is required 
in a notice of appeal have been expressed in numerous 
cases, the two last of which are Lewis vs. Lewis and 
Whiteaker vs. Van Schoiack. In Lewis vs. Lewis, which 
has been frequently cited by the Court since its’ decision, 
it is held that in case of a decree the notice of appeal 


DECEMBER TERM, 1874. 837 
Grant County vs. Sels. * 


must set forth with reasonable certainty: First, the decree 
appealed from; secondly, the Court in which the decree 
was rendered; thirdly, the time when rendered, and 
fourthly, the names of the parties and the fact that one 
party or the other intends to appeal from the decree to the 
Supreme Court. 

In actions at law the appellant must also specify the 
errors upon which he relies in the notice. As the notice 
in this case is defective in not describing the judgment 
and naming the parties thereto, it falls within the rule of 
the cases cited, and the motion to dismiss must prevail. 


GRANT COUNTY, Respondent, ) 


vs 
F. C. SELS, Appellant. 
APPEAL FROM GRANT COUNTY. 


Mouey claimed by and paid to a county officer under a 
claim ot right for his services as such, if he be not en- 
titled thereto, is an illegal payment and may be recovered 
back by the county.. í 

The Act of the Legislature of October 26, 1870, fixing 
the salary of the Judge of Grant county at eight hundred 
dollars per annum, is not unconstitutional. _ 

When two statutes are inconsistent and repugnant, so 
that both cannot stand, the one last enacted shall be con- 
sidered in force and repeals by implication all prior Acts 
or parts of Acts that conflict with it. 
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Burnett, J. 


The complaint in this case alleges that the respondent 
is a public corporation and a county in the State of 
Oregon, duly organized according to the laws thereof, 
under the name of Grant county. That on the first 
Monday in June, 1870, the appellant was duly elected 
Judge of said county and thereafter, on the first Monday 
in July, 1870, duly qualified according to law and entered 
upon said office, and that he continued as such officer 
until the first Monday in July, 1874. That during his 
said term of office, to wit, from the first day of July, 
1872, tothe sixth day of July, 1874, the said appellant 
had and received from said county, without any consid- 
eration Whatever, in warrants drawn upon the treasury of 
said county the sum of eight hundred dollars. That said 
sum was taken and received by defendant (appellant 
from said county) upon a pretended right that he was 
entitled to have and receive fiom said county an annual 
salary of one thousand two hundred dollars as compensa- 
tion for his services as Judge of said county, for said 
time, when, in truth and in fact, the defendant (appellant) 
was, from the first day of July, 1872, until the sixth day 
ot July, 1874, only entitled by law for said services to the 
annual salary of eight hundred dollars and no other or 
greater sam. Then follows a list of the county warrants 
alleged to have been drawn in favor of the appellant, and 
received by him for the two years from July, 1872, to 
July, 1874, and amounting altogether to the sum of 
$2,400 (eight hundred dollars of which, it is alleged, was 
issued without authority of law) and demand for judg- 
ment for eight hundred dollars and interest. 
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To this complaint appellant by counsel interposed a de- 
murrer in the Court below, upon the ground: - 

1. That plaintiff (respondent) has no legal capacity to 
sue in this action, in this, that Section 346, pages 284 and 
235 of the Code, inhibits plaintiff from prosecuting actions 
of this nature. | 

2. That the complaint does not state facts sufficient to 
constitute a cause of action. 

The Court below overruled the demurrer, and rendered 
judgment in favor of Grant County, the plaintiff therein, 
for the sum of eight hundred dollars, but did not allow 
any interest thereon. 

The detendant appeals, and assigns in his notice of ap- 
peal the following grounds of error: 

1. That the Court erred in deciding that the Jaw of 
1870, did not repeal, revise, or amend the law of 1868, re- 
lating to the salary of the County Judge of Grant County, - 
Oregon. 

2. That the Court erred in not deciding that the law 
of Oregon, passed 1870, in relation to the salary of the 
County Judge of Grant County was unconstitutional and 
void. | 

3. That plaintiff had no legal capacity to sue. 

The principal question presented to the Court by this 
appeal is, whether the Act of the Legislature of October . 
. 26, 1870, entitled “An Act to regulate the salaries of 
‘County Judge and County Treasurer of Umatilla and 
Grant Counties,” is void or not, as being contrary to Sec- 
tion 22, Art. IV of the Constitution. 

The Section above referred to reads as follows: “No 
Act shall ever be revised or amended by mere reference 
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to its title, but the Act revised or Section amended shall 
be set forth and published at full length.” 


It is a well settled rule, and one that has been more than 
once announced by this Court, that before a statute will be 
declared unconstitutional it must appear very clearly to 
be so. The opposition between the Constitution and the 
law should be such that the Judge feels a strong and clear 
conviction of their incompatibility with each other. 

Fletcher vs. Peck, 6 Cranch., per Marshall, C. J. 


Mr. Justice Washington, says Cooley in his work on 
Constitutional Limitations, gives a reason for this rule 
which has been repeatedly recognized in other cases 
which we have cited. After expressing the opinion that 
the particular question there presented, and which regard- 
ed tha constitutionality of a State law, was involved in 
difficulty and doubt, he says: 

“But if I could rest my opinion in favor of the consti- 
tutionality of the law on which the question arises, on no 
other ground than this doubt, so felt and acknowledged, 
that alone would, in my estimation, be a satisfactory vin- 
dication of it. It is but a decent respect due the wisdom, 
the integrity and the patriotism of the legislative body by 
which any law is passed, to presume in favor of its valid- 
ity until its violation of the Constitution is proved beyond 
all reasonable doubt.’’ 

Ogden vs. Saunders, 12 Wheat., 270. 


The authorities are uniform upon this subject, giving 
the Acts of the Legislature the benefit of a reasonable 
doubt. 

If, then, we are to hold that the Act of 1870, heretofore 
referred to, is void, it must appear, after a careful examina- 
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tion, to be in plain violation of that Section of the Consti- 
tution above referred to. We are not prepared to say that 
such is the case. There may be some doubts about it, 
and that is as far as we can go; and, being in doubt, we 
feel bound, in the language of Mr. Justice Washington, to 
resolve that doubt in favor of the validity of the law in - 
question, and to hold that the law of 1870, fixing the sal- 
ary of the Judge of Grant county at eight. hundred dol- | 
lars, is valid and repeals by implication all prior Acts, or . 
parts of Acts, that conflict with it. The doctrine of re- 
peal by implication is not prohibited. by our Constitution, 
and has been recognized and adopted by this Court in the 
eases of the State vs. Benjamin, 2 Oregon, 125, F leischner 
vs. Chadwick, decided at the Aug. term, and Hurst ys. 
Hawn, decided at the present term. 


The Constitution of the State of Missouri has a similar 
provision to that in Sec. 22, Art. IV of our Constitution, 
and the Supreme Court of that State having that provision 
before them in the case of the State of Missouri ez rel C. 
Maguire, Relator, vs. Daniel M. Draper, State Auditor, 
Respondent, 47 Mo., 29, says: “Counsel for relator, to 
sustain the position that the constitutional mode of amend- 
ing laws has not been complied With, refers to Article IV, 
Section 25, which provides that ‘the Act revised or re- 
enacted, or the Act or part of Act amended shall be set 
forth and published at full length, as if it were an original 
Act or provision. * * *- The statute under consider- 
ation, however, does not purport in terms to amend or 
repeal any particular Act or Section, and can only be held 
to have that effect by implication.” 


The Court further says: ‘Counsel urge upon our con- 
106 
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sideration the embarrassments and inconveniences arising 
from attempting to amend by implication such important 
statutes as those pertaining to revenue, and show that the 
doubts and uncertainties as to what is really the law, 
against which the constitutional provision referred to was 
provided, still exist if such implied amendments or repeals 
are sustained. 


“We are fully aware that doubts and uncertainties not 
only must exist from imperfection of language and want of 
foresight, but also are often created by the careless or in- 
considerate action of legislative bodies. But still we can: 
not pronounce that action illegal, and invalidate the 
enactment, unless it plainly contravenes some constitu- 
tional provision. 


“The Constitution has gone so far as to prohibit amend- 
ments in terms, except in a particular way, but it has not 
prohibited amendments by implication. It has not said 
that when an Act is passed inconsistent with a preceding 
one, so that both cannot stand, the latter one shall be void 
and the earlier one shall prevail, but has left the law as it 
- always has been, viz: That when two statutes are incon- 
sistent and repugnant, the one last enacted shall be con- 
sidered in force. This must be so, in the nature of things, 
for the last enactment is the latest expression of the 
legislative will, and must prevail, unless it contains some 
inherent vice that prevents it becoming a statute. In 
many cases it would be difficult, if not impracticable, to 
re-enact and repeal all statutes Inconsistent with a new 
enactment. i : i 4 i os i 
Counsel have cited no authorities which deny the power 
of repeal by implication, and I have been unable to find 
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any. On the other hand, cases are numerous, and that 
have arisen under Constitutions like our own, where such 
repeals are sustained.” A 

Again, in the same opinion, it is said, “ The constitution 
is silent upon the question of implied repeals; and whether 
or not, as so elaborately argued by counsel, the same evil 
results from allowing such repeals as those specially pro- 
vided against in that instrument, we cannot create a new 
prohibition, or give the present one a scope beyond its 
import and beyond the construction universally given it.’’ 


It is claimed, by counsel for appellant, that this case 
falls within the case of Stock vs. The City of Portland, 2 
Oregon, 69, but this is a mistake, for in that case the Act 
in question was entitled “An Act to amend an Act entitled 
‘an Act to incorporate the City of Portland;’’’ and the 
Court says it was an attempt to amend an existing law by 
mere reference to the title, without setting the same forth 
at full length. as amended, showing an entirely different 
case from the one at bar. 7 


The next point upon which error is assigned is, that the 
county has not legal capacity to sue. We are disposed to 
treat this action as for money had and received, and think 
the action can be maintained under Sub. 1 of Section 346 
of the Code; for if the appellant received county orders 
of the value of $800, which he has no right to retain, 
there would be an implied contract raised by the law in 
favor of the county, and against the appellant, upon which | 
it could sue. It was further argued, by counsel for appel- 
lant, that this was a voluntary payment by the county to 
the appellant, and that the county cannot recover it back. 
It is, perhaps, a sufficient answer to this position to say 


! 
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that no error has been assigned on this point, and though 
the demurrer in the Court below contained an objection to 
the complaint on the ground of its insufficiency, yet the 
appellant seems to have abandoned that point on his appeal, 
and the rule is well settled that the appellant can only cor- 
rect those errors assigned in his notice of appeal, in an 
action at law. But, admitting there was a proper assign- 
ment of error on this point, or that that point could be 
raised for the first time in this Court, I do not think a 
county is in any manner bound by the illegal act of one of 
its officers. The duties of such officers are pointed out 
by law, and if they go beyond them their acts are void. 
If the clerk issues county orders on the county treasury, 
either with or without directions from the Couaty Court, 
that there is no authority in law for issuing, they are void. 
The party who takes such warrants obtains no advantage 
that will estop the county from asserting her rights and 
refusing to pay them, or from recovering back their value 
if the party refuses to surrender them. 


In the case of the People vs. Supervisors of Eldorado 
County, 11 Cal., 170, the Supreme Court of the State of 
California held that the Board of Supervisors of a county 
possess no power to allow the County. Auditor compensa- 
tion for the issuance and cancellation of warrants drawn 
on the County Treasurer; that such a claim is not author- 
ized by law, and the power of the Board to allow accounts 
against the county is confined to those legally chargeable; 
that county warrants acquire no greater validity in the 
hands of third parties than they originally possessed in. 
the hands of the first holder, no matter for what consider- 
ation they may have been transferred, or in what faith 


1 
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they may have ‘been taken. If illegal when issued they 


are illegal for all time. 

There is no doubt of the general rule of voluntary pay- 
ments, as claimed by appellant’s counsel, but that such 
does not apply to the case at bar.seems to be well sus- 
tained by reason as well as by the authorities. In the 
case of the American Exchange Fire Insurance Company 
vs. Britton et al., 8 Bos, N. Y. Rep., 149, itis held that 
money exacted by and paid to public officers under a 
claim of right for their services as such, if they be not 
entitled thereto, is illegally exacted and may be recovered 
back, and that such a payment-is not a voluntary pay- 
ment. 

Judgment affirmed. 


B. WHITTEN and THAYER & WILLIAMS for Appellant. 
JOHN CATLIN and B. KILLIN for Respondent. 


Bonuam, C. J., dissenting— 

I regret that I have not been able to agree with my 
brethren in thé conclusions arrived at in this case. 
While I fully concur with them in the rule of construc- 
tion, as stated, that a law ought not to be declared uncon- 
stitutional and void, by the Courts, until it is clearly 
made to appear that it contravenes some provision of the 
fundamental law, yet to my mind the Act in question does 
this beyond any reasonable doubt. — 

Section 2 of the Act of Uctober 24th, 1868, fixes the 
salary of the County Judge of Grant county at $1,200 
and the other provisions ot the same Section fix the sala- 
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ries of all the other County Judges in the State at the 
sums therein stated respectively. 


| Session Laws, 1868, p. 9. 
Section 1 of the Act of October 24th, 1870, (Session 


Laws, 1870, p. 62) undertakes without even referring to 
the title of the Act of 1868 to amend Section 2 of said 
Act by altering or changing its provisions, so far as the 
same refer to the salary of the County Judge of Grant 
county, leaving the remaining portion of said Section 2, 
so far as the same provides for the salaries of all the other 
County Judges in the State, as the existing law on that 
subject. - i 

Section 22 of Article IV of the Constitution of this 
State declares, “No Act shall ever be revised or amended 
by mere reference to its title, but the Act revised or 
Section amended shall be set forth and published at full 
length.” l 

What is meant by the amendment of a Section of a law? 
T maintain that it means to alter or change such Section 
by adding something to or taking something from such 
Section, or in some way modifying some of its parts or 
provisions, leaving the remainder thereof to stand as valid 
and operative law. If Iam correct in this, the corollary 
follows that the Act of Oct. 24th, 1870, operates as an 
amendment of Sec. 2 of the Act of Oct. 24th, 1868. But 
it is argued by counsel for respondent that the Act of 
Oct. 24th, 1870, does not profess to amend Sec. 2 of the 
Act of Oct. 24th, 1868. In other words, that it is not in 
terms declared to be amendatory of such Section, and that 
it does not refer to the title of the Act of 1868, and there- 
fore it does not fall within the inhibition of Sec. 22 of Art. 


DECEMBER TERM, _ 1874. 847 
Grant County vs. Sels. 


IV of our State Constitution and does not contravene its 
provisions. To my mind this argument is briefly but 
pertinently answered by counsel for appellant when they 
say, “If mere reference to its title is insufficient, certainly 
no reference at all would be much more fatal.”’ 


It appears to me that the mischief intended to be ob- 
viated by Sec. 22 of Art. IV of our Constitution is materi- 
ally lessened where the amendatory Act refers to the title 
of the Act proposed to be amended, from what it would 
be where no reference at all is made; because such refer- 
ence furnishes an index to the Act to be amended, 
although it does not come up to the requirements of the 
Constitution, by pointing out the specific part of such Act 
which is amended, and by setting the same out word for 
word as it will read when amended. The object of the 
framers of our Constitution in prohibiting amendments by 
mere reference to the title of the Act amended, I appre- 
hend, was to interdict the usual practice of accomplishing 
amendments in that manner, which by the customs of 
legislation had obtained, when and where, no such Consti- 
tutional prohibition existed against it. The word mere. 
suggests diminution, and is defined to mean, “only this, 
-and nothing else; such, and no more; simple, bare.” 
(Webster ) And if mere reference to the title and nothing 
more, is insufficient, certainly a more objectionable form 

of proceeding, where the amendatory Act furnishes no 
index whatever to the Act amended, ought to be prohib- 
. ited, and in my judgment was intended to be by the Sec- 
tion of the Constitution referred to. That which clearly 
appears to be within the spirit of the rule is within the 
rule. 
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Section 22, of Article IV, of the Constitution, was 
doubtless intended to accomplish a two-fold object— 


1. To require legislators, before proceeding to tamper 
with alaw by engrafting amendments upon it, to know 
by a direct reference to such law, as it is written, what 
are its provisions, so that they may intelligibly vote upon 


its amendment. 


2. That when the harmony and proportions of an Act 
are destroyed by the revisal of the same, or where a like 
result occurs to one or more Sections of an Act by an 
amendment of the same, such harmony shail be restored 


_ In the amendatory Act, by setting out the Act as revised, 


or the Section or Sections as amended, so that each will 
be perfect and complete within itself, in order that the 
people who are required to know the law, may be fur- 
nished with the means of finding it out. Every law, as 
amended, should not only show in itself what the law in 
force on that subject is, but it should be a direct index to 
the law on that particular subject which has been super- 
seded and which is not in force. 


The case of the State of Missouri ex rel. Maguire vs. 
Draper, State Auditor (47 Mo., 29), cited in support of re- 
spondent’s position on this question, I concede, appears to 
be a case in point; but, with due respect for the wisdom 
of the Court rendering that decision, it does appear to me 
that the reasoning of the Court is subject to criticism, and 
that it cannot be sustained either upon principle or in the 
light of the preponderance of the authorities on this ques- 
tion. The Court in that case say, “the Constitution has 
gone so far as to prohibit amendments in terms, except in 
a particular way, but it has not prohibited amendments 
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by implication.” The provision of the Missouri Constitu- . 
tion in questien reads, “* * * The Act revised, re- 
enacted, or the Act or part of Act amended, shall be set 
forth and published at length as if it were an original Act 
or provision.’ If the doctrine of the Missouri case re- 
ferred to is correct, all that a legislator need do to evade 
the operation of this constitutional provision is, to proceed 
directly to enact a law which, to all intents and purposes, 
is in effect amendatory of a pre-existing law, without in 
terms naming the amendatory Act as such, and the object 
is accomplished and the Act is amended by implication, 
the very thing which the framer of the Constitution in- 
tended to prohibit. 


To my mind this appears to be a sacrifice of substance to 
matter of form, and a surreuder of the spirit of the con- 
stitutional provision in question to excessive technicality. 
I cannot believe that it, was ever intended by the framers 
of a constitutional provision like this, which was intended 
to prevent a mischief of such great magnitude, that the 
effects intended to be avoided might be accomplished by 
indirection in the manner suggested. It is,in my judg- | 
ment, wholly immaterial whether the Act is eo nomine 
amendatory or not; the evil against which the constitu- 
tional provision in question was directed, is amendments 
which are such-in effect, and is not limited to those which 
are so named in the title or preamble of the Act. 


The decision of this Court, in The City of Portland vs. . 
Stock; 2 Oregon, 69, as I read and construe it, is decisive 
of the same question presented in the case at bar. It is 
true that the Act in question, in that case, was in terms 
amendatory of the charter of the City of Portland, but 


107 
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Mr. Justice Wilson, in announcing the opinion of the Court, 
did not seem to attach any importance to that circumstance, 
but proceeded directly to the consideration of the nature 
and effect of the Act in question by saying: “The first 
question for determination is, whether Section T of the Act 
of October 15, 1862, operates as a revision or an amend- 
ment of any part of the charter of the city, passed Janu- 
ary 24, 1854, and if so, of what part?” * * * And, 
after a review of the law and facts of the case, the Court 
concludes, “that the Act of 1862 is a statute which ope- 
rates as an amendment to the charter,’ * * * and is 
therefore void. And, again, in Arnoult vs. New Orleans, 
11 La., 56, which is cited by Mr. Justice Wilson in City of 
Portland vs. Stock, the law on this subject appears to me 
to be very clearly expressed in these words: “It was 
intended that each amendment, and each revisal, should 
speak for itself; should stand independent and apart from 
the Act revised or the Section amended. It was, therefore, 
provided that, in such cases, if the object was.to revise an 
Act, it should be re-enacted throughout; and if the object 
was 40 amend an Act, then the Section amended should be 
re-enacted and published.” E l 

I have regarded Portland vs. Stock as a well considered 
and decisive case on the question determined by it, and do 
not think that its authority has been directly shaken, or 
materially qualified by this Court, until the decision of 
this case. I-might pursue this subject much further by a 
review of the authorities which have been cited on the 
interesting questions presented in this case, but without 
deeming it advisable to express an opinion on any of the 
questions involved, other than the one which I have 
hurriedly „attempted to discuss, I will conclude my un- 
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pleasant ta k of writing a dissenting opinion by only 
adding that I have always regarded Section 22 of Article 
IV of our Constitution as a monument of the wisdom of 
the framers of our fundamental law; and without the. 
strict enforcement of its provisions it would be a violent 
presumption that’ any one, much less ‘every one, should . 
know the law, and the maxim ignorantia legis neminem 
excusat would soon become regarded as exceedingly harsh, 
if not tyrannical in its application. 


WILLIAM SELLERS, Respondent, | 


| 


vs. 2 
THE CITY OF CORVALLIS, Appellant. J 
APPEAL FROM BENTON COUNTY. 
Syllabus. 


1. The Recorder of the City of Corvallis is ex officio 
a Justice of the Peace and an appeal will lie from his 
judgments to the Cireuit Court. 

2. The writ of review will not lie where the right of 
appeal exists. — 

3. The decision of this Court in Schirott & Groner vs. 
Phillippi & Coleman, overruled so far as it holds that ap- 
peal and review are concurrent remedies. 

4. The decision of this Court in Evans vs. Christian, 
December term, 1878, affirmed. 
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Statement of facts. 


On the 27th day of August, 1873, Sellers, the respond- 
ent, at the suit of the City of Corvallis, was fined in the 
sum of $25 and costs for the violation of a city ordinance 
prohibiting the disposal of spirituous or malt liquors, in a 
tippling house or bar-room, later in the evening than 10 
o'clock. 


On the 30th day of August, 1873, Sellers sued out a 
writ of review, in the Circuit Court for Benton county, to 
set aside and reverse the judgment of the City Recorder 
in imposing said fine. In the Circuit Court counsel for 
the city moved to dismiss said writ of review for the 
reason that “said plaintiff, Wm. Sellers, had a ‘plain, 
speedy and adequate remedy by appeal for all the irregu- 
larities complained of in said proceeding before the 
Recorder.’ The Circuit Court overruled said motion 
and afterwards rendered a judgment reversing the judg- 
ment of the Recorder’s Court and adjudging the costs in 
the proceeding, by writ of review, against the City of - 
Corvallis, from which judgment and rulings the city ap- 
peals to this Court, assigning numerous errors, but rely- 
ing on none, upon the argument here, except the fourth, - 
whieh reads: “The respondent’s remedy, for the matters 
complained of, was by appeal from the sentence and judg- 
ment of the Recorder and not by writ of review.” 


R. S. STRAHAN for Appellant. 


In support of the fourth assignment of error the follow- 
ing authorities are cited: 
Code, p. 229, sec. 575. 
_- Corvallis Charter, sec. 8. 
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Gray et al. vs. Schapp, 4 Cal., 185. 
Clary vs. Hoagland, 13 Cal., 178. 
People vs. Shepard, 28 Cal., 115. 
Fogg vs. Parker, 11 Iowa, 18. 
Evans vs. Christian, decided at the December term, 
1878, of this Court. ) 
The City of Dubuque vs. Rebman, 1 Iowa, 444. 
Conbay vs. lowa City, 2 Iowa, 90. 
Chap. XT of General Laws of Oregon, p. 477. 
F. A. CHENOWETH for Respondent. 


1. That no appeal is given by statute from a judgment 
of the City Recorder. 
2. Said fine and proceedings before the City Baoe 
were void on their face. 
1 Dillon on Munic. Cor., sec. 368. 
8 Va. 591. 
3 Oregon, 487. 
General Laws of Oregon, p. 478, sec. 119. 
3. Appellant waived any supposed error in overruling 
the motion to dismiss, by proceeding to the trial on the 
_ merits. 


BonuaM, C.J. 

It is claimed by counsel for respondent that there is no 
express authority anywhere given to appeal from the 
judgments of the Recorder of the City of Corvallis, and 
that Section 8 of the charter of said city does not confer the 
‘right, and therefore the only remedy is by writ of review. 
If counsel for respondent is- correct in this position then 
the writ was properly granted in this case. 

But we think this position of counsel is untenable. It 
is declared in Section 8 of the charter of the City of Cor- 
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vallis, that “the Recorder shall have jurisdiction over all 
violations of city ordinances, and may hold to bail, fine or 
commit persons found guilty thereof; and -within the city 
shall have jurisdiction and powers like a Justice of the 
Peace, and the law governing Justices of the Peace shall 
apply as far as practicable to all his proceedings.”’ 

Chapter XI of the General Laws of Oregon, page 477; 
provides for appeals from Justices of the Peace in criminal 
cases, and is a part of the laws referred to in Section 8 of 
said city charter, by which the City Recorder is to be 
governed in his proceedings. The right of appeal is an 
important and valuable right, and we cannot think that 
the Legislature ever contemplated withholding it from the 
judgments of the Recorder of the City of Corvallis. 

The only other question presented in this case is 
whether the Court below had authority to grant the writ 
of review at the time when it was ordered. The Recorder 
rendered his judgment against Sellers on the 27th day of 
August, 1873, and three days thereafter the writ of review 
was issued. Sellers might have appealed from the judg- 
ment rendered against him within thirty days from the 
date of its rendition. This Court held in Evans vs. Chris- 
tian, decided at the December term, 1873, that the writ 
of review would not lie in a cause so long as the right of 
appeal existed, and overruled the dictum in Schirott & - 
Groner vs. Phillippi & Coleman (3 Oregon, 484), that ap- 
‘peal and review were concurrent remedies. We think 
that the decision of this Court in Evans vs. Christian was 
correct; and that it is decisive of this case. 

Judgment reversed. 
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Wm. H. MUSGROVE, Appellant, 
vs. 


RUTH M. BONSER et al., Respondents. 


APPEAL FROM MULTNOMAH COUNTY. 


An unrecorded deed has the effect to carry the legal 
title as against all persons having actual notice of its exist- 
ence. » 

The protection of the statutes in relation to recording 
deeds only applies in favor of parties who have acted in 
good faith. ` l 

A conveyance, though duly recorded, passes no title 
whatever when taken with a knowledge a the existence 
of an unrecorded deed. 

A deed, though not entitled to record, but which has 
been recorded, while it does not operate as constructive 
_ notice, may operate as actual notice. 

The rule as to notice in Bohlman vs. Coffin et al., af- 
firmed. 

If one has notice of the equities of prior purchasers be- 
fore he pays the purchase price of land, and yet makes 
payment, he cannot claim the rights of a bona fide pur- 
chaser. 


The facts are stated in the opinion. pO g 


DOLPH, BRONAUGH, DOLPH and SIMON for Appellant. 
B. KILLIN and R. WILLIAMS for Respondents. 
Prim, J. 


This was a suit in equity, brought in the Circuit Court 
of Multnomah county by Musgrove against respondents, 
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to restrain them from cutting vordwood and removing it 
from the lands described in the complaint, situate on Oak 
Island, Multnomah county, Oregon. The appellant and 
one of the respondents, Ruth M. Bonser, each claim to 
own the land in controversy by virtue of several deeds of 
conveyance from the common grantors, M. L. Armstrong 
and wife. On February 15, 1873, Armstrong and wife 
executed a deed of conveyance of the land in dispute to 
Musgrove, which was duly recorded in the County Clerk’s 
office of Multnomah county on February 25, 1878, and on 
December 4, 1860, Armstrong and wife, for a valuable 
consideration, executed a deed of conveyaiice for the same 
land to John Bonser, while in Washington Territory. 
This deed was placed on the records in the County Clerk’s 
office of Multnomah county on December 24, 1860, but 
without authority of law; because the acknowledgment 
of the execution thereof had been taken before a Notary 
_ Public of Washington Territory, and because it was 
deposited for record without first having the certificate of 
a Clerk or other proper certifying officer of a Court of 
record of the county or district within which such 
‘acknowledgment had been taken, as required by the 
_ statute of Oregon then in force. 

Statutes 1854, p. 520, Sec. 12. 


On January 19, 1866, John Bonser conveyed by deed 
the land in controversy to Ruth M. Bonser (then Ruth M. 
Dow) for a valuable consideration, which was duly 

acknowledged and recorded in the County Clerk’s office. 


As has been stated, the deed of 1860 from Armstrong 
and wite to John Bonser was acknowledged before a 
Notary Public of Washington Territory, where the deed 
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was executed; said acknowledgment being i in the following 
words: 


TERRITORY OF WASHINGTON, 
OUNTY OF CLARK, 


On this 4th day of December, A. D. 1860, before me, a) 
Notary Public in and for said county, personally appeared M. L. Armstrong 
and Martha Jahe, his wife, * * = * tome well known to be the 


persons named in the > within feed and after the same was read and explained: . 


by me to them they each acknowledged to me that 
executed the within deed. 


signed and 


The first point made by counsel for appellant is, that 
the certificate ot acknowledgment appended to the Bon- 
ser deed is fatally defective and is not evidence of its exe- 
cution without further proof. It will be noticed that the 
Notary, instead of certifying that Armstrong and wife 
were known to him to be the makers of the deed, cer- 
tifies that they were known to him to be the persons 
named in the written deed, and that “they acknowledged 
to. him that signed and executed the within deed.”’ 
The omission of the pronoun they before the word 
“sioned’’ was evidently a clerical mistake, and while the 
certificate is somewhat defective, yet we think it substan- 
tially contains all the requisites of the statute then and 
there (W. T.) in force. We think it may be inferred from 
this certificate that Armstrong and wife were the makers 
of the deed; that they were known to the Notary person- 
ally, and that they acknowledged to him its execution. 
This deed was not, however, duly recorded in the county 
of Multnomah, in this State, where the land is situate. 
The statutes of 1854, p. 520, Sec. 12, requires that where 
a deed is executed outside of this State, unless the ac- 
knowledgment is taken before a Commissioner appointed 
by the Governor for that purpose, it shall have attached 
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thereto a certificate of-the Clerk or other proper certify- 
ing officer of a Court of record, under the seal of his 
office, that the person taking the acknowledgment was, at 
the date thereof, such officer as he is therein represented 
to be, and that the signature of such officer he believes to 
be genuine, and that the deed is executed and acknowl- 
edged according to the laws of saidState or Territory. 

This deed not having this certificate attached thereto, 
though copied by the Clerk upon the record, was not en- 
titled to be there. It being to all intents and purposes an 
unrecorded deed at the time appellant took his convey- 
ance trom Armstrong and wife, it did not operate as con- 
structive notice to appellant. The only effect of such 
deed was to carry the legal title as against all persons 
having actual notice of its existence. 

By our statute every deed not recorded, as required by 
law, is void, as against a subsequent- purchaser in good 
faith and for a valuable consideration, whose conveyance 
shall be first recorded. It seems to be well settled, in this 
country, “both in law and equity, that our recording Acts 
only apply in favor of parties who have acted: in good 
faith,” and it is therefore generally held that a conveyance, 
duly recorded, passes no title whatever, when taken with 
a knowledge of the existence of a prior unrecorded deed. 

2 Ld. Cases in Equity, 183. 
9 John., 163. 
4 Mass., 6387. 

This brings us to the question made in the pleadings, 
as to whether appellant purchased the land in controversy 
with a knowledge of the existence of the prior unrecorded 
deed of Bonser. This isa question of fact to be deter- 
mined from the testimony. 


i * 
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On looking into the testimony we find that, prior to 
taking his deed, Musgrove had procured his attorney to 
- examine the records of Multnomah’ county, and had been 
informed by him that there was a deed on record for the 
same land from Armstrong and wite to John Bonser, exe- 
cuted on January 20, 1860, but that is was not entitled to - 
be on the record. It also appears that, in a conversation 
with Mrs. Armstrong, he was informed by her that she 
and her husband had conveyed this land to John Bonser. . 
Notwithstanding he was in possession of all this informa- 
tion prior to taking the deed, he made no inquiry of Bon- 
ser and wife as to their rights, though they were his near 
_neighbors. Armstrong and Musgrove were brothers-in- 
law; John Bonser was the father of Mrs. Armstrong, and 
all the parties were in the habit of visiting each other. ” 
From all the facts developed in this case, we have reached 
the conclusion that they were sufficient to charge appel- 
lant with notice of the prior existing conveyance of res- 
pondent, that at least they were sufficient to put him upon 
inquiry. “Itis not necessary, to constitute notice, that it - 
should be in the shape of a distinct and formal communi- 
cation, and it will be implied, in all cases where å party is 
shown to have such means of informing himself as to jus- 
- tify the conclusion that he might and ought to have availed | 
himself of them.”’ | - 

Barnes vs. McChristie, 3 Pa., 67. 
Bohlman vs. Coffin, January term, 1878. 

The general doctrine is, that whatever is sufficient to 
direct the attention of a purchaser to the prior rights and 
equities of third persons, and to enable him to ascertain 
their nature by inquiry, will operate as notice. 


2 Ld. Ca. Eq., 160. 
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T Conn., 824. 
2 Paige, 202. | 

Hastings vs. Cutter, 4 Foster, 481, was a case where 
the deed had been registered, although it had not been 
executed according to the statute, and it was held that 
while the “registration as such’? did not operate as con- 
structive notice of the conveyance, it might operate as 
actual notice. The Court said: “But if by means of 
that registration of the defective deed the defendants had 
actual notice of the plaintiff’s title, they are charged with 
the notice as in other cases. The defendants, when they 
formed the copy of the plaintiffs deed on record, must 
have understood that the intended record was to give 
information that such a deed had been made, and that the 
. plaintiff claimed the land under it. This must be re- 
garded as actual notice, such as every reasonable and 
honest man would feel bound to act on.’’ 

In order to enable Musgrove to claim precedence as a 
bona fide purchaser it must appear, not only that he had 
- no notice of the prior unrecorded deed of Bonser, when 
the land was purchased from Armstrong and.-wife, but 
also at the time the purchase money was paid; for if the 
purchase money was paid after such knowledge he could 
not claim the rights of a bona fide purchaser. It is not 
enough that the deed should express a consideration, but 
it must be actually paid to enable one to claim the pro- 
tection of a bona fide purchaser. 

38 Washburn on Real Pr., 299. 
6 Mich., 183. 
12 id., 339. l 

In this suit it appears from the testimony of Musgrove 
himself that he never has paid .anything for this land. 


* +y 


DECEMBER TERM, 1874. 861 
Moore vs. Packwood et at. 


He testifies that he was to pay for it by giving Arm- 
strong’s minor son $1,000 worth of cattle; that the cattle 
were east of the mountains, and were to be counted out 
- and delivered from a large band of cattle at some future 
time, and that they never have been delivered. Thus it 
will be seen that consideration still remains unpaid, unless _ 
payment has been made since the testimony was taken. 

Another question presented is in relation to the posses- 
sion of Mrs. Bonser. From the facts set forth in the 
depositions we have reached the conclusion that her 
possession was not of that unequivocal character as that — 
standing alone it would operate to charge Musgrove with 
full notice, but taken in connection with the facts already 
referred to in relatian to the deed we think the conclusion 
we have reached is strengthened and fortified. - 

It follows from the view above Papua that the decree 
should be affirmed. 


G. W. MOORE, Respondent, ) 


Vs. } 
W. H. PACK WOOD and 
J: W. VIRTUE, Appellants. J 
~ APPEAL FROM BAKER COUNTY. 
Syllabus. . 


A term of the Supreme Court, appointed by an order of 
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the Court entered in the journal thereof in term time, is a 
regular term within the meaning of the statute governing 
appeals. 


S. ELLSWORTH, for Appellant. 
KNIGHT & LORD and L. O. STERNS, for Respondent. 


On May 23, 1874, a judgment was rendered in the Cir- 
circuit Court for Baker county in favor of respondent, and 
against appellants, for money. On May —, 1874, an appeal 
was taken from such judgment to this Court, but no trans- 
cript was filed here by the second day of the August 
term, 1874. At that time respondent, by his counsel, pro- 
duced a certified copy of the notice of appeal, undertaking 
and judgment, and moved for an affirmance of the judg- 
ment, and for ten per cent. damages thereon, upon the 
ground that no transcript had been filed here by appel- 
lants within the time required by law. 


* Prim, J. 


Section 581 of the Code provides that, “upon the appeal 
being perfected, the appellant must, by the second day of 
the next regular term of the Appellate Court thereafter, 
file with the clerk of such Court the transcript of the 
cause * * *’ Jt is further provided, that if the 


transcript is not filed as above provided, “the appeal is to 
. be deemed abandoned;”’ and, by Suubdivision 4 of the 


same Section, it is provided that, “if the appeal be aban- 
doned, * *° * thereafter the judgment or decree, so 
far as it is for the recovery of money, may be enforced 
against the sureties in the undertaking.”’ 


This motion is resisted by appellants, upon the ground 
that the August term of this Court was not the “next reg- 
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ular term’’ thereof, because it was a term appointed by 
the Court, instead of a term appointed .by the Legisla- 
tive Assembly. In other words, it' is claimed that the 
Legislature had no authority, under the Constitution of 
this State, to authorize the Court to appoint or fix the time 
when a term of this Court should be held. As a great 

many judgments have been rendered already, at terms | 
appointed in this manner, the question presented becomes 
a very important one, and it should be finally settled by a 
decision of this Court. 


Article VII, Sec. 7, of the Constitution of this State, 
provides that “the terms of the Supreme Court shall be 
appointed by law.” In pursuance of this’ provision in 
1872 the Legislature passed an Act providing that “a 
term of the Supreme Court shall be held at the seat of 
Government on the second Monday in December, 
annually, and at such other times as the said Court may 
appoint, by an order entered in the journal in term time. 
But it is claimed that so much of this Section as author- 
izes this Court to designate the time when “such other 
terms shall be held’ is unconstitutional and void, upon 
the ground that the Legislature cannot delegate legisla- 
tive’ power to the Court. It is insisted that the people 
having delegated to the Legislative Assembly all the 
legislative powers at the seat of Government, limited 
and controlled only by the Federal and State Constitu- 
tions, that it could not delegate any of these powers to 
another tribunal. 


In the case of the People of Illinois vs. Reynolds (re- 
ported in 5 Gilman, part 1) the constitutionality of a law 
similar to the one under consideration was sustained 
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by the Court—where the Legislature passed a law pro- 
viding for the division of a county, to take effect on a 
majority of the votes being cast for such division. The 
case was thoroughly and ably ee at bar and it is a 
well considered case. 

Caton, J., in announcing the opinion of the Court said: 
“Tf the saying be true that the Legislature cannot dele- 
gate its powers, it is only in its most general sense. We 
may well admit that the Legislature cannot delegate its 
general legislative authority, still it may authorize many 
things to be done by others which it might properly do 
itself. All power possessed by the Legislature is delegated 
to it by the people, and yet few will be found to insist that 
whatever the Legislature may do, it shall do, or’ else it 
shall go undone. To establish such a principle in a large 
State would be almost to destroy the- government. The 
Legislature may grant ferry licenses or it may lay out 
roads and specify their metes and bounds, and yet who 
will doubt that it may. delegate this power to others, either 
by general or special laws? So, also, it may pass all the 
laws requisite for the government of a particular city, or 
township, or school district, and who will doubt the pro- 
priety of its authorizing this to be done by the people 
within the limits of the city, town or district, by their 
local representatives, or even directly. This is making 
laws, and laws, too, of as binding efficacy as if passed 
directly by the Legislature. They are dependent upon 
- the Legislature for their vitality and force. We see, then, 
that while the Legislature may not divest itself of its 
-proper functions or delegate its general legislative author- 
ity, it may still authorize others to do those things which 
it might properly, yet cannot understandingly or advan- 
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tageously do itself. Without this legislation would be- 
come oppressive and yet imbecile. Local laws almost 
universally call into action to a greater or less extent, the 
agency and discretion either of the people or individuals, 
to accomplish in detail what is authorized or required in 
general terms. The object to be accomplished, or the - 
thing permitted may be specified, and the rest left to the 
agency of others, with better opportunities of accomplish- 
ing the object or doing the thing understandingly.” 


In the law under consideration the Legislature has pro- 
vided the time when one term of the Supreme Court shall 
be held, and in the same Act has provided the mode by 
which the time may be fixed when other terms shall be 
held, leaving it to the Court to name such other times as 
may best meet the exigencies of the business. Thus the 
Legislature in providing the mode by which tne time may ` 
be fixed, has to all intents and purposes fixed the term 
itself{—merely leaving the Court to designate the day 
upon which it shall commence. 
8 Cal., 381. 


The judgment should be affirmed, with ten per cent. 
damages. 


_ 
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THE CITY OF PORTLAND, Respondent, ) 


VES. 
CHAS. T. KAMM, Minor, by Wm. 8. Ladd, 


Guardian ad litem, Appellant. 


APPEAL FROM MULTNOMAH COUNTY. 


Statement of Facts. 


This cause originated in a proceeding by the Common. 
Council of the City of Portland for the extension of West 
Main Street upon the premises of defendant Kamm. 

The proceeding was instituted under the provisions of 
an Act of the Legislative Assembly, approved December 
19, 1865, entitled “ An Act to authorize the City of Port- 
land to open, lay out and widen streets and alleys, and to 
applopriate private property therefor.” 

Under the provisions of Section 3 of said Act three 
viewers were appointed to assess the damages and benefits 
resulting to adjacent land holders on the line of the’ pro- 
posed extension of said street, and were directed to report 
how much less valuable, if any, such lands would be by 
reason of such location of said street. 


Said viewers reported to said Common Council that the 
damages to defendant’s lands caused by the location of 
said street thereon amounted to the sum of $1,700 in gold 
coin, and that the resulting benefits to the remaining por- 
tion of defendant’s land adjacent to said proposed street 
was $1,700 in gold coin. The report of said viewers was 
approved by the Common Council of said city, and de- 
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fendant; being dissatisfied with the assessment of benefits 
charged against him by the report of said viewers, ap- 
pealed therefrom to the Circuit’ Court for Multnomah 
county. 

Upon the trial of the cause on appeal by said Circuit 
Court, the jury returned a verdict in the following words: 


“ We, the jury in the abeve entitled cause, find for the plaintiff. 
J. W. Murray, 


L Foreman.” 


June 10th, 1874. 

Thereupon defendant filed his motion for a new trial, 
which, after argument, was overruled by the Court, and 
defendant appeals to this Court, Hang in his notice of 
appeal the following errors: f 

1. That the evidence adduced upon said trial was 
insufficient to justify said verdict. | 

2. That said verdict’was contrary to law in this; that 
no compensation is thereby awarded to defendant, Chas. 
T. Kamm, for his land so taken, appropriated and occupied 
by said street., 

8. That said verdict is contrary to law inthis: That by 
said verdict the jury did not assess and determine how 
much less valuable, if any, said land of said defendant— 
part of which is taken by said street—may be rendered by 
the laying out ot said street, nor the benefit and advantage 
of said street to defendant’s said land, nor the said benefit 
and advantage aforesaid in excess of damages which he 
will sustain by reason of said street, as is required by law 
in such cases provided. 

4, That said verdict is contrary to law in this: That 
the Act under which defendant’s land was so appropriated 
for said street and said assessment upon his. said land was 
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made, which Act is entitled “An Act to authorize the 
City of Portland to open, lay out and widen stieets and 
alleys,” approved December 19, 1865, is unconstitutional 
and void and contrary to Subdivision 7, of Section 23, of 
Article IV, of the Constitution of the State of Oregon. 

5. That said verdict is informal, indefinite and not re- 
sponsive to the issues in said cause. 

6. That said Court erred in not allowing the challenge, 
by said detendant, of J. B. Kellogg, a juror in said trial, 
on the ground that the said juror was a resident and tax- 
payer of the City of Portland and as such had an interest 
in the event of the action and the principal question in- 
volved therein. 

T. That the Court erred in ruling that evidence of 
damages, arising to said defendant, by reason of said 
opening of said street, should be admitted and submitted 
to the -jury, whereas the said defendant had appealed 
solely and alone from the assessment of benefits made 
upon his said property by reason of the said opening of 
said street. 

8. The Court erred in deciding and instructing: said 
jury that the question in said cause to be tried was 
whether the said parcel of land of defendant would be 
rendered less valuable, by laying out the said street, and, 
if so, how much less valuable it would be rendered 
thereby. 

9. That the Court erred in overruling defendant’s said 
motion for a new trial of said cause. 


Bonuawm, C. J. 


The Act of December 19, 1865, referred to in the state- 
ment ot the facts in this case authorizes the Common 
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Council of the City of Portland “to open, lay out, estab- 
lish and widen streets and alleys, and to appropriate 
private property for that purpose.’ _ 

See. 1, p. 50, Portland Charter. 

Sec. 2 of said Act provides for a survey by the City 
Surveyor of the line of the street or alley proposed to be 
located or widened, and requires him to report a plat and 
description thereof to the Common Council. 


Sec. 3 of said Act authorizes the Common Council to 
appoint three disinterested viewers to assess damages and 
benefits resulting to the owners of real estate contiguous 
to said proposed street. 

Sec. 4 provides the manner of proceeding by said 
viewers, and requires them “to assess and determine how - 
much less valuable, if any, such lands * * *- will be 
rendered by the laying out, establishing or widening of 
such street or alley,” through or over the same. It also 
provides for assessing the benefits accruing to the owners 
of land fronting on said proposed street, but not passed 
over or occupied by the same; which benefits it is de- 
clared shall be a lien or charge upon the land of the 
owners thereof so benefited. - 

This Section also provides for the payment of the bene- 
fits assessed to land-holders, whose lands front on such pro- 
posed street, into a fund to be-applied to the payment ot 
damages for lands occupied by such street. 


Section 5 provides that the Common Council may set 
aside the report of such viewers if such Council is not sat- 
isfied with their assessment of damages and benefits. 

. Section 6 makes it the duty of the Common Council, 
if no appeal be taken within the time allowed, or if an 
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appeal be taken from the assessment of damages or bene- 
fits, then, after the same shall have been determined, to 
make an appropriation to pay all damages and costs that 
may have been awarded, and to order warrants to issue for 
the same, payable out of the fund to be provided therefor; 
and declares that, “as soon thereafter as the full amount of 
such appropriation shall be in the City Treasury, subject 
to such warrants, and the amounts respectively assessed 
shall be tendered to the parties entitled to the same, such 
property shall be deemed appropriated for the purposes of 
such street or alley, and not otherwise.”’ 


Section 7 of said Act gives, in express terms, the right 
of appeal, by any person dissatisfied with the assessment 
of benefits and damages, to the Circuit Court tor Multno- 
mah county. 


Section 8 provides the time and manner of taking the 
appeal. l 


Section 9 provides that such appeal to the Circuit Court 
shall be heard and determined as an action at law; that 
the jury‘shall view the premises and assess and deter- 
mine by their verdict how much less valuable, if any, 
each lot or part thereof, with the improvements, may be 
rendered by the location or widening of such street or 
alley; and such jury is also required to assess and deter- 
mine the value of the resulting benefits to lands fronting 
on such proposed street, when the same has been appealed 
from; but the jury shall not reassess any damages or ben- 
efits unappealed from. . 

Section 10 ‘provides that if the appellants, or any of 


them, fail to recover greater damages or a more favorable 
assessment as to benefits than was allowed by the viewers, 
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judgment shall be rendered against such appellant for the 
costs of appeal and for the amount of benefits assessed by ~ 
such jury against such appellants, and that judgment shall 
also be rendered against the city for the amount of dam- 
ages allowed to such appellant where the question of dam- 
ages is involved in the appeal. 


The foregoing are all the provisions of the Act of De- 
cember, 1865, which it is necessary to consider with refer- 
ence to the questions involved in this appeal. While the 
phraseology of the Act is certainly subject to criticism on 
account of the obscurity in which its terms ana require- 
ments are involved, yet we think a careful examination of 
the same will disclose the intention of the law-maker in 
its enactment. 7 

Counsel for appellant in this case claims that where the 
viewers, appointed by the Common Council, assess dama- 
ges and benefits to the same person, as was done in 
defendant’s case, such defendant is authorized, by the Act 
referred to, (Sec. 9, p. 56, of Portland Charter) to appeal 
from the oneand allow the other tostand. Hence appellant 
in this case gave notice to respondent that he appealed 
from the assessment of benefits only, . and he therefore 
insists that the only question for the jury in the appellate 
Court to determine was whether the assessment against 
appellant of $1,700, as benefits, should stand as the true 
value of benefits, and that the assessment in appellant’s 
favor, by said viewers, of $1,700, as damages, should not 
be considered or disturbed by the jury in the appellate 
Court. We think that this construction of the Act re- 
ferred to is not warranted by the language of Section 9, 
which is relied upon in support of that view. In that 
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Section it is declared that no benefits or damages, not -ap- 
pealed from, shall be reassessed by the jury in the ap- 
pellate Court. 


This language, we think, refers only to persons owning 
lands abutting on or occupied by the proposed street for 
or against whom benefits or damages, or both, have been 
assessed by the viewers, but which persons have not ap- 
pealed at all from such assessment. Subdivision 3, of 
Section 536, page 222, of the Code, declares that “upon 
an appeal to the Circuit Court the manner of proceeding 
thereafter is the same as if the action or suit had been 
commenced in said Court.’ In such case the decision 
and determination of the Court below is vacated or 
merged in the judgment of the appellate Court, and it is 
to this judgment that the parties must look for the deter- 
mination of their rights in controversy. We think that 
in this case the trial in the appellate Court should be had 
de novo, as upon appeal from a Justice’s Court. 


In an appeal to the Supreme Oourt from a judgment in 
an action at law the appellant may appeal from the judg- 
ment, or some specified part thereof (Code, Sec. 527, p. 
218), but ina proceeding like this the appellant cannot 
appeal from a part of the judgment of the municipal 
authorities and allow the remainder thereof to stand. He 
must appeal from the whole thereof, and in the appellate 
Court the whole case must be tried anew on substantially 
the same issues as in the Court below. The Circuit Court 
then did not err in instructing the jury that in considering 
of their verdict they must take into consideration both 
the question of damages and benefits. 


Appellant claims by his third assignment of error that 
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- the verdict of the jury is contrary to law, because it is not 
therein determined how much less valuable, if any, defend- 
ant’s land would be rendered by the extension of “ West 
Main street,’’ as proposed, nor did said jury by their ver- 
dict determine the amount of benefits which would result 
to defendant by reason of the extension and opening of 
said street, nor the amount of such benefits in excess of 
the damages. 


The verdict of the jury, as has been observed, is in 
these words: ‘ We, the jury in the above entitled cause, 
find for the plaintiff.” 


- This verdict is indefinite and insufficient, for the reason 
that it does not determine the matters at issue between 
the parties. It does not inform us how much the defend- - 
ant was damaged, nor how much he was benefited by the 
extension of said street. | 


A verdict, although informal, is sufficient when it 
informs the Court what judgment ought to be rendered 
in the case. And it is claimed, by counsel for respondent, 
that the verdict in this case shows that the jury either 
intended to affirm the judgment of the viewers, that the - 
benefits and damages each amounted to the sum of $1,700; 
or at least that they intended to find that the damages. 
were fully and evenly offset by the benefits. But this will 
not do. The jury must furnish to the parties and the Court 
a definite and tangible conclusion of the issues as adjudged 
by them from the evidence; and must state the sum of 
the benefits, and of the damages, separately, or at 
least show the sum of the difference between them. Ifit 
could be claimed that a verdict in favor of the plaintiffs 
operates as an affirmance of the assessment of the viewers, 
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leaving it to stand undisturbed, then the verdict in this 
casè might be held sufficient. But, by the appeal and 
trial anew in the Circuit Court, the decision of the view- 
ers has been annulled and set aside, while the jury in the 
Circuit Court undertake to find generally in tavor of the 
plaintiff and against the defendant, without making such 
findings as would respond to the issués in the causa, or 
enable the Court to render judgment. We think that the 
Court below erred in receiving the verdict of the jury, 
and entering judgment thereoa against the defendant for 
costs. 

We think, also, that the Court below erred in permit- 
ting J. B. Kellogg, a resident and taxpayer in the city of 
Portland, to sit as a juror in this case, when challenged by 
defendant for implied bias, under the provisions of Subdi- 
vision 4 of Section 184 of the Code. - 

Counsel for respondent claims that Kellogg does not 
come within the rule of Garrison vs. The City of Port- 
land (2 Ogn., 123) for the reason that the City of Portland, 
in the matter of the extension of “West Main street” 
had provided a fund from the assessment of benefits to 
adjacent land owners equal to the total amount of damages 
assessed. And while it is true that by a somewhat re- ` 
markable coincidence, the viewers appointed by the City 
of Portland to assess the benefits and damages resulting 
to adjacent land owners on the line of said proposed street, 
found that the aggregate sum of damages was $6,000 and 
the total benefits $6,000. Yet this would not have relieved 
Kellogg as a tax payer in the City of Portland from his 
liability as such to be called upon to contribute, if the 
jury had found in favor of the defendant that his damages 


‘exceeded his benefits. The Act of Dec. 19, 1865, does 
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not contemplate or provide that a fund shall be raised by 
the assessment of benefits adequate to the payment of all 
damages which may be allowed 'to land owners on the 
line of a proposed new street or alley, and if it did, it 
would certainly be avery peculiar and in many cases a 
very inequitable provisions. | 

In the case above cited, (Garrison vs. The City of Port- 
land) the plaintiff sued the city to recover for injuries sus- 
tained by falling into a pit or unfinished cistern which had 
been left open without any light or guards to warn pedes- 
trians of the danger. 

In passing upon the question of the competency of a: 
juror who was a resident and tax-payer of the city to sit 
in the trial of said cause the Court say: “The Code, Sec. 
184, subdivision 4, leaves the question of what is a dis- 
qualifying interest to the common law rule, and it must “ 
therefore be interpreted in the light of adjudicated cases. 
The theory of a trial by jury is that the jurors shall stand 
absolutely indifferent between the parties litigant; that 
they shall be as free from interest or prejudice as it is 
possible for: humanity to be. The authorities are pumer- 
ous and uniform to the effect that an interest in the event 
of the suit, though small and remote, disqualifies the juror. 
The jurors-set aside by the Court being tax-payers were 
directly responsible for a rateable proportion of whatever 
verdict might be rendered against the city. Theruling of 
the Court below was in conformity with the current of 
authorities and right.” 

Wood vs. Stoddard, 2 John., 194. > 
Russell vs. Hamilton, 2 Scammon, 56. _ 

_ Bailey vs. The town of Trumbull, 31 Conn., 581. 

2 Graham & Waterman on New Trials, p. 240 et seq. 


$ 
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Of course it might be suggested that in prosecutions for 
fines and forfeitures every tax-payer in the State might 
have a remote pecuniary interest in the event of the ac- 
tion, which, by a strict adherence to the rule, would ex- 
clude him from sitting as a juror in such case; and in 
cases where a county is a party it might be claimed that 
all tax-payers of the county would be disqualified, and 
that such ruling would necessarily result in great incon- 
venience. To these objections we answer that we only 
pass upon the question presented by the transcript in this 
case. In this case jurors might have been obtained out- 
side of the corporate limits of the city of Portland and 
within Multnomah county, against whom the objection of 


‘interest in the event of the action could not have been 


urged. 

W-hile it is true that the common law rule touching the 
incompetency of witnesses, on account of having an inter- 
est in the event of the action or suit, has been almost en- 
tirely overthrown by our statute, yet the rule disqualify- 
ing jurors, for the same reason, we think, has with un- 
questionable wisdom and propriety been suffered by our 
law-makers to remain intact. It is certainly a great safe- 
guard and protection to our boasted right of trial by jury, 
in both criminal and civil cases, that jurors should be se- 
cured, as free as it is possible in the nature of things for 
them to be, from both actual or implied bias.in the event 
of the suit, as well as in relation to the parties litigant. 


The judgment of the Court below is reversed, and the 
cause directed to be remanded to the Court below fora 
new trial. 


Norz.—Constitutional questions not passed upon. 
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W. W. CHAPMAN, Appellant, ) 
vs. | 


JAS. H. WILBUR, Respondent. | 


4 


APPEAL FROM MULTNOMAH COUNTY. 
Syllabus. 


A party comes too late, who applies seventeen months 
- after entry of a decree, for leave to amend the same with- 
out showing excuse for the delay. 


Motion for leave to amend decree. - 


Bonuam, C. J. 

This was a suit to set aside a conveyance of real estate 
in the City of Portland, which was determined by this 
Court at the July term, 1873, by dismissing plaintiff s 
cause generally, for want of merits. 

On the 6th day of August, 1873, a motion for a rehear- 
ing was filed by appellant, and after due consideration of 
the same by the Court, was overruled. On January, 1875, 
this motion was filed asking leave to correct the decree 
of this Court, made in August, 1873, so as to show that ` 
the cause was dismissed without prejudice. 
LG CHAPMAN, Esq., for the motion, 

Cites in support thereof, 

4 How. Pr. R., 16. 
86 N. Y., 630; and 
3 Cowen, 39. l 
MORELAND & ATWATER, Esqrs., contra, 
Cite the following authorities: 
40 Ala., 596. 
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15 Ind., 78. 

24 Ga., 429. 

27 Ind., 435. 

7 Bush., (Ky.) 359. a 

50 Mo., 490. \ 

14 B. Monroe, 88. 

41 Miss., 465; and 

27 Cal., 491. 

In support of the motion there is no accompanying 
affidavit or other showing by which this Court can deter- 
mine that the decree, dismissing plaintiff's cause, was not 
correct, as entered of record by the Clerk. But counsel 
suggests, on the argument, that it is within the recollec- 
tion of some members of this Court, who sat in this cause 
at the time that the same was dismissed, in August, 1873, 
that when the decision of the Court was orally announced 
it was ordered that the cause be dismissed without preju- 
dice, and that the clerk in entering the decree inadver- 
tently omitted those words. 

On the other hand opposing counsel claim that, after 
the signing of the record and the adjournment of the term, 
a judgment or decree cannot be amended except in cases 
where there is something in the record, or at least some- 
thing which is quasi of record, by which the error com- 
plained of is indicated. And it is furthermore urged that, 
in no event could the relief sought by this motion be 
granted, on account of the laches of the appellant in 
making his application therefor. 


It appears, from the record, that the decree of this 
Court, dismissing appellant’s cause, was entered of record 
on August 5, 1873; that, on the following day, a motion 
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for a rehearing was filed, which was overruled by the | 
Court, and that a mandate was sent to the Court below, 
and that near seventeen months have been allowed to elapse 
since the entry of the decree complained of, before any 
steps were taken to correct or amend the same. 

We are clearly of the opinion that, in the absence of 
_ any showing of a valid excuse for such unreasonable delay, 
this motion should be denied, on the ground of laches 
in the moving party. | 

It is the duty ot attorneys to see that the journal entries 
are correctly made, in causes in which they are interested; | 
and if, for any reason, they should fail to do so, the earliest - 
practicable opportunity should be made available for the 
purpose of securing any desired correction. It would be 
an unwise practice to allow the final judgments and decrees 
of Courts to be modified or amended in any material 
respect, except upon the prompt action of the parties 
interested, and for good and sufficient reasons. 


Motion denied. 


S. H. OLIVER, Appellant, 
| vs. 
JAMES HARVEY, Respondent. J 
APPEAL FROM BENTON COUNTY.. 


| 
The service and filing the notice of appeal is indispens- 
"able in order to give this Court jurisdiction. 


A waiver ot the filing by the stipulation of the parties 
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is not the equivalent of the filing of the notice. Consent, 
though it may waive error, cannot confer jurisdiction. 
This is a motion interposed by respondent’s counsel to 
dismiss the appeal, for the reason that the notice is defect- 
ive and insufficient. The notice is as follows: 
Ta the Supreme Court of the State of Oregon. 
S. H. Oliver, Plaintiff and Appellant, \ 


: VS. 
James Harvey, Defendant and Respondent. 

To James Harvey, or his attorneys, of record: 

You will please take notice that the above named S. H. Oliver appeals 
from the judgment of the Circuit Court of said county, rendered at the 
_ November term thereof for the year 1878, against this appellant for costs, 
and in favor of the said James Harvey, respondent herein, to the Supreme 
Court of the State of Oregon. . 

There is also a stipulation signed by the counsel for the 
respective parties, continuing this cause from the last 


August term of this Court until this term. 


R. S. STRAHAN for the motion. 
F. A. CHENOWETH, contra. 


Prim, J. 
The notice of appeal, as has often been decided by this 
Yourt, should describe the judgment appealed from with 
sufficient certainty to enable all the parties interested in 
the matter to know definitely what judgment is appealed 
from. The judgment in this notice is described as having 
been rendered in the Circuit Court of “said county.” 
*No county had been mentioned and previously referred to, 
and from the caption it could only be gathered that the 
paper referred to some proceeding in the Supreme Court. 
We think it too indefinite and cannot extend the jurisdic- 
tion of this Court over the respondent. 


It was argued by counsel that the general appearance 
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and stipulation mentioned in the statement gave this 
Court jurisdiction notwithstanding the defect in the notice 
of appeal. To this proposition we cannot assent. By the 
Code, Sec. 525, “a judgment or decree may be reviewed 
as prescribed in this title and. not otherwise.” 


Sec. 527 provides that “an appeal shall be taken and. 
perfected in the manner prescribed in this Section and not 
otherwise. The appellant shall cause a notice to be served 
on the adverse party, and file the original with proof of 
service endorsed thereon with the Clerk where the judg- 
ment or decree is entered.’ This is the only mode 
prescribed in which an appeal can be taken to the Supreme 
Court. The service and filing the notice ot appeal is in- 
dispensable in order to enable. the appellate Court to 
obtain jurisdiction of the cause. A waiver of the filing 
by the stipulation of the parties is not the equivalent of 
the filing of the notice; for consent, though it may waive 
error, cannot confer jurisdiction. 


This view is fully sustained in Bonds ys. Hickman, 29 
Cal., 460. That was a case where the parties undertook 
by stipulation to waive the filing and service of the notice 
under a statute exactly like ours. We are therefore of 
opinion that the motion should be granted. 


Appeal dismissed. 
111 
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‘ SAMUEL A. HOWE, Appellant, 
l VS. | 


| 
THOMAS PATTERSON et ux., Respondents. J 
APPEAL FROM COLUMBIA COUNTY. 


A suit in equity which has been fully tried in the Cir- 
cuit Court and a decree therein rendered, must, if ap- 
pealed, be tried anew upon the transcript and the evi- 
dence. 

As the findings of fact and conclusions of law by the 
Court below are not conclusive in a suit in equity, if ap- 
pealed, this Court must look into the testimony and reach 
its own conclusions of fact, as well as of law. : 


The difference between appeals in actions at law and 
suits in equity stated. 


All the necessary facts are stated in the opinion. 


Wa. STRONG and T. N. STRONG for the Appellant. 
B. KILLIN and H. T. BINGHAM for the Respondents. 


Prim, J. . 

This was a suit in equity, brought by appellant against 
respondents, to foreclose a mortgage upon certain real 
property described in the complaint, which was in the 
possession of and claimed by the respondents at the com- 
mencement of the suit. 


It is alleged in the complaint that the mortgage was 
duly executed to appellant by Wm. T. Gillihan and wife, 
to secure the payment of two promissory notes. That 
after the execution of said mortgage it was delivered by 
appellant to the County Clerk of Columbia county for 
record, and was recorded by him on page 204, in Book E 
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of. the record of deeds of said county. That several 
-months after the execution of the mortgage the mort- 
‘gagors conveyed the same property to Eugene Semple 
and wife, by deed, which was duiy acknowledged and re- 


corded, and that said Semple and wife, by their deed — 


duly executed and acknowledged, conveyed the same to 
Patterson and wife, and this deed was also duly recorded. 


“The respondents answered denying all the allegations of 
the complaint, and setting up that they were subsequent 
purchasers in good faith for a valuable consideration, with- 
out notice either actual or constructive. 


This cause having been heard in the Court below upon 
the pleadings and evidence, the bill was dismissed, and 
it was ordered and decreed that the appellant pay the 
costs, from which order and decree he has appealed to this 
Court. It comes up to be “tried anew” upon the tran- 
script, without any evidence accompanying it. 


On examination it appears that the decree contains cer- 


tain conclusions of fact found by the Judge, upon which. 


he based certain conclusions of law, which counsel for ap- 
pellant claims were erroneous, and can be reviewed here 
without any statement of the evidence. They undertake 
to base their assignments of error upon the conclusions of 
law, based upon the conclusions of fact found and set out 
in the decree.” These, they claim, are all matters in writ- 
ing and on file, and error can be assigned without any 
previous exception having been taken. To sustain this 
position they cite the Code, Sec. 216, which provides 
that “ Upon the trial of an issue of fact by the Court, its 
decision shall be given in wrifing and filed with the Clerk. 
* * * The decision shall state the facts found and 


x 
y 
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conclusions of law separately. Such decision shall be en- 
tered in the journal, and judgment entered thereon accord- 
ingly.’ Section 217 provides that “ The order of proceed- 
ings on a trial by the Court shall be the same as provided 
in trials by jury. The finding of the Court upon the facts 
shall be deemed a verdict,” ete. They also refer to Sec- 
tion 230 of the Code, which provides that “No exception 
need be taken or allowed to any decision upon a matter of 
law, when the same is entered in the journal, or made 
wholly upon matters in writing and on file in the Court.’ 

By an examination of these provisions of the statute, it 
will be seen that they relate wholly to trials in actions at 
law, and have no reference whatever to proceedings in 
equity. / | 

Code, Section 533, provides that, “ Upon an appeal from 
a judgment, the same shall only be reviewed as to questions 
of law appearing upon the transcript; but, upon an appeal 
from a decree given in any Court, the suit shall! be tried 
anew upon the transcript and evidence accompanying it.” 
This evidently means that it shall be tried over again on 
the facts as well as the law, and this cannot be done in the 
absence of the testimony. Under the law in force at the 
time this decree was rendered, and also at the time this 
appeal was taken, the only mode provided for bringing 
up the evidence in a chancery cause appealed, was by the 
statement provided for in Section 526 of the Code. 

It is insisted, by appellant’s counsel, that the Judge, on 
the hearing of this cause in the Court below, having 
found certain conclusions of fact, and having Inserted 
them in his decree, they are conclusive upon the parties 
on appeal. To this proposition we cannot assent. An 

_ appeal from a judgment, in an action at law, as provided 


pal 
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for in our Code, is in the nature of a writ of error at com-. 
mon law, because it expressly provides that “a judgment 
can only be reviewed as to questions of law appearing 
upon the transcript.” Thus it will be seen that on appeals 
in actions at law, issues of fact cannot be reviewed by this 
Court. But, as it is provided that, on an appeal from a 
decree ina suit iu equity, “the same shall be tried anew 
upon the transcript and evidence,” it is obvious that where 
testimony was taken in the Court below it must be brought 
here so this Court may try the cause anew, as well upon 
the facts as upon the law. An appeal is a process of civil 
law origin, and removes the cause entirely, subjecting the 
fact as well as the law to a review and retrial; but a writ 
of error is a process of common law origin, and it removes 

nothing for re-examination but the law. . 

3 Dall., 828. 

This view is decisive of the case, and renders it unnec- ' 
essary to pass upon other very important questions so ably 
argued by the counsel of the respective parties. 

The decree should be affirmed. 


fod 


THE 0. & C. R. R. CO., Appellant, 
l vs. 
Wm. POTTER, Respondent. 
APPEAL FROM LANE COUNTY. 
Opinion. f 


SHATTUCK, J. 
The appellant, as one ground of objection to the judg- 
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ment below, insists that there appears to be an issue of 
fact made by certain allegations of the.answer and denials 
thereof in the replication, which is not disposed of by the 
demurrer. This would be a valid objection if the plead- 
ing itself, taken as a whole, did not dispose-of this issue. 
The answer avers that the note in question was given to 
plaintiff in satisfaction of the subscription described in 
the answer, and for no purpose and without any other con- 
sideration than the pretended claim of the plaintiff against 
defendant on said subscription. 


The replication denies that said note was given to plain- 
tiff without any other consideration than the claim of the 
plaintiffs against defendant on said subscription. 


‘If this were all that appeared we shouldbe of opinion 
that an issue of fact is made that could not be disposed of 
by the general demurrer to the replication; but it appears 
that the replication contains a full recital of the facts and 
circumstances of the subscription referred to, and of the 
giving of the note in question, and contains this allega- 
tion: “That in order to induce said Holladay.to forbear 
bringing said action and to obtain further time for the pay- 
ment of said subscription, the defendant agreed with said 
Holladay and promised to pay said sum of $300, coin, on 
the first day of July, 1872, to the plaintiff} and thereupon 
executed to plaintiff the note described in the: complaint, 
and the same was executed to the plaintiff upon the 
strength and in consideration of such forbearance to bring 
said action and said extension of time in which to pay 
said sum.’’ By this averment the plaintiff has fully dis- 
closed the consideration and rendered any evidence upon 
the issue above mentioned unnecessary and superfluous. 


a 
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The demurrer then went to the whole pleading and was 
properly considered in that view. | 


The appellant insists that the original aamuna des- 
cribed in the pleadings, was valid, arid argues this view at 
length. That question was disposed of by this Court -at 
the last term, in the case of Holladay vs. Patterson, and 
is no longer here an open question, and if this case does 
not stand upon some other foundation than that subscrip- 
tion, the judgment below should not be disturbed. 


Counsel for the appellant, however, ask a reversal upon 
two aspects of the case—that the facts detailed in the 
pleadings show the consideration to have been a compro- 
mise of a doubtful claim, and that forbearance to sue the 
original claim was sufficient consi ideration to support the - 
new promise. : 


If the facts pleaded presented a case of compromise, 
within the rule of the authorities cited, a reversal ought to 
be had, notwithstanding this Court have, since the execu- 
tion of the note, declared (Holladay vs. Patterson) that 
the contract of subscription was invalid; for when this note 
was made the questions raised and decided in Holladay 
vs. Patterson had not been settled. The decisions on the 
subject by the Courts of other States were far from uni- 
form, professional opinion in our own State was divided, 
and as it appears in that very case the decision. of our 


= Court was not without dissent. If then, in this state of 


l 


the law, the parties had disagreed as'to the facts and the 
law, relating to the subscription, and there had been be- 
tween them an actual controversy and difficulty, and they 
had settled it by a mutual agreement to waive questions 
of law and fact relating to the subscription, and upon 
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mutual concession had entered into the new contract, I 
should think it ought to be sustained and a recovery had 
upon the note. Upon the authority of the cases cited 
(13 Il., 148; 3 Hill, 504) which hold that “the compro- . 
mise of a doubtful claim is a sufficient consideration for a 
promise, and it is immaterial on whose side the right ulti- 
mately turned out to be, as it must always be on one side 
or the other,’’ and that such a compromise may involve 
as well questions of law as of fact. But these pleadings 
do not present such a case. It is simply alleged that the 
subscription, was overdue and that payment was de- 
manded and suit threatened and thereupon it was agreed 
to extend the time of payment and the note was given for 
the amount—a mere forbearance, nothing more. 

In order to render the agreement to forbear and the > 
forbearance of a claim a sufficient consideration for a 
new promise, it is essential that the demand forborne 
should be sustainable at law or in equity, and the consid- 
eration will fail if the demand is without foundation. 

Chitty on Contracts, pages 35 and 36, and notes. 
8 Pickering, 83. l 

The facts pleaded and the decision of this Court in 
Holladay vs. Patterson bring this case within this rule of 
Chitty, and appellant’s argument on this point fails. 

Appellant insists further that this case is upon the same 
footing as Smith vs. Carr, decided by this Court (2 Oregon, . 
190), or at least is like cases cited inthe books where void or 
voidable contracts have been ratified. But there is a 
distinction which must be kept clearly in view. In this 
case the infinity attaches to the very nature and subject 
matter of the original transaction, and is not removed by 
change of time or person, while in Smith vs. Case the 
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invalidity of the original contract grew: out of the time 
when it was made (on Sunday). The defendant had re- © 
ceived so much money of plaintiff on Sunday, and on the 
same day had given his note for it, a transaction forbidden 
on that’ day, but valid on any other day. Afterwards ona 
work day the defendant acknowledged the receipt of the 
money and the giving of the note, and promised to pay 
the money. Most of the other cases cited by counsel are 
those where a party under some disability, such as 
coverture, infancy or duress has entered- into a contract 
which could not be enforced at law, but has sanctioned 
and ratified the contract after the disability had ceased. . 
In these cases the subject matter of the transactions and 
the consideration of the agreements were lawful, and the | 
disability was only personal. and temporary, and did not 
exist when the new promise was made. In the case before 
us the new promise was only a continuance and in further-. 
ance of the original transaction, and must stand or fall 
with it. 2 i 
The judgment must be affirmed. 


DOLPH, BRONAUGH, DOLPH & SIMON for Appellant. 
THOMPSON & FITCH for Respondent. í 


THE SPRINGFIELD MILLING CO, ] . 


Respondent, 
vs. 


f 
LANE COUNTY, Appellant. | 
APPEAL FROM LANE COUNTY. 

SHATTUCK, J. 


This is an action at law, tried in the Court below upon 
112 


890 DECISIONS SUPREME COURT, 


Springfield Milling Co. vs. Lane County. ; 


issues ot fact before the Court, without a jury. The find- 
ings of the Court below are as follows: 


“1. That, at the January term, 1874, of the County 
Court of Lane county, State of Oregon, said Court, in the 


transaction of county business, made the following order, 
to wit: | 


In the matter of bridge across Willamette river at or near Springfield: 

At this day, after consideration by the Court, it is ordered that A. S. Pow- 
ers be, and he is hereby appointed Superintendent of the construction of a 
bridge across the Willamette river at or near Springfield, Lane county, 
Oregon, and is vested with the usual powers provided by law, subject to the 
following conditions, to wit: The said A. S. Powers, as such Superintendent, 
is hereby authorized to let the contract for the construction of said bridge, 
stipulating that the contractors shall receive one-half of the contract price 
from Lane county, and the other half in subscriptions from citizens, with 
the express understanding that said Lane county is not to be responsible for 
the payment or collection of said subscription, nor, in any case, for the 
payment of any sum greater than one-half of the contract price for con- 
structing said bridge; and A. S. Powers is to receive, for his services as such 
Superintendent, in full satisfaction for the same, one hundred and fifty 
dollars; the said bridge to be on the plan of Smith’s Patent Truss Bridge; 
the Superintendent to be subject to the direction of the County Court. 


2. That, on the 4th day of March, 1874, said Powers 
entered into a contract on behalf of said Lane county, with 
the Pacific Bridge Company, to construct the bridge 
referred to in said order; that, by said contract, said 


Pacific Bridge Company agreed to furnish the material 


for said bridge, except lumber for the aprons thereof, and 
construct the same, for which they were to receive, from 
said Lane county, the sum of five thousand three hundred 
dollars. 


3. That, in August, 1874, said Powers purchased of the . 


plaintiffs, for the defendant, the lumber for which this 
action is brought, and the same was used in the construc- 
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tion of the aprons to said bridge, with the knowledge and 
consent of the defendant herein. 

4, That the value of the lumber so purchased of 
plaintiffs and used by defendant, is $158 44. 

‘5, That, at the September term, 1874, of said ‘County 
Court, the plaintiff presented his bill for the lumber above 
referred to, and said bill was disallowed, except $80, 
which the plaintiff refused to accept. 


As conclusions of law the Court found: 

1. That the defendant, by accepting and using the 
lumber mentioned in the complaint, became Hable ` to the 
plaintiff for the value thereof. 

2. That the plaintiff is entitled to a judgment against 
the defendant for the sum of $158 44. l 

The plaintiff had judgment upon these findings and the 
defendant (Lane County) appealed. 

The plaintiffs place thejr right to recover-on the ground 
that the Superintendent, Powers, made a contract for the 
lumber with plaintiffs which the defendant, by accepting 
the bridge and offering to pay part of the price of the 
lumber, ratified and adopted as the contract of the county. 
This amounts simply to an implied contract arising from 
alleged benefits received. 

The general doctrine unquestionably is, that when one 
receives the benefit of another’s work or property, he is 
bound to pay for the same, and this doctrine applies as 
well to corporations as to individuals in cases where there 
is no restriction imposed by law upon the corporation 
against making in direct terms a contract like the one 
sought to be implied; but where there exist legal restric- 


tions which disable a corporation to agree in express terms 
. š 
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to pay money, the Jaw will not imply any such agreement 
against the corporation. 
Brady vs. The Mayor, 2 Bosworth, 1783. 
Zottman vs. San Francisco, 20 Cal., 102-105, and 
cases cited. 


This rule may sometimes work a hardship upon a con- 
tractor, who without having considered whether the law 
has been complied with or not, has performed labor or 
furnished material for a public corporation, and expects 
compensation therefor, the same as if it had been done or 
furnished for a private individual. But nevertheless the 
authorities hold that a contractor, no less than the officers 
of a municipal corporation, when dealing in a matter 
expressly provided for by law, must see to it that the law 
is complied with. Where work is done without authority 
upon the streets of a city, liability does not follow, because 
the streets may be improved thereby or their use con- 
tinued. Such continued use constitutes no such evidence 


of acceptance as to create a liability against the corpora- 


tion. 


20 Cal., 107, and cases cited. 


We are of the opinion that the same rules of construc- 
tion which apply to and control the charters of municipal 
corporations, and the action of municipal officers are 
applicable to counties and should control County Courts 
in the management of county business. 


The question here now presented is whether or not the 
contract sued on is a matter expressly provided for by 
law and, for that reason, subject to the principles and rules 
just announced. Counsel for the plaintiffs insist that it is 
not. He contends that the power conferred on the 
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County Court to provide for the construction of bridges . ° 
and to appropriate money therefor is a general power 
and that the provisions: of law, relative to the mode of 
proceeding, are merely directory and in no way restrict or 
control the discretion of the Court in regard to the mode. 
Here is the gist of this whole case and upon our construc- 
tion of the law of this State, in this particular, the rights 
of the parties to this action depend. 


The statutes of this State, relating to this subject, are 
as follows: : 


The Act of October 11, 1862, Section 870, Subdivision 
4, page 283, General Laws, 1872, provides that “the 
County Court has authority and power to provide for the 
erection and repairing, within the County, of public . 
bridges upon any road or highway established by public 
authority, 


The Act of 17th October, 1862, designated as Section - 
T1, page 787, General Laws, provides ‘that the County 
Courts of the several counties in this State be, and they 
are hereby authorized to apply, in their discretion, any 
moneys in the County Treasury, not otherwise appropri- 
ated, toward defraying the expense of the building or 
repairing bridges on any of the county or State roads 
within their respective counties. ’: 


Section 72, page 737, provides that “the County Court 
may appoint some suitable person to superintend the 
letting and building and repairing and receiving the 
bridge when done. When a bridge is to be built said 
superintendent shall put up three notices in the county at 
least twenty days prior to the time of letting such bridge, 
one of which shall be posted in the neighborhood where 
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the bridge is to be built or repaired, which notice shall 
state the general plan of said bridge and statement of the 
proposed repairs. Also the time and place of letting the 
same which shall be let to the lowest responsible bidder 
at public outery, and when said bridge is completed the 
superintendent shall give the undertaker a certificate for 
the same, if in his judgment the bridge has been built or 
repaired according to contract, and make due report 
thereof tothe County Court, which certificate shall be a 
voucher to the Court to pay the money; Provided however, 
That whenever in the discretion of the County Judge an 
-emergency may require it he may authorize repairs with- 
out such notice.”’ 

The next Section in the same Act provides for the con- 
struction of bridges over streams forming the boundary 
line between two counties, and is not quoted here at length, 
having no immediate bearing upon the question before us. 

There is another provision (Sec. 40, page 29, pamphlet 
= laws of 1865),as follows: “ When it shall appear to the 
satisfaction of any County Court in this State, at any regu- 
lar session thereof, by application of any supervisor in said 
county to the above named Court, that the construction of 
a bridge or bridges of ten feet span or more is required to 
be made on the public highways in this district, the Court 
-shall order that as soon as said bridge or bridges shall 
have been made, of good sound timber of proper size, and 
put together in a good and substantial manner, and cov- 
ered with sound plank at least two inches thick, and not 
less than twelve feet long, and well spiked down, shall 
cause to be paid to the said supervisor the sum equal to 
the original cost of the plank and spikes so used, which shall 
be applied in payment of the same out of any money in 
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the county treasury not otherwise appropriated; or for 
want of money, county orders may be issued in place 
thereof; and any. person subject ‘to perform road labor 
shall perform the same upon any road in the district which 
the supervisor may designate in his notice to perform work 
on the road.” This Act has not been printed in the body 
of the compilation of our laws in 1872, but appears in a 
marginal note, with some comments by the compilers. 
We may remark in passing that until some question is 
made in a proper mode, concerning the validity of this Act, 
this Court will treat it as one of the Jaws in force in this 
State; and, in any event, we hold the authoritative text of 
the laws to be the original Acts. The functions of the com- 
pilers was “to collect these laws,’’ not to write commen- 
taries or deliver judgments. 


The above cited provisions are all the express pro- 
visions of the statutes relating to the subject of building 
and repairing bridges on the highways in this State. 
The Act of 1865 last cited does not appear to be relied 
upon by plaintiff’s counsel; and if it were, we should hold, 
upon the views we entertain of the general subject, that 
it would not strengthen ‘the positions which plaintiff 
assumes. It is an Act providing for a class of cases 
entirely different from the one before us. It provides for 
the appropriation of money at a regular term of the Court 
to pay for material furnished and laid down upon a public 
bridge, upon the application and certificate of the Road 
Supervisor, an officer bound to faithfulness by the sanc- 
tion of an oath and the obligations of a bond, which is 
not this case at all. 


The proceeding under consideration must then have 
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been authorized by the Acts of 1862 above quoted, or it 
must fail as being unauthorized. To these Acts attention . 
is now directed. . 

It is to be observed that the agent or Superintendent, 
Powers, not only failed to comply with the requirements of 
these Acts, in respect to letting the contract fort this 
lumber to the lowest bidder, but he also contravened the 
express conditions of the order appointing him. The 
order declared that Lane county was not by any act of the 
Superintendent “in any case’’ to be made responsible for 
more than one-half of the contract price of ‘constructing 
the bridge, but this Superintendent undertakes to bind 
the county for the whole price of this lumber. It is sug- 
gested that the aprons were not a part of the bridge and 
not properly within the terms of the provision for making 
a eontract for construction. If this is true, which i: not 
conceded, then Powers was a mere stranger undertaking 
to buy lumber in the name of Lane county, and because 
he has laid it down upon the highway and the public 
travel is thereby facilitated, he is seeking to impose upon 
the county the obligation to pay for it. And if Powers 
could do this, every man in the county could do likewise 
and secure for himself, as well as the public, a plank road. 
The absurdity of such a position is manifest. 

The act of Powers in purchasing this lumber, in the 
manner he did, was clearly unauthorized by any express 
provision of law or order of the County Court. If, how- 
ever, we were to rest the matter upon the ordinary rules 
of principal and agent, this unauthorized act of the Super- 
intendent might be considered ratified by the county 
allowing the lumber to be laid down in the bridge, and 
the continued use of it as a part of the public highway. 
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The view, however, which we take of the statutes, pre-- 
cludes the application to this case of the ordinary rules of 
principal and agent, as well as of the rule of implied prom- 
ise arising from benefits received. 


In construing these statutes of 1862, the first point to be 
settled is the meaning and force of the word “may ” in 
the first clause of Section 72 (page 787 above), which says 
that “the County Court may appoint,” etc. 


There can be no question but that the County Court has 
been invested with this power of providing for the con- 
struction and repair of bridges, and of appointing a Super- 
intendent in such a case, for the public good, and that the 
construction and repair of bridges concerns the public 
interests. The public are also interested in having the - 
public works done at the lowest price, so they be well 
done, and surely no one can doubt the wisdom or import- 
ance of requiring the Superintendent to advertise for bids, 
and to let the contract “to the lowest responsible bidder 
at public outcry.” This mode of proceeding prevents job- 
bery and favoritism, and such was the manifest intention 
of this provision of tbe statute. This being so, we hold 
that may in this statute means must, upon the principle 
recognized by good authority that, when a public body or 
officer has been clothed by statute with power to do an act 
which concerns the public interest, the execution of the 
power is a duty, and though the phraseology of the statute 
be permissive, it is nevertheless to be held peremptory. 

Smith’s Com., 727-729. 
Sedgwick Stat. and Const. Law, 488, and cases cited. 


Or, if that doctrine be deemed doubtful as a general 
rule, we still hold that the true intent of the Legislature, 


113 ; 
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as expressed by this statute, is to provide in all cases of 
constructing or repairing bridges (when the Act of 1865 
is not followed) an imperative rule of proceeding for the 
County Court. The Act first contains a general grant of 
power over the subject; then’an authority is given to ap- 
point a Superintendent; then it is provided that “when a 
bridge is to be built’ the contract therefor shall be let 
upon public notice and “ public outery,’’ to the lowest re- 
sponsible bidder. There is also a proviso allowing the 
County Judge, in cases of emergency, to authorize repairs 
without public notice. Here is provision made for the 
whole matter. Immediate repairs, called for by any emer- 
gency, are left to the discretion of the County Judge, and . 
may evidently be done by private contract. All other re- 

pairs and the construction of new bridges must be done 

by contract let to the lowest bidder, unless through the 

Road Supervisor, in the special cases provided for by the 

Act of 1865. 

This view is confirmed by the consideration that the 
County Court, in the exercise of the jurisdiction pertain- 
ing to County Commissioners to transact county business, 
has only such powers as the statute has given it, including 
also such implied powers as are necessary to carry into 
effect the powers expressly granted. And it seems to be 
the settled doctrine, sanctioned by the cases cited on the 
argument, that when a statute confers upon an inferior tri- 
bunal a power, and, at the same time, prescribes a mode 
of exercising that power, the mode becomes the measure 
of the power, and such mode must be substantially, if not- 
strictly, followed. 

Looking at this case, from the point of view here pre- 
sented, the transaction pertaining to this lumber is one 
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outside of any of the modes of proceeding prescribed for 
the County Court, and, being outside of the mode, is out- 
side of the jurisdiction. The county had no power to make 
such a contract with plaintiffs, as is alleged to have been 
made by Powers, and, having no power to make it origi- 
nally, it could not ratify any unauthorized act of Powers. 
in respect to the same maiter, and for this reason no ` 
implied promise or obligation can be raised and imposed 
upon the county in the matter. 

It follows, from these views, that the vonclusion of law 
announced by the Court below was incorrect, and the 
judgment must be reversed. 


THOMPSON & FITCH, Attorneys tor Appellant. 
G. B. DORRIS, Attorney for Respondent. 


{ 


ADKINS, RUSSEL et al. Appellants, 


vs. In Equity. 
HAMAN C. LEWIS, Respondent. | 
APPEAL FROM BENTON COUNTY. 


Suarttvox, J. 

= Several questions have been discussed upon the argu- 
ment which, upon the view we take of the case, it is un- 
necessary to decide. 

The first question to settle is, what was the nature of 
Lewis’ use and occupation of the land conveyed to him by 
the deed in question? If he held as tenant in common 
with Russel he is not liable to account in this suit for rents 
and profits; but he is so liable if his possession was as 


900 DECISIONS SUPREME COURT, . 
Russel et al. vs. Lewis. 


Russel’s mortgagee. It appears from the evidence that 
Wood and Russel before and for about a year after the 
execution of this deed by Russel & Adkins to Lewis had 
been in possession together, as equal tenants in common, 
Wood owning an undivided half, and joining with Russel 
in cultivating the land and sharing with him the crops. 
In November, 1870, more than a year after his deed from 
Rassel, Lewis bought out Wood and took a deed from 
him of his undivided half, and then entered into possession 
and ordered Russel off the premises, claiming that he had 
bought out “all the heirs,’’ ete., and declaring his purpose 
to hold sole possession. Russel surrendered to him the 
possession, and Lewis has used and occupied as sole claim- 
ant since that time, taking all the rents and profits. Upon 
these facts Lewis cannot be allowed to say that he claimed 
and used this land solely by virtue of his deed from Wood, 
and merely as tenant in common. He evidently referred 
his right as well to the deed from Russel as to the deed 
from Wood, and although a tenant in common he should 
in justice account, as mortgagee, for half the rents and 
profits. | 

The next question is his claim for repairs and improve. 
ments. Lewis, while in possession, appears to have built 
new fences and made general repairs. There is no ques- 
tion about the right of a mortgagee in possession, to an 
allowance for necessary repairs, to be allowed in stating 
his account of rents and profits. If these fences, so built 
by Lewis, can be classed as necessary repairs he should 
be allowed for them. The evidence shows that the new 
fences enclosed and protected an exposed portion of the 
cultivated field and contributed to the security and pres- 
ervation of the whole crop. I think they should be re- 


7 
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-garded as necessary repairs, and Lewis should be allowed 
one-half of the amount expended by him, as well for the 
new fences as in general repairs.: 

The next question and the one most controverted is the 
amount for which Lewis should be charged on account of the 
parcel of land sold to Martin Williams. Shall he be held to 
account for simply what he received from Williams, or 
shall he be charged with what the land might have 
brought with its reasonable value? This must be deter- 
mined by the character which he is held to sustain as 
grantee under the absolute deed. By reason of the parol 
deteasance he was a mortgagee beyond question and by- 
his own admissions in the pleadings he took the deed and 
held the land merely as security. By the absolute deed 
he had been invested by Russel with a power of absolute 
control over the land and as far as strangers could be sup- — 
posed to know he had full power to dispose of the land at 
pleasure. A sale by him to a dona fide purchaser would 
deprive Russel of any remedy by way of redemption and 
prevent him, on payment of the mortgage debt, from 
being restored to his former position. Now, as far as this 
evidence discloses the facts, Williams was a bona fide 
purchaser and Russel has no longer any right to redeem 
this parcel. It further appears that Russel, being advised 
of Lewis’ purpose to sell this parcel, objected and re- 
quested Lewis to keep this tract subject to his right to 
redeem. But Lewis told him to “stand aside,” he was 
going to make something out of this land. Under these 
circumstances Lewis is bound to account as a trustee— 
should be required as mortgagee to restore the pledge 
intact, or account for the value. The charge against him 


then on this account is not merely the $100, which he 
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alleges was all he received from Williams, but must be 
the reasonable value of the tract. -He claims, however, 
that the title was imperfect and that Williams held a per- 
manent claim. It is true the evidence shows that the - 
deed under which Russel held this parcel was impertect 
and conveyed no legal title, and that Williams had, for 
$100, bought in the claim of Russel’s vendors. But there 
is no evidence that Russel could not have procured for his 
own benefit a confirmation of his title upon as easy terms 
as Williams nad got it, nor does it appear that Lewis 
could not have procured this support of his mortgagor’s 
title for the same amount that Williams paid for it. It is 
not a justification for Lewis to say that Russel had no 
good title to this tract. Imperfection of the title did not 
-justify his placing it beyond Russel’s power to get the l 
title confirmed. Equity required him ‘to restore the land, 
without regard to the condition of the title, in no worse 
condition than he received it, so far as his own acts could 
affect it. Had Lewis bought in the outstanding title and 
got the land partitioned in confirmation and in support of 
Russel’s title it would be just and according to the gen- 
eral practice in equity to allow him for the expense of so 
doing, especially if Russel’s title had been assailed or 
questioned by the holder of the outstanding claim. Inas- 
much as Martin Williams has done this, and we can esti- 
mate the cost of it, it is reasonable that Lewis should be 
allowed for it, as if he had done it himself, and the 
amount for which he should be charged on account of this 
item should be the price for which Williams sold the 
land, less what he paid the Kennedy’s for the outstanding 
title, and what would be a reasonable allowance for par- 
tition. 
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In accordance with these views the decree of the Court 
below should be modified. 


STRAHAN and KELSAY, for Appellants. 
THAYER and CHENOWETH, for Respondent. 
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Bill in Equity to 
VS. e. hd . 
enjoin action at law 


J. R. BAILEY, Respondent. 


APPEAL FROM BENTON’ COUNTY. 
Syllabus. 


When a party having availed himself of the benefits of 
the first Section of the Homestead Act of Congress, May 
20, 1862, and taken a homestead under the Ist and 2d 
Sections of that Act, afterwards, before the expiration of 
five years’ residence, commutes under the 8th Section of 


that Act, and obtains patent by the payment of money— ` 


Held, that the land so acquired is a homestead and exempt 
from liability for debts contracted prior to the issuing of 
the patent. 

The entry of a homestead under the Act of Congress of 
1862, by one in trust for another is forbidden by law, and 
a Court of Equity will not decree that any such trust can 
be implied. 


| 


~ 
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Clark et al. vs. Bailey. 


F. A. CHENOWETH and R. P. BOISE, Attorneys for Appellants. 
R. S. STRAHAN, JOHN KELSAY and W. W. THAYER Attorneys 
for Respondent. 


SHATTUCK, J. 


Two questions are presented for examination and de- 
cision in this case: 

First. Did Clark and Chambers acquire any title to 
the premises in controversy by virtue of the sales upon 
execution and the Sheriff’s deeds described in the agreed 
statement of facts. 

Second. Are the appellants (Clark & Chambers) en- 

titled upon the admitted facts to equitable relief. 


It should be stated before considering these questions, 
that one of the grounds of equity set up in the complaint— 
that is the alleged fraud of the respondent in taking the 
deed of the property in controversy with an intent to 
cover it up and prevent the creditors of Simpson & Thorne 
from applying it in satisfaction of their debts—is virtually 
abandoned by the agreed statement of facts, and that 
branch of the case is not before us. 

It is also to be borne in mind that the appellants claim 
this property by virtue of sales upon execution as real 
_ property, and that no question as to whether the mill, by 
reason of the agreements between Simpson & Thorne, 
could be treated a personal property, and the possession of 
it as such recovered by Simpson or his vendee is involved 
in this case. The appellants claim to represent Simpson’s 
interest only through the judgments and execution sales 
recited in the agreed statement. 

As to the first question above stated, the validity of the 
judgments, and the regularity of the proceedings concern- 
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ing the sale upon the execution, are admitted; and, if the 
Sheriff ’s sales did not pass the title which Thorne had to 
the property to the appellants, it was because the property 
was not subject to such sale, and was not affected by the 
lien of the judgments, which respondent claims was the 
ease. This claim of exemption is based upon the tact 
that the land was acquired by Thorne under the Act of 
Congress, entitled “ An Act to secure homesteads to actual 
settlers on the public domain,’ approved May 20, 1862, 
and that the debts which were the basis of appellants’ 
judgments were contracted before the issue of patent. 

The admitted facts show that Thorne applied for 
this land, and filed in the Land Office the requisite | 
affidavit according to the provisions of Section 2 of 
the Act, in January, 1872, and, in December, 1872, 
perfected his title and received a patent by pay- 


ing the minimum price under the provisions of Sec- 


tion 8 of said Act. The counsel for the appellants contend 
that, by so acquiring his land (by payment -of money 
instead of by continued residence and labor for five years), 
Thorne became a pre-emptioner, and that his claim is to be 
regarded as a pre-emption and not as a homestead. Coun- 
sel for the respondent, on the other hand, contend that this 
land is none the less a homestead because paid for with 
money, than it would be if the consideration had been 
labor and continued residence for five years, as required 
by the second Section. No decision of any Court, upon 
this point, has been cited by either side, and we are to — 
determine the matter upon our own construction of the 
Act, and upon such authority as the Land Department of 
the Government has furnished. 


~ Upon principle, we hold that land acquired as this was 
` 114 
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should be deemed to have been acquired under the Home- 
stead Act, notwithstanding the provisions of the 8th Sec- 
tion are, that patent shall be issued in such case “as in 
other cases provided by law, on making proof of settle- 
ment and cultivation as provided by existing laws grant- 
ing pre-emption rights.” These provisions of the 8th 
Section simply prescribe a mode of commuting the home- 
stead, and are appointed as the mode of administering the 
Act in favor of those who have availed themselves of the 
benefits of the 1st Section, by complying with the require- 
ments of the 2d Section, and wish to pay money instead 
of time and labor for their land. The title has its incep- 
tion and its consummation under and according to the 
provisions of the Act. The mere payment of money, 
under the 8th Section, ought not to be treated as an aban- 
donment of theintention to make a homestead claim, unless 
the law expressly gives that effect to it. 


Counsel for the appellants, in support of their view of 
this question, cite the instructions of the Commissioner of 
the General Land Office to the Registers and Receivers, 
in a circular concerning the Homestead Law, dated Octo- 
ber 20, 1862, and found page 248 of Lester’s Land Laws, 
ete. This instruction is as follows: 


«In a case where full payment is proposed to be made 
by a party, under the eighth Section, he must first make 
proof of settlement and cultivation as required by exist- 
ing pre-emption laws and instructions; whereupon you 
will require his homestead duplicate receint to be surren- 
dered, and will admit the pre-emption as a new and orig- 
inal entry, and issue pre-emption certificate and receipt as 
in ordinary pre-emption cases.’’ 
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But this same instruction requires the Register and Re- 
ceiver to make proper notes on the certificate and receipt 
so as to preserve in the record the evidence of the change. 
This instruction is claimed to have the force of a ruling 
and decision by the Land Department, and to warrant the ~ 
conclusion that a title begun under the second Section and . 
consummated under the eighth Section isa pre-emption ` 
and not a homestead. i 

Upon further examination of the decisions of the Land 
Department on the subject of homesteads in the years 
‘1866, 1867 and 1868, of which extracts are found on pages 
266 and 267 of Lester’s Land Laws, it appears that this 
subject has been directly brought before the department 
and distinctly ruled upon. In a case of an entry presented, 
wherein a homestead had been made and then commuted 
under the eighth Section, and the point was submitted 
whether the settler could make another entry under the 
Homestead Act (the 6th Section prohibiting -more than 
one grant to the same individual under the Act) the ruling 
of the Commissioner was that he could not, and it was ex- 
pressly decided that “when a party acquires title under 
any of the provisions of this Act, his privilege is thereby 
exhausted.” And again, when the question was whether 
a person who has availed himself of the benefits of the 
homestead and commuted under the 8th Section, could 
thereafter take a pre-emption (he never having had the 
benefit of the latter statute), it was held that the procead- 
ings had by the claimant under the 8th Section merely 
_ consummated his homestead right as the law allows, the 
payment being a legal substitution for the continuous 
labor which the law would otherwise exact at the hands 
of the settler. And on this subject the Commissioner- 
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further says that “a claim of this character is not a pre- | 
emption but a homestead, and will be no bar to the same 
party acquiring a pre-emption right.’’ 

We hold then, that the land in controversy was a home- 
stead, acquired by Thorne under the Act of 1862. 


It is claimed, however, by appellant’s counsel, that 
though land be acquired under this homestead law yet it 
is not subject to the exemption from liability for debts, 
provided by the Act, if it has beenacquired under the 8th 
Section. The position of counsel is that the exemption 
prevails only when the title is acquired by the continuous 
labor exacted by the 2d Section. The phraseology of the 
Section providing for the exemption does not furnish any 
grounds for this construction. The 4th Section declares: 
‘That no lands acquired under the provisions of this Act 
shall, in any event, become liable to the satisfaction of any 
debt or debts contracted prior to the issuing of the patent 
therefor.” If our position—that land entered under the 
2d Section and commuted uader the 8th Section, is a 
homestead, and that it must be held to have been acquired 
under the provisions of the Act in question—be a correct 
one, then surely the 4th Section must apply to this land. 
For the words of the Section are general—“no lands ac- 
quired under the provisions of this Act,” ete.—and do not 
admit of any such exception as counsel claim. The inten- 
tion of Congress to exempt such lands as the tract 1n con- 
troversy we think is clear, and ought not by any attempted 
construction to be defeated. l 

Counsel further claim that the benefits of the exemption 


provided by the-tourth Section may be ‘waived, and must 
be deemed waived whenever the homestead donee re- 
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moves from the land and ceases to use it for a residence 
and home. This question we do not consider, for there is 
no evidence before us that Thorne had left this land or 
ceased to reside upon it as a homestead when the levy and 
sale upon execution were made. 

It isalso claimed that Thorne waived his rights as a 
homestead claimant and submitted to a transfer of the 
title by the execution sale because he did not forbid the 
sale and give notice of his claim under the Act above re- 
ferred to. No authority for this position is cited, except 
cases under statutes providing for the exemption of per- 
sonal property, and cases where a debtor, after a- levy on 
his real estate, is allowed to select and have admeasured 
to him a homestead of specified extent and value, which 
is not this case, and no such ruling ought to prevail here. 

It is also claimed that the sale and conveyance to Bailey 
was an abandonment of the exemption, and that the 
appellants’ deeds though not effectual to convey to them 
an immediate right of possession at the time of their 
execution, became operative and took effect when Thorne 
attempted to sell to Bailey. This position can be sus- 
tained only on the assumption that the exemption from 
liability for debts operates merely to suspend the ordinary 
effect of a forced sale upon execution; in other words it 
assumes that the hen of judgments operates on these 
homestead claims, notwithstanding the exemption, no less 
than upon other lands of the debtor, and that a sale upon 
execution will carry the fee to the purchaser, encumbered 
only by the right of the debtor to continually occupy as 
a homestead, and the moment the debtor by any means 
ceases to occupy as a homestead, the title and right of 
Pee ene become absolute in the execution purchaser; or 
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in case no sale has taken place under the judgments, the — 
lien will give a preference to the judgment creditor over. 
a voluntary vendee of the debtor. The authorities cited 
by counsel in support of this view are under statutes 
entirely different in terms from this Homestead Act; 
they have arisen where statutes of exemption have been 
strictly construed, and the terms of exemption have been 
limited to “sales upon execution,” or “ forced sales upon 
execution or final process from a Court.”’ á 


In these cases the ruling has been that the terms em- 
ployed did not exempt the property from being bound 
and charged by ajudgmenrt, but from sale on execution 
only while the exemption should continue in foree—that 
is to say so long as the debtor +hould occupy the land as 
a home—zand consequently whenever he should attempt to 
sell to another the judgment creditor might seize it in 
satisfaction of his debt. 


“This construction of the State Homestead Acts logically 
results in making “ the homestead ofthe unfortunate debtor 
his prison,” and in compelling him to confine his energies 
to that particular locality for all his life, or forego. the 
advantages of the statute. The terms of this Act of Con- 
gress are of broader meaning, and evince a more liberal 
intent. ‘No lands, acquired under the provisions of this 
Act shall, in any event, become liable to the satisfaction of 
any debt, or debts, contracted prior to the issuing of the 
patent therefor.’ These terms cannot be rendered effect- 
ive, in their full scope and meaning, unless the homestead 
claimant should be deemed to hold his humestead abso- 
lutely free from all the direct and indirect consequences of 
his indebtedness contracted prior to issue of patent, and 
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consequently have a power ot disposition thereof free 
from the charge or lien of judgments based upon such 
indebtedness. > 


Furthermore, the existence ot a lien where there is no 
power of sale, is denied by many of the authorities cited 
upon the argument. 

Roser on Judicial Sales, Sec. 1,109, and cases cited: 


In California it has been held, under this Homestead Act, 
that a homestead claimant who, pending his proceedings 
in acquiring title, contracted a debt upon patent issued, 
upon which judgment was rendered against him after 
patent, could sell his homestead to a third party and con- 
vey to his vendee a good title notwithstanding the judg- 
ment. l 

47 Cal., 349. 


Our conclusion then is, that the appellants did not acquire 
any legal title to the premises in controversy by the judg- 
ments and execution sales mentioned in the statement of 
facts; that Thorne could and did convey the land to Bailey 
by the deed of 16th September, 1878, free and discharged 
from any lien or incumbrance created by the judgments 
and execution sales recovered and had by appellants. 


The other branch of appellants’ case relates to their 
equitable claims. “The principal facts upon which equit- - 
able relief is claimed are these: Simpson & Thorne, in 
1871, formed a copartnership for the purpose of building a 
steam saw-mill and manufacturing lumber for the San 
Francisco market, in which business Simpson’s interest 
was to be eleven-twelfths and Thorne’s one-twelfth, the 
capital to be furnished in the same proportions. ‘Under 
this arrangement they proceeded as partners to erect the 
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mill on the public lands of the United States, agreeing 
with one another that they would -regard the mill as per- 
sonal property and not as affixed to the realty. After their 
partnership had gone on for about a year, the mill being 
in the meantime built upon land to which neither had 
any title, Thorne took steps to obtain the patent under the 
Homestead Act, as above recited, and did obtain it, as 
above stated. No other or new arrangement was made 
between Simpson & Thorne after patent issued, and the 
partnership continued till March, 1873, and no settlement 
of the business of the concern has been had. Thorne was 
notified of the execution sales and did not forbid said sales 
nor expressly claim the land as exempt. Upon these facts 
appellants claim that Thorne would be estopped to claim 
a homestead exemption in this land, and that the legal 
title which he acquired should be decreed to be held in 
trust for the benefit of Simpson or his representatives. 


The counsel for the appellants, abandoning the question 
of actual fraud alleged in their complaint, seem to base 
their rights to relief against Bailey upon an assumption 
which is not very clear, but we consider it as we - under- 
stand it. Itis this: That Bailey having taken the deed 
of September, 1873, from Thorne, with notice, stands in 
Thorue’s place as to the legal title and that the appellants, 
by their executions against Simpson & Thorne, and 
against Simpson alone, and the sales thereunder of the 
same land, have put themselves in Simpson’s place and 
representing his partnership interest claim an equity 
against Bailey to be enforced upon this land. 


Now, so far as any estoppel is claimed by reason of 
Thorne’s knowledge and evidence, we do not find any- 
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thing. apioa ig to an E of any kind. The land 
was Thorne’s homestead. The record of his title, of | 
which the purchasers were bound to take notice, declared 
the fact, and Thorne was not called upon to say anything 
about it, and he did not say anything about it. It does 
not appear that the purchasers relied. on anything Thorne 
said or did, or were misled in any respect by his speech 
or silence. In such case there is no estoppel. 

The other aspect of this equitable claim seenis to be 
taken from the position that Simpson & Thorne and this 
land are in the situation of parties dealing about property - 
concerning which there are no statutory provisions or 
public policy that limit the right of disposal and contract. 

: The argument in this case has proceeded upon the 
assumption that:this case is like one when A & B as 
partners build a mill on the land of C, and A afterwards 
acquires the legal title to the land in his own name from ` 
C, there being no limitation by law upon A’s power to 
take in trust for another. In such case A would probably 
be decreed in equity to have taken the legal title for the 
use of the partnership whether such had been the express 
-agreement with his co-partner or not. But in the case 
before us this land was public land, and title could be 
obtained only from the Government. According to the 
laws under.which the Government would dispose of it, the 
partnership of Simpson & Thorne could not take title toit, 
and in the capacity of partners they were trespassers. 
Thorne could not take it in trust for Simpson or for the 
partnership; for the laws under which alone it could be 
disposed of had expressly forbidden such a transaction. 
Tf Thorne had agreed with Simpson’ before patent issued 
that the H title should be obtained for the benefit 
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of the co-partnership, then he must have committed 
perjury in obtaining the title, for the 2d Section of the 
Act required him to swear that the land was taken for his 
own use exclusively, and not directly or indirectly for the 
benefit of another, and heavy fines and imprisonment are 
the penalty of false swearing in such a case. Contracts in 
violation of such provisions of law are void and are never 
enforced. 

5 Minn., 199. 

19 Wallace, 646. 

If Thorne could not lawfully have made, in express 
terms, a contract of this kind, none will be implied, and 
equity will not decree any relief in such a ease. Further- 
more, it may be said Simpson’s claim against Thorne, by 
virtue of the partnership, seems to have originated before 
patent for the land issued, if not before any settlement at 
all had been made by Thorne, and might properly be re- 
garded in the light of a debt contracted before the issue 
of patent—as to which the land was exempt irom liability. 

It follows from these views that the judgment and de- 
cree below must be affirmed. 


JAMES HURST, Appellant, p 
| 
vs. > 


| 
HARRIET E. HAWN, Respondent. J 
APPEAL FROM WASCO COUNTY. 
Syllabus. 


When two statutes that are in conflict are enacted by 
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the Legislature upon the same general subject. the last 

enactment furnishes the rule of action and repeals the prior 

Act by implication so far as they conflict. ; 
Upon an application to the Board of School Land Com- 


“missioners to purchase a part of the 36th section (school 
land) under the law of 1868, the first applicant is entitled 


to preference after the six months have expired in which . 


settlers are required to make application. 


The decision of the Board of School Land Commission- 
ers is final so far as the interest of the State is concerned, 


but does not prevent-a party from showing, in a proper: 


proceeding, that a deed made by the Board was obtained 
through fraud or upon false testimony. 


HUMMASON & CONDON and N. H. GATES for Avpellant. 
J. C. CARTWRIGHT for Respondent. 


Siatement of the Case. 


It appears in this case that Harriet E. Hawn, thé respond- 


ent herein, commenced an action at law in the Cireuit Court. 


for Wasco County at the November term thereof, 1874, 


against James Hurst, the appellant, to recover possession 


of certain real property described in her complaint, After 
filing an answer in said action, the appellant filed his bill 
in equity in-the nature of a cross-bill to said action, setting 
up the fact that the land in question was a part of Section 
36; that it was school Jand; that he had been in possession 
of the same since November, 1858; that the said land was 
surveyed about February, 1860; that about the month of 
November, 1870, he made an application to the Board of 


Land Commissioners for the sale of school lands of the - 


State of Oregon, to purchase the same; and that about a 
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month prior to the time of his application to purchase said 
land the respondent herein had made an application to 
said Board to purchase the same land. 


It is then averred that respondent’s application to the 
School Boaid was defective and insufiicient in this: That 
said application was not accompanied by the affidavit of 
the respondent herein, or any one, that she was a settler 
on said tract of land. 


= The bill then avers that notwithstanding said defect in 
respondent’s application, and notwithstandiug appellant's 
application to purchase said land, said Board of Land Com- 
missioners did sell and convey to respondent, about Novem- 
ber, 1873, said land. Aad after an allegation that the 
action of the Board of School Commissioners was illegal, 
the bill prays the Court to adjudge and decree that the 
defendant therein (respondent herein) shall convey the 
land in controversy to the plaintiff in said bill (appellant 
herein), on his paying to respondent the sum paid by her 
to the State of Oregon. 


To this bill there was a general demurrer interposed by 
the defendant therein, whieh was snstained by a pro forma 
decision in the Court below. 


Burnett, J. 


The question presented by this appeal is, which of these 
parties was legally entitled to purchase the land in ques- 
tion from the Board of School Commissioners. The facts 
are set out in the bill and show that the respondent made 
the first application to the Board of School ‘Commission- | 
ers, and if that application was made in aceordance with 
the law in force at that time, then the Board did right in 
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making her a deed and in rejecting the subsequent appli- 
cation of the appellant. 

Tn order to ascertain what the law was under which the . 
title to the premises was obtained by Mrs. Hawn (respond- 
ent herein) it will be necessary to examine the different 
statutes that have been enacted upon the oe of the 
sale of lands belonging to the State. 


The law of 1864 provided for the sale of certain Siete 
lands to actual settlers, not exceeding a half-section to any 
one settler, for the price of one dollar.and a quarter per 
acre; but it was provided by Section 12 of the same law, 
“that nothing in this Act shall be so construed as to in- 
clude sections 16 and 36, or the funds heretofore received 
from the sale of the same.’ Then it is clear that the 
land in question is not within any of the provisions ot the 
Act of 1864, and we must next examine the Act of 1866, 
together with that of 1868, to see what the law was at the 
time these applications were made to purchase the land in 
question. 


The Act of 1866 gave the Board of School Land Com- 
missioners authority to sell sections sixteen and thirty-six 
and all lands selected in lieu of such sections, in addition 
to the lands placed in their charge to sell by the Act of 
1864. While the Act of 1866 was in full force, there is 
no doubt but that the appellant might have made an 
application to the Board of Commissioners under Sec. 2, 
Subd. 1 of that Act and purchased the land in question at 
one dollar and a quarter per acre. This he failed to do. 


The rights extended to settlers of the class to which 


appellant claims to belong by Act of 1866, was materially 
changed by the Act of 1868 in two particulars: First, in 
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regard to the time in which application to purchase should 
be made; and second, the price that should be paid. 


The first Section of the Act of 1868 provides that all 
the School and University lands belonging to this State 
shall be offered for sale and sold upon the-terms herein 
provided for and not otherwise, etc. It further provides 
that settlers shall have thie preference in the purchase of 
all such lands as may be found to be occupied at the time 
of the passage of that Act, or within six months after 
taking effect of the same; but after the expiration of six 
months any person shall be entitled to purchase any of 
such lands in lots not to exceed 160 acres not settled upon 
in accordance with the provisious of Section 8 of that 
Act. The next Section provides that the price of all 
lands shall be that fixed by the County School Superin- 
tendent of the county where such lands lie. 


This Act was approved October 28, 1868, and took effect 
about the Ist of February, 1869. Under this Act the 
appellant had the preference for six months, and might, 
at any time prior to the Ist day of August, 1869, have 
made an application to purchase the land in question, but 
would have then had to pay, not $1 25 per acre, but the 
price put upon it by the County School Superintendent of 
“Wasco county. No such application was made, and, about 
October, 1870, more than a year after the pre:erence of 
the appellant had expired, and when the land wa; in 
market, and for sale to any one that would make a proper 
application tó the Board of Commissioners to purchase it, 
- the respondent made such an application, and we think 
the Board decided correctly in holding that she was 
entitled to purchase the land, being the first applicant. 
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It seemes to be the object of the law to convert these 
lands into money and place the same at interest, so that 
some benefit may be derived from these grants to the 
State for the benefit of the Sckool Fund, and not allow 
persons to remain in the possession and use of them an . 
indefinite length of time, paying nothing- therefor and 
preventing their being sold; heuce they were required to 
make an application to purchase within cix months after 
their settlement. 


The Act of 1868 is an independent Act, one object of 
which was to place in market a class of State lands not 
before that time offered for sale, and to provide the man- 
ner and terms of the sale of all the School and University 
lands belonging to this State; and, when that Act took 
effect, it became the rule of action on that subject, and . 
repealed by implication all prior Acts that conflict with it. 
There was a question raised, in the appellant's brief, as to ` 
the effect of Section 15, Chapter 29, of the Act of 1864, 
which reads as follows: 


“The Commissioners may make rules for the transac- 
tion of business under this Chapter, and shall decide all 
questions about priority of settlement and other disputes 
between applicants, and their acts and decisions shall 
be final.”’ l 


The action of the Board is final under this Section, so 
far as the interests of the State are concerned; but, when 
the Board has decided a case, and made a deed to one 
applicant in preference to another, the title is then out of 
the State, and a party claiming the land under the same- 
law may, by a proper proceeding, show that the deed 
was obtained illegally, or by fraud or perjury. : 
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S. [H. HUMPHREYS, Executor of the last 
Will of S. P. Taylor, deceased, Ap- 
pellant, 


V5. 


L. I. TAYLOR, Respondent. 
APPEAL FROM WASHINGTON COUNTY. 


An executor has not such an estate in the lands of the 
testator as to entitle him to maintain an action for the 
possession thereof under Section 318 of the Code. 

The right of possession of the property of a deceased 
person, given by law to executors and administrators, is a 
mere statute power to be exercised by them for the pur- 
poses of administration. 


A provision in a will that until the land of the testator 
shall be disposed of by the executor the wife of the tes- 
tator should have the use thereof, for herself and minor 
children, is not contrary to law. . 

All Courts and others concerned in the execution of 
last wills shall have due regard to the directions ot the 
will and the true interests and meaning of the testator in 
all matters brought before them. 


Burnett, J. 


This is an action to recover the possession of certain 
real estate situate in Washington county and described in 
the complaint in this case. l 

This action is brought by the plaintiff, Humphreys, in 
his fiduciary capacity as executor of the last will and tes- 
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tament of S. P. Taylor, deceased, against L. I. Taylor, the 
widow of said deceased. 


The defense principally relied on is that the will under 
which appellant is acting provides that until the land in 
question is disposed of, by said executor, the wife of said 
testator, respondent herein, shall have the use thereof for 
herself and the minor children of the parties. 

There was a question made in the pleadings as to 
whether the defendant had a dower interest in the land in 
question or not, but as the Court below did not pass upon 
that question it is not necessary to consider it here. The 
case was tried before the Court without a jury, and the 
Court made the following finding of facts: 

1. That S. P. Taylor, named in the pleadings, was, at 
the time of his decease and during the marriage with the 
defendant, seized of an estate in fee in the lands described 
in the complaint. 

2. That said S. P. Taylor.died on the third day of Feb- 
ruary, 1873, having before made his last will, which, since 
his death, has been admitted to probate and duly proven 
in the County Court of Washington county. 


3. That the plaintiff was named in said will as execu- 
tor thereof, and was appointed such executor by the 
County Court of Washington county, Oregon, and duly 
qualified and is acting, and brings this suit in that ca- 
pacity. l 

4. That the defendant is the widow of said S. P. Tay- 
lor, and in and by the will of said S. `P. Taylor it was pro- 
vided, among other things, that until the land of said Tay- 
lor (which is the same land in controversy in this action) 
shall be disposed of by said executor, the wife of said 
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testator (this defendant) should have the use thereof for 
herself and the minor children of the parties. l 

5. That said land has not been disposed of by said ex-7 
ecutor according to the provisions of said will. 

As conclusions of law from these facts the Court found: 

1. That the plaintiff is not entitled to the possession of 
the premises described in the complaint. 

2. That the defendant is entitled to the possession of 
the premises described in the complaint until disposition 
of the same by said executor. 

From which ruling and decision plaintiff appeals and 
assigns errors on both points. The appeal presents two 
questions for the consideration of the Court: 

1. Can the plaintiff maintain this action under the 
Code? 

2. If so, do the findings of fact show that the appellant 
is entitled to the possession of the premises in question as 
against the defendant (respondent) ? 

Upon the first question it will be necessary to examine 
Sec. 313 of the Code upon which this action is based, to 
see whether the appellant has brought himself within its 
provisions or not. That Section reads as follows: “Any 
person who has a legal estate in real property, and a 
present right to the possession thereof, may recover such 
possession with damages for witholding the same, by an 
action at law,” ete. It cannot be said that an executor 
has a legal cetate in the lands of the testator; it he has 
he can convey it without an order ot the County Court, 
or encumber it if he desires to. But such a view is 
entirely at variance with the provisions of our law upon 
the subject of the property of deceased persons. 
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“The right of possession of the property: of the deceased, 
given to the executors and administrators by Section 1,088 
of our Code, is a mere statute power given them only for 
the benefit of creditors, and properly to be exercised only 
as the exigencies of the estate might require; created only 
by the statute, it owes its existence to that alone. -This 
would seem to be a proper view of the statute, from the 
fact that while, under Sections 1,135 and 1,186 of the pro- 
bate law, an executor or administrator may, under a proper 
order of the County Court, institute proceedings to set 
aside a sale or transfer of any property, real or personal, 
made by the testator or intestate in his lifetime, with 

intent to hinder or defraud creditors, yet he can only do 
$0 when the assets of the estate in his’ hands are insuff- 
cient to satisfy the funeral charges, expenses of adminis- 
tration, and the claims against the estate. 

It is urged, by counsel for appellant, that if executors 
cannot maintain ejectment to recover the possession of the ` 
lands of the deceased, that Section 1,088 of the probate 
law is of no value; but this conclusion does not follow. 
Sections 1,089, 1,090, 1,091 and 1,092, provide, to the effect, 
‘that any person having possession of any property belong- 
ing to an estate may, upon a proper application of an 
executor or administrator, be brought into the County 
Court under a summary proceeding to give a trie account 
thereof; and, again, the “Forcible Entry and Detainer 
Act,” gives aremedy, and, whether adequate or not, seems 
to be more applicable to cases for possession than the Act 
under which this action is brought, and has been followed 
in some of the other States. 

- See 27 Arkansas, 460. . 

The second assignment of error covers the’ principal 
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ground upon which the decision of the Court below was 
based, to wit: That, under the provisions of the will, in 
this case, the defendant is entitled to the possession of the 
premises described in the complaint, until the same is’ dis- 
posed of by the executor. It is claimed, by counsel for appel- 
lant, that the language of Section 1,088 is broad enough 
to entitle the executor to the possession of the land in 
question as against the respondent, notwithstanding the 
express provision in the will (under which the appellant is 
, acting) that the respondent, widow of the deceased, shall 
have the use thereof until the same is disposed of by said. 
executor. 


Taking Section 1,088 of the Code alone and the con- 
struction contended for by counsel might .be correct, but 
in construing statutes it is our duty to so construe them ` 
as to make all the provisions relating to the same subject 
harmonize, if possible, and give each its due effect, and 
when we consider that under Section 1, p.‘788, of the 
Code, on the subject of wills; it is provided, that 
every person of twenty-one years of age, and of 
sound mind, may dispose of all of his property by will 
and that all Courts and others concerned in its execution 
shall have due regard to the directions of the will, and 
the trne interests and meaning of the testator, it is plain 
that the provision in this will ought to be carried into 
effect unless in plain violation of law. 


The provision that the widow and children of the 
deceased should have the use of the land in question, 
until disposed of by the executor is itself a commendable 
one and in no wise interfered with the executor in the 
performance of his duties towards the creditors of the 
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estate, for after, disposing of all the personal property 
belonging to the estate, if there-were debts still unpaid, - 
he could, by making a proper showing to the County 
Court, obtain an order therefrom to sell the land in question 
and it was his duty todo so. The will does not under- 
take to deprive the executor of the power or right to 
sell the land or even to rent it, but simply provides that 
until he does dispose of it the widow and children shall 
have the use of it. . 


It the plaintiff in’ this case, acting as executor, had, 
under a proper order of the County Court of Washington 
county, sold the premises in question and this action had ~ 
been brought by the purchasers, at the executor's sale, 
after obtaining his deed, the case would then be within 
the 20 Cal., p. 620, referred to by counsel for appellant, 
and there would be no doubt of his right to recover; or if 
he had, acting as executor, leased the premises in question, 
his tenant, I think, under a proper proceeding, could re- - 
cover the possession thereof from the defendant, but the 
case at bar is entirely different from either of the cases 
put and hence the same rule does not apply. 


There is no doubt that under our statute the executor 
or administrator is entitled to the possession ‘of the 
property of the deceased for the purposes of administration ; 
such is the general rule. It is also true that a testator 
cannot dispose of his property by will or otherwise so as 
to place it beyond the reach of his creditors, or evade the 
payment of his just debts, for “a man must be just before 
he is generous.” 


But as I view this case the piovision in the will does | 
not attempt to place the property beyond the control of 
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the executor, nor exempt it from the payment of the 

debts of the testator, and may be construed in harmony ' 

with Sec. 1,088 of our Code, and allowed to stand. 
Judgment affirmed. 


THAYER & WILLIAMS for Appellant. 
CAPLES.& MULKEY for Respondent. 


D. A. RICHARDS, Respondent, 


C. O. FANNING, 


g a 
r 
F. M. CROCKETT and 7 


A. W. NYE, Appellants. 


APPEAL FROM UMATILLA COUNTY. 


Where a demurrer is waived by the filing of an answer 
no errors can be assigned in the appellate Court, upon the 
judgment of the Circuit Court overruling the demurrer. 

Where an instruction is refused, the correctness or incor- 
rectness of which depends on circumstances not disclosed 
in the record, its applicability will not be presumed. The 
party complaining must show its relevancy affirmatively. 

This Court will not presume a state of facts in order to 
find error, but every presumption will be made in favor of 
the ruling of the Court below. . 

In order to enable this Court to determine whether in- 
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structions asked for and refused are correct, there must be | 
a proper bill of exceptions, embodying sufficient of the 
evidence, or a statement that some evidence had been 
given, upon the points upon which instructions are asked, 
in order to show whether they were applicable to the 
case. = 


J. H. REED and R. P. BOISE, for Appellants. q . 
LUCIAN EVARTS and THAYER & WILLIAMS, for Respondent. 


BURNETT, J. 


This is an action of replevin brought by the respondent 
in the Circuit Court for Umatilla County, to recover the 
possession of certain personal property described in the 
complaint, and consisting of one wagon, one horse, set of 
harness, mowing machine and one sulkey, and for fifty 
dollars damages for the detention of the same. 

The complaint alleges that the respondent is the owner 
of the property above described, and that on the 10th day 
of September, 1872, in Umatilla County, Oregon, the de- 
fendants wrongfully took said goods and chattels from the 

possession of the plaintiff. Afterwards the respondent '’ 
| filed a supplemental complaint alleging some additional 
facts, upon which he increased his claim for damages from 
$00 to $2,000, 

Defendants answered denying the allegations of the 
complaint, and set up that at the time mentioned in the 
complaint, F. M.. Crockett, one of the defendants was Clerk 
ot Umatilla county, and S. W. Nye, another defendant, 
was Sheriff, and further, that prior to that time the de- 
fendant Fanning and the plaintiff had entered into an 
agreement to submit some matters of difference that ` 
existed between them to one Augustus Hill, who should 
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make a decision in writing, which was to be entered as a 
judgment of the Court; that such decision was made and 
entered, by which he found that the plaintiff herein, 
Richards, was indebted to Fanning, one of the defendants 
herein, in the sum of $480; that it wasin pursuance of and 
by virtue of an execution on said decision that the défend- 
ant Nye seized the property in question. Then follows an 
. allegation that said decisions.and the proceedings con- 
nected therewith had not been aside by any judgment of — 
the Court. ' 

The plaintiff in his reply denies that he entered into 
the agreement set up in the answer; denies that Hill 
made the decision between the parties as set up in. the 
answer, and denies that any judgment was entered against. 
Fanning, or that any execution regular on its face was 
issued or that the property in question was seized or sold 
by virtue of any such execution. l 

The case was tried by a jury and a verdict returned for . 
the respondent, upon which he had judgment, and the 
appellant brings the case into this Court. The errors 
assigned by the appellant in his notice of appeal are’ as 
follows: © 

1. Error in the Court in overruling the demurrer to 
the supplemental complaint, filed May 2d, 1878. 

2. In overruling the demurrer to the amended supple- 
mental complaint, filed May 30th, 1873. 

8. In overruling the demurrer to the second amended 
supplemental complaint filed October 31, 1873. . 

4. ‘The Court erred in refusing the second, third, fourth, 
sixth, seventh and eighth instructions asked for by de-. 
fendant; and then follows a copy of the instructions asked 
for and refused by the Court below. 
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It is a sufficient answer to the first” and second assign- 
ments of error to say that the Court sustained the de- 
murrers referred to therein. As to the third assignment, 
the appellants by answering waived the objections raised 
by their demurrer and cannot be heard upon them now. 


The principal question arises in respect to the instruc- 
tions asked for by the appellant in the Court below, which 
were refused. ` 


It is claimed, by counsel for respondent, that the excep- 
tions to the ruling of the Court below, are not sufficiently 
definite to bring the. errors complained of -before this 
Court for review, and we think in that he is correct. 


The bill of exceptions, after reciting that issue had 
been joined between the parties, and a jury empaneled 
to try the cause, further states, “and, upon the trial of the 
issue, the defendants, by their counsel, to maintain and 
support the said issue on their part, requested. the Court to 
‘instruct the jury as follows.” Following this is a list of 
instructions, eight in number, and then follows this lan- 
guage: 

“And the said Court then and there gave to the jury the 
above instructions, numbered 1 and 5, and refused and 
failed to give to the jury the instructions above numbered 
2, 3, 4, 6, 7T and 8, and each and all of them; and the said 
jury, after retiring a short time for deliberation, returned 
into Court and then and there gave their verdict,” ete. 


To which refusal of the Court, to give the instructions 
above mentioned, the defendant, C. O. Fanning, at the time 
excepted. It does not appear whether the exceptions were 
taken before the verdict was returned or not. This is 
- hardly oe ae a general exception, and if any one of 
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the instructions was incorrect, this mode of excepting 
would be insufficient. 

34 N. Y., p. 247. 

18 Ind., p. 184. 


In 43 N. Y., 558, it is said, “ The atttention of the Court 
should be drawn to each instruction, and each should be 
the subject of a specific ruling by the Judge, and a specifie 
exception by the party.’ But, conceding the exceptions 
to be sufficient to bring the ruling of the Court below, on 
each request, before this Court, there is no evidence in 
the bill of exceptions to show whether the instructions 
asked for were pertinent to the case or not. All the mate- 
rial issues, tendered in the pleadings, are controverted, 
and the bill of exceptions ought to show what the evidence 
was on the points upon which instructions were asked, or 
that some evidence on said points had been given, so that 
the Court can see whether the instructions asked for were 
applicable to the case made by the evidence or not, and 
thé Court should refuse to instruct the jury on abstract 
questions of law. 

2 Cal., 39. 
9 Cal., 858. 


Whether an instruction, giving the general rule without 
qualification, be proper or not, depends upon the facts 1 in 
proof. 

15 Cal., 476. 

In the case of Hannan vs. Ilale, in 7 Iowa, 158, the 
Court, in passing upon a similar question, uses the follow- 
ing language: “A third objection relates to the instructions 
asked by the defendants, and refused. As to the correct- 
ness of these instructions, in a case to which they would 


, > Bee 
DECEMBER TERM, 1874. f 931 


‘Richards vs. Fanning et al. 


be applicable, we intimate no opinion. They were all 
refused. by the Court, and we can conceive of a state of 
ease in which this refusal would be proper. No part of 
the testimony is before us, nor anything to show that the 
instructions, as asked, were applicable to the case as it 
stood upon the proof. Under such circumstances .we' can- 
not say that the Court below erred in refusing them.”’ l 

It was claimed by counsel for the appellant that if the 
Sheriff could justify under the process he held, that would 
be a complete defense for the other defendants, but the 
allegation of his having a legal process is denied in the 
pleadings, and there is no. evidence to show ime the 
property was taken. The declaration is replevin in the 
cepit; defense non cepit. 

The jury found against the defendant Fanning alone, 
and it must be presumed that the evidence warranted the 
verdict. If the bill of exceptions had shown that there 
was evidence given on the trial tending to show that 
Fanning was induced to take the property in question by 
the acts and representations of Richards, then the fourth 
instruction would be correct; but we cannot presume that 
any such testimony was given in the absence of anything 
in the bill of exceptions showing that such testimony was 
given, or of any statement of the evidence as required by 
the statute. ‘Where an instruction is refused, the correct- 
ness or incorrectness of which depends on cireumstances | 
not disclosed in the record, its applicability -will not be 
presumed. The party complaining must show its STC ENeay 
affirmatively. 

1 Iowa, 456. | 
. Iowa, 271. i 
3 Iowa, 463. | 


932 DECISIONS SUPREME COURT, . 
Whitley, Ex., vs. Murphy et al. 


The bill of exceptions does not disclose any error which . 
would justify this Court in reversing the judgment of the 
Court below. It is therefore affirmed. 


SUSAN WHITLEY, sole Executrix of the estate ) 

of A. H. Whitley, deceased, Appellant, 
vs. l 

D. H. MURPHY, Clerk of Marion County, 

L. 8. SCOTT, Sheriff of Marion County, 

S. T. BURCH, Sheriff of Polk County, 

N. B. HUMPHREY, District Attorney Third 
Judicial District, and State of Oregon, Res- | 
pondents. | 

APPEAL FROM MARION COUNTY. 
Syllabus. 


An appeal in a criminal] case does not vacate the judg- 
ment appealed from in the Court below. 

When an appeal in a criminal case abates by the death 
of the prisoner, the judgment in the Court below is left 
in full force for the costs and disbursements of the action. 

A judgment in a criminal action, so far as it requires 
the payment of money, whether the same be a fine or 
costs and disbursements of the action, or both, may be en- 
forced as a judgment in a civil action. 
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In all cases of the commission of a felony the State has 


a lien from the time of such commission upon all the 
property of the defendant, for the purpose of satisfying any 


judgment which may be given against him for the costs _ 
and disbursements in the proceédings against him for such - 


crime. 
Upon a proper showing the party injured is entitled to 

relief: from the illegal and fraudulent taxation by a County 

Clerk of the costs and disbursements in a criminal case. 


E. C. BRONAUGH, P. C. SULLIVAN and G. W. LAWSON, for 
Appellant. 


JOHN KELSAY and J. J. WHITNEY, Dist. Atty., for Respondents. 


This is a suit in equity to enjoin the collection of costs 
and disbursements in the case of the State of Oregon 
against said A. H. Whitley, deceased. 


The complaint shows that the said Susan: Whitley is - 


the sole executrix of the estate of A. H. Whitley, de- 
ceased. 
That said A. H. Whitley died on the 6th day of Ueto- 
ber, 1873. 
That on the 17th of October, 1873, appellant was duly 
appointed sole executrix of the estate and immediately 


qualified and entered upon the discharge of her trust and 


is still acting as such. ~ 

That in November, 1872, the said A. H. Whitley was 
* defendant in a criminal action, prosecuted by the State of 
Oregon, in the county of Polk, against him, for an assault 
with intent to kill, committed against the person of Til- 


mon Glaze; that afterwards the case was transferred to the. 


county of Marion for trial and was tried at the June term, 
1873. 


D 


a 
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That the trial resulted in the conviction of Whitley of 
an assault with intent to kill said Glaze; that judgment 
was rendered upon the conviction that said Whitley be 
imprisoned in the Penitentiary for one year and pay the 
costs and disbursements of the action. 

That an appeal was duly taken by Whitley to the 
Supreme Court and the certificate ot Judge Bonham ob- 
tained that there was probable cause for said appeal. 


That on the 6th day of October, 1873, the said Whitley 
was shot and killed; that afterwards, on the 21st day of 
January, 1874, the said Supreme Court, without notice to 
the executrix, and without bringing her into Court, or by 
a suggestion of the death of said Whitley being made of 
record, and without the substitution of plaintiff as the 
legal representative of his estate, adjudged “that said 
appeal do abate;”’ that this Court sent its mandate to that 
effect to the Court below; that the Court did not abate 
the action or make any other judgment in the cause, ex- 
cept to abate the appeal. 

‘That the Court did not make any order regarding the 
costs in the case. l 

Then follows a general allegation that the costs were 
illegally taxed, and that an execution was issued on the 
judgment ot conviction against Whitley for the costs and 
disbursements of the trial, amounting to $1,870 50, which 
was levied upon Whitley’s property, and closing with a 
prayer for an injunction against the defendants. 

To this complaint defendants, by their counsel, inter- 


posed a demurrer containing fourteen specifications as 
grounds of demurrer. l 


The Court below sustained the demurrer and dismissed 
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the cause, from which ruling upon said demurrer plaintiff 
appeals and brings the case into this Court. 


BuRNETT, J. 


In this case the principal question presented is whether 
the appeal ina crirainal case vacates the judgment en- 
tered in the Court below, or simply suspends its operation? 


The Criminal Code, page 871, sec. 287, provides that, 
“An appeal from a judgment on a conviction stays the 
execution of the judgment, upon filing with the notice of 
appeal a certificate of the Judge of the Court in which the 
conviction was had, or of a Judge of the Supreme Court, 
that in his opinion there is probable cause for the appeal, 
but not otherwise.” That is to say, if a defendant in a 
criminal action can get that kind of a certificate from the 
Judge he would be relieved from the effects of the judg- 
ment against him, during the pendency of the appeal, 
otherwise the judgment would be enforced against him, 
notwithstanding his appeal, hence the appeal does not 
even suspend the judgment, much less vacate it, and a 
prisoner might be incarcerated in the Penitentiary under 
a judgment of tne Circuit Court, while his appeal from 
that judgment would be undergoing judicial investigation 
in this Court, and if the judgment under which he was 
imprisoned should be affirmed, there would be no ground 
for saying that there were two judgments against him. 
Taking into view the different provisions of the statute it 
would seem very clear that an appeal in a criminal case 
does not vacate the judgment, nor suspend its operation, 
except in those cases where the certificate of the Judge is 
obtained of probable cause, and this view appears to be 
sustained by all of the authorities except the case in 64 N. 
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C., Rep., p. 599. In the casein 12th Maryland, p. 322, 
cited by appellant’s counsel, the Court says: ‘The judg- 
ment in a criminal cause cannot be considered as final and 
conclusive to every intent, notwithstanding the removal of 
the record to a superior Court. If this were so there 
would be no use in taking the appeal or suing out a writ 
ot error. To be sure, this does not operate to stay the 
execution of the sentence, if the State chooses to proceed - 
on the judgment; but when decided in favor of the ac- 
cused, the reversal will operate as far as possible for hia 
relief”? 

That would be just the result under our statute in cases 
where no certificate was obtained from the Judge, of 
probable cause, and it does not appear that the Maryland 
statute had any provision like ours for staying the execu- 
tion of the judgment during the appeal. 


The case in 64 N. C., before referred to, holds that an` 
appeal in a criminal case in that State vacates the judg- 
ment appealed from. Whether the statute under which 
that decision was made is like the statute of this State or 
not does not appear, and it is fair to presume that it was 
different from the Maryland statute and different from 
ours, or no such decision would have been made. 


If then the execution of the judgment in this case in 
_ the Circuit Court was merely suspended by the appeal 
together with the certificate of the Judge, whenever that 
appeal abated it left the judgment in the Court below in 
full force. When the judgment was rendered against 
Whitley that he be imprisoned in the Penitentiary for one 
year and pay the costs and disbursements of the action, 
it devolved upon him to procure a reversal of that judg- — 


NY 
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ment if he expected to escape the sentence inflicted by it, 
or save his property from the payment of the costs and 
disbursements adjudged against him. That he had taken 
steps to get it reversed does not signify; his dying as com- 
pletely satisfied the sentence of the law as if he had lived 
and served out his time in the Penitentiary; but it did 
not satisty the. judgment for costs and disbursements any 
more than his serving out his time in the Emre 
would have done. e 


It is clalmed by counsel for appellant that, admitting 
that. the execution of the judgment against Whitley was 
only suspended by the appeal and certificate of the Judge, 
yet the death of Whitley preventing the judgment from 
being carried into effect so far as it inflicted punishment 
upon the person of the defendant, the costs and disburse- . 
ments of the action cannot now be collected from Whit-. 
ley’s property, as they were the mere incidents to the 
judgment of conviction, or in other words that you cannot 
enforce part of the judgment without enforcing the whole 
of it. But this position is not tenable. The statute, in 
the first place, provides. that the State shall have a lien 
against the property of the defendant for costs and dis- 
bursements in cases of a felony, from the time of the com- 
mission of the offense. 

Criminal Code, Sec. 763. 


Again it is provided that a judgment that the defendant 
pay costs and disbursements shall be docketed as a judg- 
ment in a civil action, and ee in the same manner. 

Criminal Code, Secs: 211, 212. 


That portion of the judgment inflicting OEY 
would have to be enforced as provided by Sec. 214 of the 
118 5 
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Crim. Code, which is by delivering the body of the de- 
fendant, together with a copy of the judgment, to the 
keeper of the prison; thus showing that the judgment is 
carried into effect by two separate and independent kinds 
of process, and the failure to enforce one part of the judg- 
ment no more invalidates the other than the enforcement 
of one part satisfies the other. Suppose that Whitley, in- - 
stead of taking an appeal, had left the country—it would 
hardly be contended that his property would not be liable 
for the costs and disbursements of the criminal action, in- 
dependent of the liability of his bondsman. Or suppose 
that he had served out his time in the penitentiary under 
the sentence inflicted by the judgment—that would satisfy 
that part of the judgment, but it would still stand as to the 
costs and disbursements, and be a lien on all of his prop- 
erty. 

It is claimed by appellant’s counsel that the execution 
was not issued in pursuance of Subdivision 2 of Section 
273 of the Code; but in looking into the complaint it ap- 
pears that no issue is tendered upon that point, and as 
there is no copy of the execution annexed to the com- 
plaint we are bound to presume that it was issued in ac, 


cordance with the law. 
Civil Code, Sec. 766, Sub. 15. 


It is further claimed by the appellant that the amount 
ef costs and disbursements taxed against the defendant in 
the case of the State of Oregon against Whitley is incor- 
rect and a part of it should not be paid, and that if Whit- 
ley’s property is liable still, his representatives are en- 
titled to contest the correctness of the amount taxed. It 
is no doubt correct that if these costs and disbursements 
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are illegally and fraudulently taxed, the appellant has a 
right to have that taxation corrected. 

The only provisions of the statute relating to the taxa- 
tion of costs in criminal cases are found on page 815, Sec. 
1,043 of the Civil Code, and page, 606, Secs. 20 and 21 of © 
the General Laws. There is no provision for an appeal 
from the Clerk’s taxation of costs and disbursements in 
criminal cases, and the only relief a party would have 
would be under the former practice to apply to the Court 
by a motion to correct the taxation made by the Clerk. 
Admitting that a party might havé a remedy in that way, 
he is nct bound to take that course, and if Whitley was 
now living and an execution had been levied upon his 
property to pay these costs and disbursements, he would 
have a right to come into Court and show that a fraud had 
been practiced on him in the taxation of the costs. But 
the allegations of the fraud in this kind of a case must be 
the same that they would be in any other. Where a 
Court of Equity is called on to interfere in case of fraud, 
a bill for relief on the ground of fraud must be specific in 
stating the facts which constitute the fraud; it is not suf- 
ficient to charge fraud in general terms. See 

Kent vs. Snyder, 30 Cal., p. 666. 
Castle vs. Bader, 23 Cal., 75. 
Moore vs. Green, 29 Howard Pr, 69. 

In this case the allegations in the bill are too general. 
There are no specific facts alleged upon which issue could 
be taken and evidence introduced to show in what respect 
the taxation of the costs and disbursements was illegal 
and fraudulent. : 

Judgment afliirmed and complaint dismissed without. 
prejudice. 


vx 
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J. W. LADD and 
S. G. REED, Respondents. | 
vs. > 


< 


HARVEY HIGLEY, Appellant. J 
APPEAL FROM YAMHILL COUNTY. 


A proceeding under Sec, 292 of the Code to obtain 
leave to issue an execution ona dormant judgment is in 
the nature of a separate action. 

The judgment roll in such a proceeding is prepared and 
filed in the same manner as a judgment. 

Upon a trial of an issue of fact in such a proceeding the 
Court will not look into the evidence upon which the fact 
was found in the Court below, unless the same is in- 
corporated in a statement or bill of exceptions and excep- 
tion properly taken tu its admissibility when offered in 
the Court below. . | 

Where there is a recital in the judgment of due service — 
upon a defendant, nothing short of a clear contradiction in 
the judgment roll will affect the recital. 


On the 6th day of May, 1862, the respondents obtained 
a judgment by default, in the Circuit Court of the State 
of Oregon for Yamhill county, against the appellant, Har- 
vey Higley, for the sum of $577 66 and costs of suit to 
be taxed. At the April term, 1874, of said Court, said 
respondents filed in said Court, under Section 292 of the 
Code, a motion for the allowance of an order for leave to 
issue an execution on said judgment; the appellant filed an 
answer to the motion; proper steps were taken to bring 
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the matter to issue; a jury trial was waived, and, by con- 
sent of the parties, the case was tried by the Court, and . 
judgment rendered in favor of the respondents, granting 
them leave to issue an execution on said judgment; from 
which decision uppellant appeals and brings the case into 
this Court. 


T. B. HANDLEY for Appellant. 
WM. STRONG and F. R. STRONG for Respondents. 


Burnett, J. 


The principal point relied on by appellant’s counsel to 
reverse the judgment of the Court below i is, that the judg- _ 
ment of 1862 is void, for the reason— 


1. That there was no summons, or notice, issued in that 
action, such as the law required. 

2. That the proof of the service of the notice, in that 
case, was not sufficient to give the Court jurisdiction of the 
person of Higley; and, 

3. That the complaint, in said cause, did not state facts 
sufficient to constitute a cause of action. 


The first question presented is, whether the judgment 
roll, in the cause in which judgment was rendered in 1862, 
is before this Court for inspection, or not. 


It appears that the Court below found the facts upon 
which the judgment appealed from is based, upon testimony 
that was admitted without objection; which findings are 
to the effect that the respondents did, on the 6th day of 
- May, 1862, obiain a judgment in that Court in their favor 
and against the appellant for the sum of $597 26; that 
said judgment.was duly entered; that said sum of $597 26, 
and interest thereon at ten per cent. per annum from that 
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date, is now due and unpaid, and that no execution upon 
raid judgment has ever been issued. As the appellant 
claims that the judgment, upon which the above facts are 
found, is void, he should have objected to its admission in 
evidence, and excepted to the ruling of the Court in admit- 
ting it, and, by his bill of exceptions, brought the question 
properly before this Court. 


There is no bill of exceptions nor statement and we are 
to presume that the evidence was competent and properly 
admitted. It is, however, claimed by counsel for the ap- 
pellant that the judgment roll in the cause of 1862 is a 
part of the roll of this proceeding in 1874 and was prop- 
erly made a part of the transcript. But this view is not 
sustained by the provisions of the Code, in relation to 
proceedings of this kind. These provisions, after provid- 
ing for the filing of the motion, service of summons and 
making up the issue and trial, which is very similar in 
all respects to an action, then provides that “the order 
shall specify the amount for which the execution is to 
issue, or the particular property, possession of which is to 
be delivered; it shall be entered in the journal and dock- 
eted as a judgment and a roll thereafter prepared and 
filed, or a final record made of the proceedings, as the 
case may be, in the same manner as a judgment.”’ 

Code, page 168, Sec. 292. 


The case of Hunsaker against Coffin, 2 Oregon, page 
107, is cited by counsel for appellant and relied on to sus- 
tain his position. It does not appear in that case how the 
trial was had in the Court below and no question was 
raised as to the right of the appellate Court to look into 
the judgment roll in the original cause; but admitting 
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that the judgment roll of the judgment of May 6, 1862, 
is properly before this Court for examination that judg- 
ment could only be declared void if, upon an inspection 
of the whole record, it appears either that the Court had 
not jurisdiction of the person of the defendant therein, or 
that the complaint did not state facts sufficient to consti- 
tute a cause of action. l 

Upon the first point the objection that the notice was 
not suflicient is not well taken. The notice is in sub- 
stantial compliance with the laws of 1859 which were 
then in force and is sufficient. The proof of service is the 
certificate of the Sheriff of Yambill county to. the effect 
that the complaint and notice were served on the defendant 
personally in Yamhill county, Oregon, on the 14th day of 
March, 1862, by delivering to him copies of. the same. 

It is claimed by appellant’s counsel that this proof ot 
service is insufficient in this, that it does not appear that 
the Sheriff made the service. The presumption is that 
official duty has been regularly performed, (Code, p. 261, 
Sec. 766); and when there isa certificate in due form 
sigued by an officer showing service, as there is in this 
case, it is the duty of the Court to presume that the officer 
did his whole duty and made the service, rather than that 
some other person made the service and that the officer 
violated the law in certifying to it. Again, there is a 
recital in the judgment entry in the judgment of 1862 to 
the effect that Higley had been duly served in Yamhill 
county, Oregon, with the complaint and notice in that case 
more than ten days before the term of Court at: which the 
judgment was rendered, and nothing short of a clear con- 
tradiction in the roll will affect this recital. ` 

As to the third objection, we think the complaint in 
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the action in 1862 is good, as upon an account stated, and 
though it might be more spevific, and no doubt would 
have been made so upon a proper motion, it would be 
going too far to hold that itis a nullity, and would not 
support a judgment by default. 

It is further objected that the judgment appealed from 
in this case contains the words “renewed and revived,” 
but these words do not give the order for leave to issue an 
execution any greater effect than the statute gives it. It 
is to the statute the parties must look to find what effect 
such an order has upon the dormant judgment. 

Judgment affirmed. 


JAMES P. CAMPBELL, Appellant. 
vs. 


JAMES W. BRIDWELL, Respondent. 
APPEAL FROM POLK COUNTY. 


`J. L. COLLINS, for Appellent. 
N. L: BUTLER, for Respondent. = 


Burnett, J. l 

This is an action of trespass, brought by the appellant 
in the Circuit Court for Polk county, for injuries to his 
growing crops by the stock of the respondent. There is 
no allegation in the complaint that the crops of appellant 
are enclosed, or that the appellant has his land enclosed by 
any kind of fence. There was a general demurrer inter- 
posed to the complaint in the Court below by the respond- 
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ent, which was sustained by the Court, from which judg- 
ment sustaining said demurrer the case is brought into 


this Court by appeal. 2 
The only question presented in the argument for the ` 


consideration of the Court is, whether under our statute a 
person can maintain an action of trespass for injury to 
grass, herbage or growing crops by the cattle of another, 
without alleging that the premises upon which the tres- 
pass is alleged to have been committed were enclosed by 
a lawful fence. 


The statute, page 579, Sec. 1, provides “ That all fields 
and enclosures shall be enclosed with a fence sufficiently 
close, composed of posts and rails, posts and palings, posts 
and planks, palisades or rails alone, laid up in the manner 
commonly called a worm fence, or turf with a ditch on 
either side, or wall of rock or stone four and a half feet 
high.’ The next Section provides how all such fences, 
shall be constructed and their height. 


Section 4 on the same page provides that “ If any horse, 
cattle or stock, break into any enclosure, the fence being 
of the height and sufficiency aforesaid; or if any hog, 
shoat or pig shall break into the same, the owner of such 
animal shall, for the first trespass, make reparation to the 
party injured, for the true value of the damages he shall 
sustain; and for every trespass thereafter, double damages, 
to be recovered with costs before a Justice of the Peace 
or any Court of record having cognizance of the same, de- . 
manded by the party injured. For the third offense from 
any of the animals aforesaid breaking into such inclosure, 
the party injured may take up such animals and keep the 


same at the expense of the owner. All animals so taken 
119 


946 DECISIONS SUPREME COURT, 
Campbell vs. Bridwell. 


and kept in accordance with the provisions of this Section 

shall be held as surety for the expenses of keeping; pro- 
vided, That the owner may at any time pay charges and 
take such animal! away.” 


The next Section is as follows: “Upon the complaint of 
the party injured to any Justice of the Peace of the 
county, such Justice shall issue his order, without delay, 
to three disinterested householders of the neighborhood, 
nowise related to the parties, reciting the complaint and 
requiring them to view the fence where the trespass is 
complained of and take a memorandum of the same, and 
the testimony in such cases shall be good eviderice on the 
trial touching the lawfulness of the fence.”’ 


It was admitted on the argument of the case that unless 
the common law on this subject prevailed in this State the 
plaintiff had no right of action. 


It is the opinion of the Court that the common law 
rule, that every man is required to keep his cattle within 
his own close, under the penalty of answering in damages 
for all injuries arising from their running at large, is not 
in force in this State. The statute of 1870 is directly in 
conflict with and repugnant to that rule. The Courts of 
Towa and Illinois have taken the same view of this ques- 
tion. See . 

Wagner vs. Bliss, 3, Iowa, 396. 
Heath vs. Coltenback, 5 Iowa, 490. 
Seely vs. Peters, 5 Gilman (Ill.) 130. 


The fence law of this State has repealed the common law 
_ on this subject (if it ever prevailed here) and substituted 
on one side the obligation to enclose with a sufficient 
fence, and on the other the liability to pay damages, 
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double damages, etc., and also to a seizure of the stock, 
damage feasant, and a complaint must set forth an enclos- 
ure built in substantial compliance with this law, or there 
can be no trespass of cattle established. 


Judgment afiirmed. 
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W. W. CHAPMAN, Plaintiff and Appellant, ) 
| V8. 
JAS. H. WILBUR, Defendant and Respondent. 
APPEAL FROM MULTNOMAH COUNTY. 


A grantor of property in trust for a specific purpose re- 
tains such an interest therein as entitles him in equity to 
insist on a specific execution of the trust; but a diversion 
of trust property by a trustee from the purpose for which 
it was granted, does not operate as a forfeiture of the 
property or cause it to revert to the donor. 


J. H. REED, attorney for Appellant. 
GIBBS & UPTON and CAPLES & MORELAND, attorneys for Res- 
pondent. g 


PRIM, J. 
This was a suit in equity to have- certain deeds relating 
to block 224 in the city of Portland set aside and held for 


naught, and the title to said block decreed to be in com- 
plainant. 


The material facts are as follows: On September 7, 


~ 


1850, Stephen Coffin, D. H.. .Lownsdale and W. W. Chap- | 
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man, being in possession, conveyed two adjacent blocks of 
Jand known as blocks 205 and 224 in the City of Port- 
land “to James H. Wilbur, Trustee, for the use and benefit 
of the Methodist Episcopal Church of Oregon * * * 
for the purpose of erecting an academy thereon and 
therewith * * * to be by him conveyed to such 
person as shall be appointed to receive and hold the title 
for the use and benefit of the Methodist Episcopal Church 
of Oregon.” This deed contained a covenant that if they, 
the grantors, should obtain title to said property from the 
United States, they would convey the same as aforesaid by 
deed of general warranty; and also that they would 
warrant and defend the said property against the claims 
of all persons claiming by, through or under them. Soon 
after receiving this deed Wilbur went into the possession - 
of the premises, and, in concert with the said Church, 
erected a building on block 205, and instituted an academy’ 
upon it. 

About the Ist of September, 1853, plaintiff obtained 
the legal title to the premises from the United States 
and on the 10th day of that month he and his wife exe- 
cuted a deed of the premises to J. H. Wilbur, Trustee of 
the Oregon Annual Conference of the Methodist Episco- 
pal Church in Oregon. This deed professes to recite the 
purport of the former deed and to be confirmatory of it, 
but departs from its tenor in several particulars. 

It is dated the “25th day of June, 1851, and refers to 
the grantors as having, by deed of quit-claim, conveyed to 
the said James H. Wilbur, Trustee as aforesaid, the prop- 
erty hereinafter described for the purpose of establishing 
thereon a seminary of learning to be divided into a male 
and female academy. 
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In 1854 a corporation was formed by an Act of the 
Territorial Legislature called “The Board of Trustees of 
the Portland Academy and Female Seminary.” 


After this corporation was organized it was selected, by 
the said church, as its agent to hold the title of the prop- 
erty and manage the affairs of the academy. 


Wilbur, however, it appears continued to act as such 
agent and Trustee up to about 1853, and, in the construc- 
tion of the Academy, had advanced of ‘his own funds some 
five thousand dollars. Afterwards, Wilbur conveyed the 
two blocks to the said Board of Trustees of the Portland 
Academy and Female Seminary. 


The Board having audited the accounts of Wilbur, and 
having found a large amount due him on account of 
advances made by him in constructing the academy, bar- 
gained with him to take block 224 in satisfaction of that 
claim, and, ou June 9, 1860, executed to him a conveyance 
of said block, since which time he has been in the posses- 
sion of it, claiming it as his own. 

It is claimed, by plaintiff, that this was a diversion of ° 
block 224 from the purpose and use for which it was 
intended, and a violation of the trust, by which the prop- 
erty is forfeited and reverts to the donor. 

One of the theories assumed by counsel for plaintiff is, 
that the grant was upon @ condition subsequent to be per- 
formed by the grantee; and, that the condition of the 
grant, not having been performed by establishing a semi- 
nary of learning on each block, that therefore block 224 
‘is forfeited, and reverts tothe grantor. To sustain this 
position counsel for plaintiff cite the case of Heydon et al. 
vs. The Inhabitants ot Stoughton, 5 Pick., 528. That was 
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a devise of a certain piece of land for a certain purpose, 
upon a certain condition specified in the devise. The 
words of the devise were as follows: “I give to the town 
of Stoughton a certain piece of land (describing it) for the 
purpose of building a school-house for the use of a free 
grammar school (or for such other school as said town may 
direct); Provided, Said school-house is built by said town 
within one hundred rods of the place where the meeting- 
house now stands.’ That was held, by the Court, “to be 
a devise upon a condition subsequent; that the estate 
accordingly vested in the devisees, and was forfeited by a 
neglect for twenty years to comply with the condition.”’ 


It will be noticed that that case is not at all analogous to 
the one under consideration. The grant here was an abso- 
lute grant to defendant in trust for a,certain purpose spe- 
cified, while there the land was devised to the town for a. 
certain purpose, coupled with a certain condition to be 
performed by the town. 


Warren vs. the Mayor of Lyons City, 22 Iowa, 351, 
is another case relied upon by counsel for appellant. 


In that case the owners in fee of the land where the 
City of Lyons is Jaid out, dedicated a certain piece of 
land to the town for a public square, to be held by said 
town in trust for public use, as such square, and for no 
other purpose. The lots adjoining it were valuable and ` 
some of them had been improved with a view to its 
always being kept open to the public for such use. 
Plaintiff had lots adjoining the same, of great value, but 
which would be of but little value if cut off from said 
public square. The municipal authorities procured said 
“public square’ to be subdivided into small lots with a 


, SEPTEMBER .TERM, 1872. ° 951 
Chapman vs. Wilbur. 


view of leasing them to private individuals, for a term of 
years, to be built upon and used by them to the exclusion 
of the public, thereby diverting it from the purpose and 
use for which it was originally dedicated. This, it was 
held by the Court, was an attempt.to divert the land from 
the use and purpose intended by the original proprietors, 
and therefore void. The Court said: 

“For the uses contemplated the proprietors may have 
parted with the fee—the proprietary right—but not for 
‘all purposes; and therefore if the city authorities, as 
trustee of the public, should undertake to make gain by 
the sale or to authorize its use, for anything else than a 
public square, they violate the trust, and the original 
owners, in virtue of the terms of the grant, may demand 
that the trust shall be executed in good faith and restrain 
any such proposed violation of the terms upon which the 
grant was accepted. Nothing can be clearer than, if a 
grant is made for a specified, limited and defined purpose, 
the subject of the grant cannot be used for another pur- 
pose, and that the grantor retains still such an interest 
therein as entitles him in a Court of equity to Insist upon 
the execution of the trust as Bene any declared and ac- 
cepted.” - 

The same doctrine is well expressed -in Barclay vs. 
Howell’s lessee, 6 Peters, 507. The Court said, “If this 
ground had been dedicated for a particular purpose and 
the city authorities had appropriated it to an entirely dif- 
ferent purpose, it might afford ground for the interference 
of a Court of Chancery to compel a specific execution of 
the trust by restraining the corporation. * * * But 
even in such a case the property dedicated would not re- 
vert to the original owner. The use would still remain in 
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the puig, limited only by the conditions imposed in the 
grant.” 

See, also, 1 Ohio St., 478. 

8 Ohio, 552. 

Thus, while all the authorities appear to hold that a 
grantor of property in trust for a specific purpose retains 
such an interest therein as entitles him in equity to insist 
upon the execution of the trust, not one has been cited, 
and we can find none holding that a diversion of the 
property, by the trustee, operates as a forfeiture of the 
property, and causes it to revert to the donor. 

It is claimed, by defendant, that the proper construction 
of the deeds in question is, that one block might be sold 
or mortgaged for the purpose of raising money to build an 
Academy upon the other; while it is insisted, by plaintiff, 
that they should be construed to mean that an academy 
should be built upon each block. In order to dispose of 
this case, under the view taken by the Court, it is imma- 
terial which of these constructions is adopted as the correct 
one, and therefore we have not undertaken to pass upon 
that question. 

If the construction contended for by daude. is s the 
correct one, then there was no diversion of block 224 from 
the purpose or use for which it was granted; while, if the 
construction contended for by plaintiff is the correct one, 
then, although there was a diversion of said block by said 
Trustees, it was immaterial, since such diversion does not 
operate as a forfeiture of the trust property by the cestui 

que trust, or cause a reversion of it to the grantor. 
= Tt follows, from the views herein expressed, that the 
decree dismissing the bill with costs must be affirmed. 
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OPINION AND FINDINGS OF M. P. DEADY, 


REFEREE IN THE CASES OF 
STATE OF OREGON VS, SAMUEL E. MAY ET AL. 


In the Circuit Court for the County of Marion and State 
of Oregon. 


STATE OF OREGON )°- 
vs. 


SAMUEL E. MAY, 


JESSE APPLEGATE, = 
ORANGE -JACOBS, and 
JAMES KILGORE. = J 


No.1. Action upon an official bond. 


~ The referee in the above entitled case, having heard the 
evidence of the plaintiff and the defendant Applegate, 
and the argument of counsel for said parties, now finds 
and stutes the following conclusions of fact therein: 
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I. That on Sept. 6, 1862, the defendant May, together 
with the defendants, Applegate, Jacobs and Kilgore, as 
his sureties, executed and delivered to the plaintiff their 
certain bond in the penal sum of $10,000, as alleged in 
the complaint herein, to be void upon the condition that 
“it the said May shall faithfuily discharge the duties of 
- his said office as Secretary of State and also as Auditor, 
and that be will deliver over to his successor in office or 
to any other person authorized by law to receive the same, 
all moneys, books, records and all papers pertaining to his 
said oflice;’’ ‘which bond was duly approved on Sept. 10 
of the same year. 

Ij. That the defendant May, as Secretary of State, re- 
ceived from D. W. Allingham, on account of the treatment 
in the Insane Asylum of one William Fulton, of Polk 
county, an insane patient, in the aggregate the sum of 
$1,178 70 in the several sums and at the dates following: - 


(1) May 28, 1868.............. P aes $ 40 00 
(2) March 28; 1863 .ss.ses ssuse2soneisoutenweien ciate .. 156 00 
(3) June 186A ccocteeetcsstentabaattobieeaieieate: 157 71 
(4) E E E E nventen mrinnetiabtanens ' 189 -42 
(9) March 14, 180 isisisi oeat 128 57 
(6) Wes: 28): 18 6B uncon 175 00 
(1): June: 1; 18 Cora sarenactvcstvawieevasbinrseoniaihawas 125 00 ` 
(BY Dec o IBe ennn a 257 00 
$1,178 70 


and converted the same to his own use; but of this sum 
only the items numbered 6, T and 8, which amount in the 
aggregate to $557 00, are alleged in the complaint to have 
been received by said May; and the receipt of the item 
numbered 6 is only proven by the force and effect of the 
judgment herein against said May for want of answer. 
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III. . That the defendant, May, as Secretary of State, 
on-July 27, 1866, received from Emeline Billings,- on 
account of the treatment in the Insane Asylum of G. W. 
Billings, of Polk county, an insane patient, the sum of 
$80, and converted the same to his own use; but the 
receipt of this item is only proven by the force and effect 
of the judgment aforesaid against said May. 

IV.: That the defendant, May, as Secretary of State, on 
June 19, 1866, received from Alonzo Wood, on account of 
the treatment in the Insane Asylum of Elenor Wood, of 
Polk county, an insane patient, the sum of $247 42, and 
converted the same to his own use; but the receipt of this 
item is only proven by the force and effect of the judg- 
ment aforesaid against said May. f 

V. That the defendant, May, as Secretary of State, on 
January 9, 1864, received from P. A. Marquam, on'account 
of the treatment in the Insane Asylum of T. St. Clair, 
alias Sinclair, of Multnomah county, an insane patient, the 
sum of $20, and converted the same to his own use. 

VI. That the defendant, May, as Secretary of State, 
received from M. P. Berry, on account of the treatment in 
the Insane Asylum of Jose Domingo Tapparoni, ot Grant 
county, an insane patient, in the aggregate the sum of 
$200, in the several sums and at the dates following: 


(1) May 21, 1865..........cccccssssssccsscceereeeescceensscsens $100 
(2) July 31, 1866......... seeseeeeesececasessteseeaeesessererens 100 
| <o> $200 


and converted the same to his own use, 


VII. That the defendant, May, as Secretary of State, 
between the month of April, 1866, and Sept. 12th of the 
same‘year, sold 100 copies of the volume of the “ General 


aa 
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Laws of Oregon,’’ published in 1866, in pursuance of the 
Act of October 21, 1864, and converted the proceeds of 
such sale to his own use, less ten per centum thereof, to 
which he was entitled as commissions; and that the value 
of such volumes as prescribed by law was $600, of which 
sum said May converted to his own use $540; but this | 
item is not proven except by the force and effect of the 
judgment atoresaid against said May. 

VIII. That the defendant, May, as Secretary of State, 
on September 1, 1865, paid to E. N. Cooke, the Treasurer 
of the State, the sum of $325 71 as moneys received by 
him on account of the treatment of persons in the Insane 
Asylum, as insane patients, but on account of what par- 
ticular persons is not proven. 


IX. That on November 11, 1878; the Circuit Court of 
the State of Oregon, for the county of Marion, on motion 
of the plaintiff, gave jndgment in this action against the 
defendant, May, for want of an answer by him, the said 
May, to the complaint herein for the sum ot $3,600, which 
judgment still remains in full force and effect. 

And as conclusions of law from the premises, the Ref- 
eree now finds and states as follows: 

I. That the defendant May did not keep the condition 
of his bond aforesaid, in this: that he failed and neglected 
to pay over to or account to his successor in office for, or 
to any other person authorized by law to receive the same, 
the several sums received by him as aforesaid, but unlaw- 
fully converted the same to his own use, less the sum of < 
$325 76 aforesaid, to the damage of the plaintiff $1,- 
939 99. 

II, That by reason of the premises, the plaintiff is en- 
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titled to have and recover of and from the defendant Ap- 
plegate the sum of $1,328 29 of said damages, but not the 
remainder thereof, for the reason that it is not alleged in 
the complaint that the defendant May received and failed 
to account for any other or greater sum of money belong- 
ing to the plaintiff than said $1,828 29. 


| 


STATE OF OREGON 


l v8. | | 
SAMUEL E. MAY, \ 
JESSE APPLEGATE and | 
B. F. DOWELL. J 
No. 2. Action upon an Official Bond. 


The Referee in the above entitle case having heard 
the evidence of the plaintiff and the defendants Apple- 
gate and Dowell, and the arguments of counsel for said 
parties, now finds and states the following conclusions of 
fact therein: | 

I. That on August 4, 1866, the defendant May, to- 
gether with the defendants Applegate and Dowell, as his 
sureties, executed and delivered to the plaintiff their cer- 
tain bond in the penal sum of $10,000, as alleged in the 
complaint herein, to be void upon the condition, that “if 
the said May shall faithfully discharge thé duties of his 
said oflice, as Secretary of State and also as Auditor, and 
that he will deliver to his successor in office, or to. any 


Q 
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other person authorized by law to receive the same, all 
moneys, books, records, and all papers pertaining to his 
said office;’’? which bond was duly approved on Septem- 
ber 10 of the same year. 


IJ. That the defendant May, as Secretary of State, on 
August 2, 1867, drew warrant No. 610 upon the Treas- 
urer of State for the sum of $500, and delivered the same 
to T. McF. Patton on account of a private debt then due 
by him, the said May, to McCully and Patton, and not 
otherwise; and the said Patton, by means of said warrant, 
afterwards, drew from the State Treasury, in payment of 
said private debt, and not otherwise, the sum of $500. 


Ill. That the defendant May, while Secretary of State 
and one of the Board of Commissioners for the sale of 
School and University lands, on , 1867, received of 
Perry Townsend, “as a part of the purchase money of a 
piece of school land, situate in Polk county,” and thereto- 
tore sold by the plaintiff to said Townsend, the sum of $80, 
and converted the same to his own use; but this item is 
only proven by the force and effect of the judgment herein 
against said May for want of an answer. T & 


IV. That the defendant May, while Secretary of State 
and one of the Board of Commissioners for the sale of 
School and University lands, on April —, 1868, received 
of T. A. Hall “as a part of the purchase money” of 140 
acres of school land, situate in section 16, township 20 
south, range 3 west, Willamette meridian, in Lane county, 
and theretofore sold by the plaintiff to said Hall, the sum 
in currency of $280, and converted the same to his own 


use. 
V. That the defendant May, while Secretary of State 
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and one of the Board of Commissioners for the sale of School 
and University lands, ọn May 5, 1869, received of James 
Keeney, “as a part of the purchase money of 4 piece of 
school land” in section 36, township 14 south, range 3 
west, Willamette meridian, in Linn. county, and thereto- 
fore sold by the plaintiff to said Keeney, the sum of 
$122 50 and converted the same to his own use. 


VI. That the defendant May, while Secretary of State 
and one of the Board of Commissioners for the sale of 
School and University lands, on June 20, 1869, received of 
D. W. Allingham “as a part of the purchase money” of a 
half section of school land in sections 5 and 32, townships 
14 and 15 south, range 1 west, Willamette meridian, 
in Linn county, and theretofore sold by plaintiff to said. 
Allingham, the sum of $170, and converted the same to 
his own use. 


VIL That the defendant May, while Bone: y of State 
and one of the Board of Commissioners for the sale of 
School and University lands, on August 24, 1869, received 
of O. T. Brown, “asa part of the purchase money” of 
321.90 acres of school land in sections 29 and 30, township 
89 south, range 7 ea-t, Willamette meridian, in Jack- 
son county, and theretofore sold by the plaintiff to said 
Brown, the sum of $200, and conyerted the same to his 
own use. : 

VIII. That the defendant May, as Secretary of State, 
on June 8, 1867, received from P. A. Marquam, on ac- 
count of the treatment in the Insane Asylum of Rachel 
Chandler, of Multnomah county, an insane patient, the 
sum of $80, and converted the same to his own use; but 
this item is not proven except the force and effect of 
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the judgment herein against said May for want of an 
answer. 

IX. That the defendant May, as Secretary of State, on 
, 1869, received from 8. A. Johns, on account of the 
treatment in the Insane Asylum of S. B. Jackson, of Linn ` 
county, an insane patient, the sum of $92, and converted 
the same to his own use. 

X. That the defendant May, as Secretary of State, re- 
ceived from R. A. Barret, on account of the treatment in 
the Insane Asylum of George Totz, of Washington 
county, an insane patient, in the aggregate the sum of 
$116, in the sums and at the dates following: 


(1) November —, 1869.......s.osesessesossessesseseeese p OL 00 
(2) December —, 1869........cccsscccscccsseccenersonces 65 00 
$116 00 


and converted the same to his own use. oap 
XI. That the defendant May, as Secretary of State, re- 
ceived from D W. Allingham, on account of the treat- 
ment in the Insane Asylum of William Fulton, ot Polk 
county, an insane patieut, in the aggregate the sum of 
$900, in the several sums and at the dates following: 


(A March 0; 1867 ariran e $400 
(2) May 8. 1808 ayusin 300 
(3) Jane 29,1863 uicina aa 200 

$900 


and converted the same to his own use. 

XII. That the defendant May, as Secretary of State, 
received from Orthello Bagley, on account of the treat- 
ment in the Insane Asylum of Margaret Bagley, of Polk 
county, an insane patient, in the aggregate the sum of 
$332, in the several sums and at the dates following: 
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(1) Dee. 1, 1869 ....ccensccccccveccscecccccccces cocectesees $ 52 00 


(2) Dec. 11, 1869......cccscessssesssseeessesetereeereess 60 00 
(3) Feb. 2, 1870....ccecsccssesessseeeeeees Lesessseseseseee '55 00 
(4) March 25, 1870....cccssccssescsssessssssssseseeeesees 55 00 
(5) Tune T, 1870....scecsesseieersereens veeseussssaeesneees 55 00. 
(6) July 22, 1870....ccccscccscecsssesescessssscsessseseees ` 55 00 

$332 00 


and converted the same to his own use. 


XII. That the defendant, May, as Secretary of State 
on July 10, 1868, issued warrant No. 978, upon the State 
Treasurer, for the sum of $600 in favor of Banks Brothers, 
of New York, in payment of books theretofore purchased 
by him of them for the State Library, and endorsed the 
same as the agent or attorney of said Banks Brothers, and 
drew the money from the State Treasury thereon, and 
atter some months’ delay paid or caused to be paid a like 
amount to said Banks Brothers in satisfaction of their 
demand. | 


XIV. That the defendant, May, as Secretary of State, 


on November 30, 1867, received from the United States 
Treasury Department, for the plaintiff, on account of the 


5 per centum due it, on the sales of lands within its — 


limits, during the year 1865, draft No. 1,784 of that date, 
for the sum of $3,566 79, and converted the same to his 
own use—3,566 79. i 
XV. That the defendant, May, as Secretary of State, 
on June 12, 1869, received from the United States Treas- 
ury Department, for the plaintiff, on account of the 5 per 
centum due it, on the sales of the public land within its 
limits, draft No. 4,945, of that date, for the sum of 
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$1,857 46, and converted the’ same to his own use— | 
$1,857 46. 

XVI. That the defendant, May, as Secretary of State, 
between September 12, 1866, and September —, 1870, 
sold 200 copies of the volume of the “General Laws of 
Oregon,” published in 1864 in pursuance of the Act of 
October 21, 1864, and converted the proceeds of such - 
sale to his own use, less ten per centum thereof to which 
he was entitled as commissions, and that the value of such 
volumes as prescribed by law was $1,200, of which sum 
said May converted to his own use, $1,080; but this sum 
is not proven except by the force and effect of the judg- 
ment aforesaid against said May. 


XVII. That on November 11, 1878, the Circuit Court 
of the State of Oregon for the county of Marion, on 
motion of the plaintiff, gave judgment in this action 
against the defendant, May, for want of an answer by 
him, the said May, to the complaint herein for the sum of 
$10,000, which judgment still remains in full force and 
effect. . 

And as conclusions of law from the. premises the Ref- 
eree now finds and states as follows: 


I. That the defendant, May, did not keep the condi- 
tion of his bond aforesaid, in this— 

(1.) That he failed and neglected to deliver over or 
account to his successor in office for, or to any other per- 
eon authorized by law to receive the same, the several | 
sums of money by him received, as aforesaid, on account 
of the treatment of certain pérsons in the Insane Asylum, 
as insane patients, to the damage of the plaintiff, $1,520. 

(2.) That he failed and neglected to deliver over, or 


; APPENDIX 11 


\ State of Oregon vs. May et al. ` 


account to his successor in office for, or, to any other per- 
son authorized by law to receive the same, the several 
sums of money by him received, as aforesaid, from the 


United States Treasury EPRS to the damage of the 
plaintiff, $5,424 25. 


(3.) That he wrongfully and without the authority of 
law issued warrant No. 610, as aforesaid, to the damage of 
the plaintiff, $500. 


(4.) That he failed and neglected to deliver over, or 
account to his successor in office for, or to any other per- 
son authorized by law to receive the same, the moneys 
received by him on account of the sale of the 200 vol- 
umes of the “General Laws of Oregon,” as aforesaid, to 


the damage of the plaintiff, $1,080. 


II. That the defendant, May, in the receipt and con- 
version of the moneys paid to him as the purchase price 
of certain school lands belonging to the plaintiff, as afore- 
said, acted as one of the Board of Commissioners for the 
sale of School and University lands, but without the 
authority of said Board or the authority of law, and in so 
doing did not fail to keep the condition of his bond, afore- 
said, or commit a breach thereof. 


Ill. That by reason of the premises the plaintiff i is 
entitled to have and recover of and from the defendants, 
Applegate and Dowell, the damages aforesaid, amounting 
in the aggregate to the sum of $8,524 25, together with 
its costs and legal Gebureomene! in this behalf expended 
to be taxed. 
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OPINION OF THE REFEREE. 


_ These causes were tried together. In the course of the 
trial the points noticed in the following opinion were 
made and argued by counsel: 

Objection is made to the reading of the depositions of 
=- Allingham, Keeney and Johns, offered by the plaintiff, 
because it does not appear from the certificates thereto 
that the witnesses were sworn before being examined as 
required by Section 815 of the Code. The objection was 
overruled because, although the certificates do not state in 
the language of the Section, that before proceeding to the 
examination, “the witness was duly sworn; ete., they do 
each state that “the witness in the foregoing deposition 
named was by me duly sworn fo testify the truth,” ete. 

The intent of the statute is that the certificate shall 
show that the witness was sworn before he was examined’ 
—before he testified—rather than afterwards, as in the 
case of an affidavit. 


“ To testify”? refers to art act yet to be done, and a state- 
ment in the certificate to a deposition that a-witness was 
sworn žo testify truly, grammatically and logically implies 
that he was sworn before he testified. Besides, in the 
preambles to the depositions, the fact is stated in the exact 
language of the Section, and counsel claims that this 
must be taken asa part of the certificate, although, in- 
stead of being literally appended to the deposition as di- 
rected by the Section, it precedes it. The suggestion is 
plausible aud may be sound, but the certificates being 
deemed sufficient the depositions were admitted without 


reference to the preambles. | 


Objection is made to the reading of the deposition of 
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Orthello Bagley, offered by the plaintiff, because it does 
not appear from the certificates thereto either—(1.) _ That 
the deponant signed it; (2) That it was taken between 
certain hours; (3) Or who reduced it to writing, as re- 
quired by Section 815 of the Code. The deposition ap- 
pears to be signed by Orthello Bagley, and the certifi- 
cate states “that said deposition was read ‘over to said 
Orthello Bagley, before he signed his name thereto.” Im- 
pliedly, this is a statement that the witness subscribed the 
deposition, and I think ought to be held sufficient. “ The 
other two objections appear to be well taken, so far as the 
facts are concerned. But it also appears from the deposi- 
tion that the defendants were present at the examination of 
the witness, and made no objection to the hour, whatever 
it was, or to the person who reduced the testimony to 
writing, whoever he was. It was reduced to writing, as 
the deposition proves for itself. Whether it was done by 
the officer or by the witness or by some third disinterested 
| person as the statute requires, does not appear, but I think 
it ought to be so presumed under the circumstances. So 
I think that the defendants’ presence at the examination 
ought to be deemed a consent to the examination of the 
witness, when and where it took place, without reference 
to that mentioned in the notice. 

The law requires the matters specified in Section S15 to 
be stated in the certificate primarily, because the exam- 
ination may take place in the absence of the party, if he 
does not choose or is unable to attend; and, in such case, 
it is his right to demand that the certificate shall show 
that the deposition was taken under the circumstances and 
in the manner which the law has prescribed for the pur- 
pose of securing: fairness and impartiality in the proceed- 
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ing. But when the parties both attend the examination, 
and any of these provisions are omitted in the taking of 
the deposition, without objection at the time, I think they 
are waived, and, being waived, cease to be material and 
therefore need not be stated in the certificate. No author- 
ities were cited by counsel upon the argument of these 
points, and none are referred to. Besides, these objections 
ought properly to.have been made before the trial, by a 
motion to suppress the depositions for irregularities in the 
taking of them, so that, if they were considered well taken, 
the plaintiff might have applied for a continuance to ena- 
ble it to retake them. 


Objection is made to the plaintiff’s recovering from the 
defendants, Applegate and Dowell, the sums received by 
May on account of the treatment of the insane patients in 
the Insane Asylum, as stated in the findings of fact— 
$1,409 99 in case No. 1, and $1,520 in case No. 2—because, 
(1) There is no sufficient proof that the parties, on account 
of whose treatment the moneys were received, were legally 
committed to the Asylum; (2) These moneys were not 
received by May as Secretary of State; (3) The State has 
no interest in the money, as the same was paid to May for 
the contractors. 


The Act of September 27, 1862, and the Acts amenda- 
tory thereof, authorized the Governor to contract for the 
keeping, atthe expense of and for the State, in the Insane. 
Asylum maintained by Hawthorne and Loryea, at so much 
per head per week, of all the insane persons committed to 
the Insane Asylum under any law of this State. 


Section 3 of said Act authorized “the County Judge of 
any county,” upon a written application being made to him 
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for that purpose, to cause any person to be brought before 
him, and examined by one or more physicians as to his or her 
sanity; and if said physicians should certify, on oath, that 
said person was insane, to cause him or her “to be con- 
veyed to, and placed in charge of, the parties contracting 
to keep such persons.” Said Section also required the 
County Judge to “cause inquiry to be made into the abil- 
ity or inability of such insane person to bear the charge or 
expense for the time he or she may remain under treat- 
ment,” and to “certify the result to the Secretary of State;”’ 
and, in case such person was found to possess the ability 
to pay said charge or expense, or his or her friends were 
willing to pay the same, the said Judge was required to 
“cause to be placed in the hands of the Secretary of State 
the amount of two months’ expenses in said Asylum, in 
advance, and: regularly every two months thereafter, so 
long as said person shall continue in said Asylum.”’ 


The proceedings before the County Judges, in the case 


of some of tfe persons named in the findings of fact, were 
regularly entered in the journals of the County Court, 
while in others they were entered on paper in triplicate, 
and on copy filed in the County Clerk’s office, one in the 
Secretary of State’s office, and the other sent to the 
Asylum. 

The defendants maintain, that when the proceedings 
do not appear to have been entered on the journal of the 
County Court, that the commitment was not legal, and the 
payment of money on account of the treatment unauthor- 
ized, and therefore the Secretary did not receive such 
money by virtue of his office, and his sureties are not 
responsible for his conversion of it. 


The statute authorizes the “County Judge” to make 
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the inquisition, and not the County Court. Generally, 
when special authority is given toa Judge of a Court to 
do a particular thing, he may act in term or out of it, in 
Court or at chambers; and, in such case, unless there is 
some special direction or established rule to the contrary, 
the proceeding and result are made and entered on paper 
and placed on the files of the Court, and thereafter it is as 
much a record of the Court as if done in Court and entered 
in the journal. There is no law specially requiring these 
proceedings to be entered in a book, or in any manner. 
The inquisition of lunacy, provided for in this Act, is 
neither “a case at law,” “probate business” or “county 
business,” and therefore does not come within the purview 
of Section 876 of the Code, which requires the proceed- 
ings in these three classes of cases of business to be kept 
in books. The County Courts are only authorized to be 
in session at stated times, but the Act requires the County 
Judges to hold these inquisitions of lunacy, whenever 
applied for by any citizen; and the nature of the case 
plainly suggests that this should be so. Such a matter 
usually requires immediate action. 


But, admitting that it is not necessary that the N i 
ings should take place in term time, and be entered in the 
record books of the Court, still it is claimed that, in the . 
case of William Fulton of Polk county, that the proceed- | 
ings are insufficient to show that he was ever committed 

to the Asylum, because it does not appear that the J - 
` ever made any order to that effect. 


The Act is very loosely and unskillfully drawn. It ddos 
not authorize the Judge to determine that the person 
named .in the petition is insane, but that he shall cause 
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him to be examined by a physician, and if found insane 
by such physician, then.it is made the duty of the Judge 
to “cause the said insane person to be conveyed to and 
placed in charge of the parties contracting to keep such 
persons.” The obvious mode of proceeding would be for 
the Judge to-issue a writ reciting the premises, in the 
nature of a commitment, directed to the Sheriff of the 
county, and commanding him to take the insane person 
and deliver him to the contractors with the writ. In such 
case no order need be made and filed in the matter. The 
_ certificate of the physician is the -finding or verdict which 
establishes the insanity of the person and authorizes -his 
commitment by the Judge. The mode usually pursued 
seems to have been for the Judge to make an order that 
the party be conveyed to the contractors, and appended to 
the petition and certificate, and deliver a copy or triplicate 
of the same to the Sheriff. In Fulton’s case nothing ap- 
pears on file in the County Court of Polk county but the 
petition and certificate. From this it appears that he was 
duly found insane. But no order of the Judge is shown 
or appears on file directing him to be conveyed to the 
Asylum. But for aught that appears the Judge may have 
issued a writ for that purpose and the same be on file in 
the Asylum, where it properly belongs, as the authority for 
his detention. Still I think that although the party may 
be found insane by the physician's certificate, that he is 
not entitled to be taken to or kept in the Asylum unless 
the Judge in some way makes an order or gives direction 
to that effect. , 

But in addition to the record evidence, the evidence of 
Dr. Hawthorne, one of the contractors, establishes the fact 
that these persons were commited to the Asylum and kept 
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therein as State patients, and that the State paid for their 
treatment regularly as such. For the purpose of this 
action, the question only arising ccllaterally, I think the 
law will presume from this fact that these persons were 
legally committed to the Asylum. They appear to have 
been brought there and paid for by the proper public: au- 
thority as -persons duly committed there for treatment, at 
the expense of the State. The receipt and conversion of 
these moneys by May, as Secretary of State, is the matter 
at issue in this case. The question of the insanity and 
commitment of Fulton and others only arises incidentally; 
and if it appears prima facie that these persons entered 
the Asylum and were treated there and paid for as State 
patients, and May received money from their guardians or 
other persons on account of such treatment, it is not ma- 
terial to inquire whether the antecedent proceedings were 
legal or not. They will be presumed to have been so 
until the contrary appears, and in no event will mere error 
or irregularities in the course of the proceedings, after 
they were legally commenced, affect the questions at issue, 

Besides this “the result’’ of the inquiry by the County 
Judge as to the insane person's ability to pay the expense 
of his treatment, is required to be certified to the Secre- 
tary of State. By this means the Secretary is officially 
advised of two things: (1) What persons have been com- 
mitted to the Asylum as State patients; and (2) Oa 
account of which of them payments are required to be 
made to him. 

From this it is reasonable to inter that the Secretary of 
State was not authorized by the statute to issue warrants 
in favor of the contractors on account of the keeping of an 
insane person, unless it had been certified to him as above 
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stated. But the contractors were paid for keeping: all 
these persons by warrants issued by May, as Secretary of 
State, on the State Treasurer. Now, the issue of such 
_ warrants was an acknowledgment and affirmation upon his 
part that such persons were prima facie lawfully in the 
Insane Asylum, and, at least until the contrary appears, 
such admission is sufficient proof of the fact as against 
himself or sureties, who stand in his shoes as to all his 
official acts. 

Except in some few instances which will be noticed 
particularly hereafter, the fact of May having received the 
sums stated in the findings on account of the treatment of 
the insane persons therein named, is established by his 
own receipts. These are signed in his official capacity, 
and always state that the money is received on account of 
an insane patient in the Asylum, naming him. Here, 
again, ig an admission which establishes the fact until the ` 
contrary appears that these persons were lawfully com- 
mitted to the Asylum. 

The objection that the moneys were not received by 
May as Secretary of State—virtute officti—rests upon the 
same grounds as the point just considered. Of course, if 
these persons were in the Asylum without color of law or 
legal proceeding, and that fact was shown, then no person 
was authorized to pay the Secretary money on account of 
their treatment there, nor was the Secretary authorized to 
receive it, and if he did it would not be in virtue of his 
office, and his sureties would not be responsible to any one — 
for May’s disposition of it. 

Walden vs. Davison, 15 Wend., 577. 
Dennison vs. Plumb, 18 Barb., 89. 
People vs. Schuyler, 4 N. Y., 188. 
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The last point made-by the defendants on this branch of 
the case is that this money was paid to May for the con- 
tractors, and he is only liable to them for it, and the State 
has no interest in it. 


It is true the Act contains no specific.. directions as to 
the disposition which the Secretary shall make of moneys 
so received. But upon general principles, the position 
that they were received by him for the contractors is un- 
tenable. 


It is unreasonable to suppose that it was the intention of 
the Legislature in passing this Act, or of the parties to the 
contract under it, that the contractors were to look to their 
patients for the compensation for their treatment, when- 
ever and as long as the County Judges might certify to 
the Secretary, that they were able to pay the same or had 
friends or relatives who were willing to do so, and at the 
same time be bound to receive and keep all such patients, 
and get their pay therefor when and as they could, if it. 
was not “ placed in the hands of the Secretary.” 


Section 1 of the Act authorizes the Governor to cons 
tract for the keeping of all persons sent to the Asylum 
“under any laws of this State,” at so much per head per 
week. The State thereby agreed to pay for the treatment 
of such persons. Sec. 11 required the Secretary to draw 
his warrant in favor of the contractors for all moneys due 
them as per contract. These persons were sent to the 
Asylum under a law of this State, and therefore the State. 
agreed to pay for their treatment. The defendant, May, | 
so understood the law, and instead of paying these moneys 
to the contractors, or issuing warrants to pay for the treat- 
ment of the indigent insane only, he issued warrants to 
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pay for the treatment of all pauents committed to the - 
Asylum: under this law. 

Taking all the provisions of the Act together and the 
circumstances of the transaction, it is manifest that the 
provision to secure payment to the Secretary, from patients 
who were able to pay, was intended to reimburse the State 
as far as could be, for the sums which it had become bound 
to the contractors for on their account, and that the 
moneys so received were the. property of the State.’ But 
if it be admitted that these moneys were received for the 
contractors, and that they were entitled to demand and 
have from time to time the specific funds received by the 
Setretary, yet the latter received them by virtue of his 
office, and until turned over to the contractors, they were 
held by the State by means of its agent, the defendant 
May, in trust for the contractors. 

As to the disposition proper to be made of these moneys, 

considering that the Secretary is not the general custodian 
of money belonging to the State either in its own right 
or as trustee, and that the Treasurer is, I think it was the 
plain duty of the former to deposit these moneys with the 
latter as fast as he received them; and so he seems to 
have thought himself when on September 1, 1865, he 
paid $325 71 thereof to Mr. Cooke. But even admitting 
that owing to the absence of any specific direction in the 
Act, May was not bound to deposit these moneys with the 
Treasurer, still having received them by virtue of his 
office, clearly he was bound to turn them over to his 
successor in office at the expiration of his term. Such is 
the express condition of his bond. And this isso, whether 
the moneys were held by him for the State in its own 
right, or as trustee foi the contractors. Under no circum- 
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stances did the money-belong to May. He received it by 
virtue ot his office, and held it as the agent of the State, 
whether it belonged to the State in its own right or in 
trust, and in either or any view of the matter was at least 
bound to pay it over to his successor. Having failed to 
do so, his sureties are liable to the State for the amount. 

According to the findings there was paid May while he 
was Secretary of State on account of the attempt to pur- 
chase certain State lands by sundry persons, the sum of 
$852 50, which May converted to his own use, and for 
which his sureties are not lable. 


- Art: VIII, Sec. 5 of the Constitution provides that: “ The 
Governor, Secretary of State and State Treasurer shall 
constitute a Board of Commissioners for the sale of School 
and University lands, and for the investment of the funds 
arising therefrom, and their powers and duties shall be 
such as may be prescribed by law.” | 


By means of this provision, the sale of these lands and 
the management of the funds arising therefrom are com- 
mitted exclusively and beyond the power of legislative. 
enactment to this Board. True, the Legislature may pre- 
scribe the “powers and duties” of the Board—that is, 
may provide when and how they shall sell lands and invest 
funds, but the power to do so cannot be given to any one 
else or made subject to any other authority or supervision. 

The powers and duties of this Board must be exercised 
and performed by at least a majority of them. No one 
of them can act independent of the others or one of 
them. See 

Sec. 509 of the Code. 
Story on Agen., See. 42. 


\ 
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No Act of the Legislature has authorized any one 
member of the Board to act for it in the sale of lands or 
the receipt of moneys therefor, nor does it appear that the 
Board ever authorized May to act in any matter.as its 
agent or representative. Whether they could do so or 
not without the authority of the Legislature, is a question 
that need not be considered. Asa Commissioner or mem- 
ber of this Board, May had then no authority to receive 
these moneys, and did not, therefore, receive them by 
virtue of his office of Commissioner. He acted without 
authority of law, and the parties who paid him the money 
are presumed to know it. In receiving such money, he 
was the agent of the parties paying it and not of the State. 
It was never received by the State, and the persons who 
trusted May with it must look to him for it, | 

But it is claimed that May was authorized under his 
general authority as Secretary of State—“to direct and 
superintend the collection of all moneys due the State ”’ 
(Or. Code, p. 622)—to receive these moneys in that capacity. 
If the Legislature could authorize any one but this: Board 
to attend to this business, this provision might be con- 
strued to empower the Secretary of State to collect and 
receive moneys due the State for school lands. But no 
moneys can be due the State for these lands until they are 
sold, and this provision could not be construed to authorize 
the Secretary to receive applications and sell lauds. An 
application to the Secretary and sale by him being void, 
no money would become due the State thereby. 

But as has been shown, all power concerning’the sale of 
school Jands and the funds arising therefrom, being vested 
by the Constitution in this Board, it is not in the power of 
the Legislature to authorize the Secretary of State as 
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such, to collect and receive such funds, and therefore the 
provision above quoted giving power to the Secretary to 
collect debts due the State, must be construed as not 
intended to apply thereto. 


Whether the bond of the defendant, May, being given 
for the faithful performance of the duties of the office of 
Secretary would include the duties of Commissioner also, 
is a question. 

Where a person holds two distinct offices, a bond forthe ` 
performance of the duties of one of them does not include 
those of the other, unless there is some statute giving it 
that effect, or so providing. 

. People vs. Edwards, 9 Cal., 292. 

But in this case, the Secretary becomes Commissioner 
by operation of law. Because he is Secretary he is Com- 
missioner. In effect he is ex-officio Commissioner; and. 
although his duties as Commissioner are not named in the 
bond as Secretary, I am inclined to the opinion that it is a 
security for the faithful performance of his duties, both as 
Secretary and Commissioner. They are not, I think, 
distinct offices, any more than that of Secretary and 
Auditor, but rather one office, the duties of which are 
performed in part by the Secretary alone, and in part in 
conjunction with the Governor and Treasurer. 


The findings state that $5,414 26, received from the 
United States Treasury by the defendant, May, was received 
by him as Secretary of State, and that the defendants are 
liable for it. ; 

For the better understanding of this matter it is neces- 
sary to premise that, by Section 4 of the Act of Congress 
of February 14, 1859 (11 Stat., 884), it was provided that 
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Oregon should receive “five per ventum of the net pro- 
ceeds of sales of.al! public lands” lying within her limits,’ 
after her admission. . This was but a recognition of the 
grantor promise of such proceeds, contained in the pro- 
viso to Section 5 of the Pre-emption Act of September 4, 
1841 (5 Stat., 454), to the States thereafter to be admitted _ 
into the Union. Section 4 of the last named Act also pro- 
vides that such net proceeds shall be paid at the Treasury 
of the United States, “to such person or persons as the 
respective Legislatures of said States, * * * or the 
Governor thereof, in case the Legislature shall have made 
no such appomtment, shall authorize and ae to receive 
the same.’ 

On July 10, 1867, and J aly 26, 1868, the Controller of 
the United States Treasury wrote to the Governor of Ore- 
gon advising him that the sums of $3,566 79, and $1,867 46, 
respectively, were due the State on account of the sales of 
land within its limits, and asking him to certify who was 
authorized to receive the money. May wrote in reply, on 
August 20, 1867, certifying that The Russell & Erwin Man- 
ufacturing Company were authorized to receive the first 
.sum named; and, on May 7, 1869, certifying that said 
Company were authorized ‘to receive. the second sum 
named. The first letter was signed by him as “Secretary 
of State and acting Governor,” but gave no reason for his 
assuming to act as Governor. The second commenced: 
Referring to your letter of July 26, 1868, addressed to the 
Governor, “in the absence of that officer,’ I certify, etc., 
and was signed simply as “Secretary of State.” In con- 
sequence of these certificates the R. & E. M. Co. received 
the money at the United States Treasury, and applied it 
on May’s mcct as directed by him, | 
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In the argument it was contended that May received 
this money as Governor, and that his bond as Secretary 
was security for the faithful performance oi his duties in 
that capacity. : 

Article V, Section 8, of the Constitution, provides that, 
“ In case of the removal of the Governor from office, or of 
his death, resignation or inability to discharge the duties 
of the office, the same shall devolve upon the Secretary 
’ of State.” But it is not alleged, in the complaint, that 
May received this money as Governor, but as the Secretary 
of State. Neither is there any proof that he received 
it as Governor, except the signature to the first letter 
to the Controller, and the parenthetical statement in the 
second one —“in the absence of that officer’’ (the Gov- 
ernor). But these circumstances, in my judgment, are not 
sufficient proof of the fact that the office of Governor had 
devolved upon the Secretary. Before assuming to act as 
Governor, it seems proper that the Secretary should either 
issue a proclamation announcing that the office had devolved 
upon him, and by what means, or else he should state the 
fact explicitly in any particular proceeding done by him 
in that character. Such a statement, I suppose, would be - 
primary evidence that he was acting as Governor. The 
Court might also take judicial notice of the “removal’’ or 
“re ignation’’ of the Governor, and that therefore the 
office had devolved upon the Secretary. But what consti- 
tutes an “inability ’’ to discharge the duties of the Exec- 
utive office is a matter of proof, and must depend upon the 
particular circumstances of the case. It might be that the 
Secretary would think the Governor unable to attend to 
the duties of his office, while the latter would think other- 
wise. The mere absence of the Governor from the State 
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ought not, necessarily, to devolve the office upon the Sec- 


retary, because there may be no executive duties to nerform 
or that need performing, in the meantime. Nor is May’s 
bond, as Secretary, a security for the faithful performance 
of his duties as Governor, in case the office had devolved 
upon_him. The offices are totally distinct, although, in a 
certain contingency they may unite in one person; and the 
case comes within the rule laid down in People vs. 
Edwards, supra. No bond is required of the Governor by 
election, and there is no greater reason why the Governor, 
by operation of law, should give one, or be held liable for 
his official conduct upon one already given as Secretary of 
State only. 

It is also maintained, by the plaintiff, that the Legisla- 
ture had authorized the Secretary to receive this money, 
and that, in pursuance of such authority, May did receive 
it as Secretary of State. | 


After careful consideration, I have concluded that the 
‘ weight of the argument is with the plaintiff, and that the 
point is well taken. 


Section 15 of the Act of June 2, 1859 (Oregon Code, p. 
621), makes it the duty of the Secretary, among other 
things: (1) To superintend and manage the fiscal affairs of 
the State; (2) To keep and state all accounts between the 
State and the United States; and, (3) To direct and super- 
intend the collection of all moneys due the State. 


I think these provisions show that it was the intention 
of the Legislature to make the Secretary the general 
agent of the State to collect all moneys due it, as well 
.from the United States as from any other source. By Sec- 
tion 4 of the Pre-emption Act this five per centum of sales 
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is made payable at the United States Treasury, to such per- 
son as the Legislature of Oregon shall authorize and direct 
to receive the same. 


The power to direct and superintend the collection of 
money includes the power to collect in person, if necessary ` 
or convenient, and the power to collect includes the power , 
to receive. The direction to the Secretary to collect and 
receive “all moneys due the State,” of course included 
this, there being no other provision of law concerning it. 
The defendant, May, as Secretary of State, having received 
this money through his agent, the R. & E. M. Co., and 
converted it to his own use, the sureties in his bond are 
liable to the State for it. . 


In both these actions judgments were given against 
May for the sum of $3,600 and $10,000 respectively, for 
want of an answer tothe complaints. The plaintiff main- 
tains that as against the sureties in May’s bond these judg- 
ments are prima facie evidence of the defalcations of the 
prineipal as alleged in the eomplaints. i 


Upon'both reason and authority, I think thisis so. The 
admission of May made out of Court, in any manner perti- 
nent to the action, might be proved as against his sureties 
—for instance, that he sold 100 copies of the “General 
Laws” for $600. Now a judgment against him to the 
same effect for want of answer, is in the nature of an ad- 
mission of record that the facts stated in the complaint 
and necessary to support the judgment are true. But the 
- authorities go farther and hold that where a judgment has, 
been obtained, with or without trial, against the principal 
in a bond conditioied for the faithful performance of some ~ 
duty or contract, the sureties therein, by reason of their 
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relation to their principal, are so far affected by such judg- 
ment that it is prima facie evidence against them. 

Slovall vs. Banks, 10 Wal., 583. 

Heard vs. Lodge, 20 Pick., 53. 

Charles vs. Hoskens, 14 Iowa, 471. 

In this case the Court say: “The principle governing 
is, that the liability of the surety is dependent upon that . 
of the principal. Though not a party, the surety is not a 
stranger to the judgment. He covenants that his prin- 
cipal shall discharge certain official duties. When once it 
is fuirly determined by a competent judicial tribunal that 
there has been a breach of the official undertaking, the 
liability of the surety prima facie attaches, whether he 
was a party to the action adjudging the breach or not.” 

ity of Lowell vs. Parker et al. 

In this case the Court say: “When one is responsible, 
by force of law or by contract, for the faithful performance 
of the duty of another, a judgment against that other for 
a failure in the performance of such duty, if not collusive, 
is prima facie evidence in a suit against the party so re- 
sponsible for that other.’’ 

Drummond vs. Preston, 12 Whea., 519. 
Garber vs. The Commonwealth, 7T Penn., 265. 
Berger vs. Williams, 4 McLean, 577. 

In this case the Court, after an examination of the au- 
thorities, say as follows: “ We think on reason and au- 
thority the law is clear that a judgment against the prin- 
cipal is prima facie evidence against the surety.”’ 

Ohio vs. Colvick et al., 3 Ham., 487. 
Thomas vs. Hubbell, 15 N. Y., 405. 
Fay vs. Ames, 44 Barb,, 827. 
Freeman on Judgments, Sec. 180. 
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This author, after referring to some cases in which it 
had been held that a judgment against the principal was 
not even prima facie evidence against the surety, says: 
“These cases are, however, opposed by more numerous 
cases, which unite in declaring the prima facie effect of 
such a judgment as evidence against a surety.” 

Herman on Estoppel, Sec. 56. 

The defendants do not seriously object to the general 
rule as above stated, but seek to distinguish this case from 
those cited by the fact that the judgment against the 
principal herein was given ‘in the same action in which it 
is sought to recover against the sureties. But Iam ata 
luss to discover how this fuct is material to the inquiry, 
unless it shows that the sureties thereby had notice of the 
action against their principal, and might have defended it, 
and are therefore conclusively bound by the judgment. 

In this connection counsel for defendant cites U., S. vs. 
Leffler, 11 Pet., 91, as tending to show that a judgment. 
against the principal is not evidence against the surety. 
The syllabus of that case is a fair statement of the point 
decided by the Court: “Ifa joint action be-brought on 
a bond against a principal and his sureties, and they sever * 
in their pleas, and the plaintiff afterwards takes a judg- 
ment by default against the principal, he is no longer a 
party to the record, and being released by his co-obligors, ts 
a competent witness for them.” 

This clearly shows that the question was not before the 
Court of Error. The trial of the action against the sure- 
ties was upon a plea of non est factum, to support which 
the defendants offered the deposition of their principal, to 
prove that the bond as to some of them was executed as 
an escrow upon a condition which never happened. The 
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Court held the witness competent and affirmed the judg- 
ment—his competency being the only question before the 
Court. Nor is it contended, as the citation of this case 
seems to assume, that a judgment against the principal is 
evidence against the surety of any facts, except those de- 
termined by it—namely, the execution of the bond by the 
principal and his failure to keep the condition-of it, as al- < 
leged in the complaint. Nor could this question have 
arisen upon the trial of U. S. vs. Leffler, because Leffler’s 
plea of non est factum admitted all these facts, and only 
put in issue the fact of whether the bond was his deed or 
not. Upon this issue the judgment against the principal 
was not evidence because it was irrelevant. 


The defendant Dowell makes a defense of the same na- 
ture—that the bond sued on is not his deed. But it is not 
contended that the judgment against May is evidence 
upon that question pro or con; and if it were held other- 
wise, the admission of May as a witness in support of. 
Dowell’s defense would only show that it was prima facie > 
evidence, and open to contradiction. 


The findings of fact show how far the allegations of the 
complaints have been proven independently of the judg- 
ments against May. In case No. 1 there is no proot of 
the receipt by May of the following items except these 
judgments—$175, for the treatment ot Fulton, insane; 
$80, for the treatment of Billings, insane; $247, for the 
treatment of Wood, insane. In the same case the item of 
$540, for sale of Codes, is not sufficiently proven but for 
such judgments. In case No. 2 there is no proof of the 
receipt by May of $80, for the treatment of Chandler, in- 
sane, except these judgments; and the re¢eipt of $1,080 


32 APPENDIX, 


State of Oregon vs. May et al. 


<= 


from the sale of Codes.is not sufficiently proven except for 
the same evidence. 

The findings in regard to the Codes were made up as 
follows: : 

The proof is satisfactory that May received in April, 
1866, from Siebert, the binder, 3,000 copies of the Code. 
The Act of October 21, 1864, (Or. Code, p. 134) required 
him to distribute a certain number of these and sell the 
remainder for $6 per volume, keep an account of the sales, 
and pay the proceeds over to the Treasurer monthly. 
The proof is also satisfactory that not more than 1,839 
copies came to his successor’s hands. The complaint in 
case No. 1 alleges that between April and the date of his 
second bond in September, 1866, May sold 100 copies of 
the work at $6 per copy, and converted the proceeds to 
his own use. The judgment against May is prima facie 
- proof of these facts, as against his sureties. They have 
not attempted to controvert this evidence in any way. 
The plaintiff has shown in addition that May never kept 
any account of sales, nor turned over any money to any of 
the State officers on account of such sales. Besides, the 
allegation is extremely probable. The general demand 
for the compilation of the laws—the first that had ap- 
peared in 11 years—which included a comparatively new 
code of civil and criminal procedure and penal code 
must have been sufficient to have caused the sale of at 
feast one hundred volumes during the first four months 
atter its publication. Yet upon such probability, how- 
ever strong, I could not find that May actually did sell 
one hundred volumes, as alleged, and therefore it 1s stated 
in the findings that this allegation is not proven, except 
for the judgment against May. ) 
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In case No. 2 the complaint alleges that between Sep- 
tember, 1866, and September, 1870, May sold 642 copies 
of the Code at $6 per copy and converted the proceeds— 
$3,852—to his own use. i 

No proof is offered on the subject except the judgment 
against May. As has been shown, prima facie this 
proves the allegation. But it appearing probable that 
this allegation rested largely on conjecture I investigated 
the matter further, and found that he had sold 200 vol- 
umes instead of 642. This conclusion was reached in this ` 
way: The Act of October 21, 1864, supra, directed 
copies to be sent to the State, district, county and precinct - 
officers and others. The presumption of law is that they 
were sent. It was admitted by counsel that the election 
returns for 1866 showed 186 precincts in the State, exclu- 
sive of Linn and Tillamook counties. Assuming that 
there were 14 precincts in these two counties the whole 
number in the State was 200. Allowing two Justices of 
the Peace to each precinct makes 400 copies distributed 
to those officers. There were 55 members of the Assem- 
bly of 1864. To these the Act gave one copy each. ` 
The Assemblies of 1866 and 1868 each contained 69 
members, and it appears by their journals ‘they voted 
themselves copies, which makes 193 copies to members — 
of the Assembly. To the County Judges, Commission- 
ers, Clerks, Sheriffs and Treasurers of 22 counties there 
were sent 112 copies. To District Attorneys, 5; State 
_ Officers, 9; Federal courts and officers, 6; Code Commis- 
sioner, 11; Governors of loyal States, 87. Total, 767. 
` Add to these the number on hand at the expiration of 
May’s term—1,839—and the number sold prior to Sep- 
tember, oe 2,706 volumes, which subtract 
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from 3,000 leaves 294. Besides, the officers of the 
Assemblies sometimes drew copies by the sanction of 
their respective houses, and although this may have been 
illegal it was not a sale and conversion of the proceeds by 
May. Other occasional officers have had copies, and 
sometimes in case of contested seats probably two sets of, 
members drew copies. For these and the like reasons I 
deducted the odd 94 volumes and found that 200 copies 
had been sold during this period by May and the pro- 
ceeds converted to his own use. 

It is also claimed that these books were only worth 
$2 50. No proof is offered upon the point. The Act of. 
October 21, 1864, supra, directed the Secretary to sell 
them at $6 per volume, and the presumption is that he 
did his duty and obeyed the law. It matters not what 
they are intrinsically worth, it May received $6 per vol- 
ume for them that is the measure of the defendant's lia- 
bility in that respect. 

The allegation concerning the conversion of tae pro- 
ceeds of warrant No. 9738 for $600 I have found not true. 
This warrant was drawn to pay a debt due by the State 
to Banks Brothers. May, with or without their authority, 
endorsed the warrant as their agent and drew the money 
on it, which he used and kept for some months. After- 
- wards he paid the sum to B. B. out of the five per cent. 
fund which he received for the State at the Treasury 
- Department. Technically, I suppose, he converted the 
proceeds of the warrant to his own use, but as the debt of 
the State for which it was drawn was eventually paid by 
him it seems unjust to charge him with both sums, or 
rather the same sum twice. . 

In the argument it was practically admitted that war- 
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rant No. 610, for $500, in favor of McCully and Patton, 
was drawn without authority of law, to the damage of the 
plaintiff the amount thereof. The suppression of the fact 
in the Secretary’s report for that year is strong evidence 
that he so regarded it. But the testimony of Patton puts — 
it beyond doubt that the warrant was illegally and cor- 
ruptly drawn to pay the Seeretary’s private debt to Mc- 
Cully and Patton. 


It only remains to consider the separate defense. of _ 
Dowell—that the bond is not his deed because he signed ` 
it upon the faith of an agreement with said May and left 
it with him as an escrow upon.the condition that before 
delivering the said bond to the obligee therein, he would 
get Jacobs, Kilgore and Applegate, the sureties in his 
bond of 1862, to sign-it as co-sureties. 


Outside of the face of the bond the question of fact 
depends upon the testimony of Dowell and May. Upon 
` the face of the bond there is nothing to indicate or sug- 
gest to any one that it was understood or expected that 
any one should sign it as surety, or otherwise, except `, 
those that did. Dowell testifies in substance that he ~~ 
signed at Salem after May and before Applegate. That 
when May asked him to sign he hesitated, but finally— 
said he would if he (May) would get Applegate, Kilgore 
and Jacobs to sign also, to which May assented, and upon 
that understanding and condition he signed it and then 
handed it to May and told him not to deliver it to the - 
Governor until all the other sureties had signed it, to 
which direction he understood May to assent. May testi- 
fies that he told Dowell that he intended to have the old 
bondsmen sign the bond before he delivered it to the 
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Governor, but that he does not remember that he prom- 
ised him to do so. 


“The direct evidence of one witness, who is entitled to 
full credit, is sufficient proof of any fact, except usage, 
perjury and treason.”’ 

Or. Code, Sec. 671. 

_ Admitting as a matter of fact, that Mr. Dowell is a man 
of undoubted veracity, yet with the direct pecuniary in- 
terest he has in this question and case, he cannot be con- 
sidered a witness entitled to full credit. In addition to 
this his testimony 1s in direct conflict with May’s upon 
the point as to whether May promised to have Jacobs and 
Kilgore sign the bond betore delivery. Without intend- 
ing to throw the least discredit upon the integrity of the 
witness, generally, I think no Court or jury would be justi- 
fied in finding this defense satisfactorily proven upon this 
testimony. 


But admitting the defense to be true it is not good in 
law. The cases cited by counsel in its support are 
United States vs. Leffler, supra. ME 
Pawling vs. United States, 4 Cranch, 92. 
People vs. Bostwick, 32 N. Y., 445. 
Whitney vs. Snyder, 2 Lansing, 477. 
Schuylkill Co. vs. Copely, 5 Am. R., 441. 
Smith et al. vs. United States, 2 Wal., 219. 


In the first case the question was not considered and 
the facts of the case do not disclose how or by whom the 
bond was delivered. The only question decided was the 
competency of the principal obligor as a witness to prove 
a conditional execution by the surety. Pawling vs. United 
States was an action upon an official bond signed by 
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_ Pawling, Todd, Adair and Kennedy as sureties, who 
pleaded that they delivered the same as an escrow to Bal- 
linger, the principal in the bond, to be kept until two 
others, named on the face of the bond, should sign the same 
and then to be delivered to the obligee, but not otherwise. 
Upon this averment issue was taken, and upon a demurrer 
to the evidence introduced by the defendants, the Court 
found for the defendants. In this case other parties being 
named in the bond as sureties, who had not signed it, this 
circumstance was sufficient under the authorities to put. 
the obligee upon inquiry as to whether the instrument 
had been completely executed or not, so as to authorize a 
delivery of it by the principal obligor. But really the 
question in the case at bar was not decided in Pawling vs. 
United States. In that case the sufficiency of the defense 
was not passed npon by the Court, but only the effect of 
the proof as to the fact. The law of the the defense was 
almitted by the plaintiff, and the fact only disputed.* 


People vs. Bostwick is with the defendant. It decides 
that when a person signs a bond as surety and delivers it 
to the principal obligor therein, to be delivered to the 
obligee, when and upon condition another signs it as co- 
surety, that the principal obligor is only the special agent 


* See Dair vs. United States, 16 Wall., 1, not cited on the trial or consid- 
ered in the decision, wherein it is held that ‘‘A bond,-perfect upon its face, 
apparently duly executed by all whose names appear thereto, purporting to 
be signed and delivered, and actually delivered without a stipulation, can- 
not be avoided by the sureties upon the ground that they signed it ona 
condition that it should not be delivered unless it was executed by other 
persons, who did not execute it—where it appears that. the obligee had no 
notice of such condition, and there was nothing to put him upon inquiry as 
to the manner of its execution, and that he had been induced upon the 
taith of such to act to his own prejudice.x—REFEREE. 


Da 
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of the surety, and if he delivers the bond to the obligee 
without obtaining the signature of the third person, the 


_ bond is not the deed of the surety for want of delivery by 


him; and this, although the bond was accepted by the 
obligee in good faith and without any knowledge of or 
reason to believe in the existence of this secret condition 
between the principal and the surety. I think this case is 
one of bad law and worse morals. 

Whitney vs. Snyder and Schuylkill vs. Copely are not 
in point. In both of these cases, illiterate persons were 
fraudulently induced to sign an instrument of a different 
character and effect from what they supposed they were 
doing. Smith vs. United States, was an action upon a 
Marshal’s bond, which was required to be executed by the 
principal and sureties before the District Judge. After the 
sureties’ names were signed to the bond, and before it was 
acknowledged, one of the sureties names was erased with- 
out the knowledge of Smith, a surety, who never appeared. 
before the Judge and acknowledged himself bound. The 
Court held that this was an unauthorized variation in the 
agreement, which might prejudice Smith; and ther efore 
he was not bound. The case might have been more satis- 
tactorily decided upon the ground that under the statute 
in relation to Marshals’ bonds, the bond never was the 
deed of Smith, because he never appeared before the Dis- 
trict Judge, and acknowledged it. In either view, it has 
no bearing upon the case at bar. 

The most thoroughly considered and satisfactory case 
upon the question that has been cited is Deardorff et al vs. 
Foresman, 24 Ind., 481. The syllabus states the law of 
the case thus: “If a surety signs and delivers to his 
principal an instrument perfect upon its face, with a con- 
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dition that it shall not be delivered to the obligee, payee 
or grantee, until some other persons who are agreed upon 
shall also execute the same, and the principal delivers the 
instrumeut without regard to the condition, and the 
obligee, payee or grantee has no knowledge of the con-. 
dition, the delivery will bind the surety.”’ . 
The opinion (p. 492), after citing the elementary author- 
ities to show that a delivery as an escrow is necessarily a 
-delivery toa third person, not a party to the instrument, 
“to hold until some conditions be performed by the 
grantee,” refers to the decision in People vs. Bostwick, 
supra, as one “ based upon a total disregard of the essen- 
tials constituting the delivery Of an instrument as an 
escrow.” Eo 
Upon this point the Court (p. 495) after a critical exam- 
ination of the authorities, says further: “It seems clear, - 
on principle, that a surety cannot make a delivery of a bond 
to his priùcipal as an escrow, upon condition that other 
names shall be procured before its delivery to the obligee. 
The very definition of an escrow, involves the holding of 
the instrument, complete in form, signed and sealed, pre- 
pared for delivery to the obligee, by a third person, who 
acts as the agent of the obligors and obligee, and who is 
to make the delivery, not upon some act done by the 
obligors, but upon the performance of some condition by 
the obligee. There are but two parties to the instrument, 
and so long as it is held by the principal it cannot be said 
to be delivered for any purpose, for it remains still in the 
hands of the one party, who is only to be bound in any 
manner, upon its delivery to the other. And when there 
is no delivery of the instrument by the one party execut- 
ing it, it cannot be said to be held as-an escrow.” 


w 
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The usual and ordinary course of transacting the busi- 
ness of giving a bond for the faithful performance of 
official duty, is for the principal to procure it to be signed 
by his sureties, and then deliver it to the obligee. By so 
doing the surety makes the principal his agent for that 
purpose. The distinction sought to be made in People vs, 
Bostwick, supra, that he isa special and not a general 
agent, and therefore the obligee takes the risk of the de- 
livery being made in accordance with any secret under- . 
standing or instruction between the principal and agent, is 
neither sound nor substantial. True, the principal is an 
agent for a special purpose, but for that purpose his power 
is general, and so long as he acts within its apparent scope, 
his principal—the surety—and not an innocent stranger— 
the obligee—must take the consequences of a delivery in 
violation of any secret instructions or agreement. 

Say the Court, in the case last cited (p. 497): “The law, 
indeed, makes the principal, for a special purpose, 7. e., the 
delivery of the instrument, the agent of his sureties. Their 
delivery of the instrument to the principal, after placing 
their names upon it, authorizes the principal to make the 
delivery to the obligee, for such is the channel through 
which the paper would properly pass in reaching the obli- 
gee. And the delivery of the instrument, to be by him 
at once transferred to the obligee, is a delivery entirely 
consistent with the interests and inclination ot the princi- 
pal, and for such purpose the delivery is proper. The 
original contract is between the principal on the bond and 
the obligee. The compliance of the contract is the deliv- 
ery of the bond by the principal obligor to the obligee, 
duly executed by himself and his sureties. The contract 
between the principal on the bond and his sureties is, that 
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they will enable him to comply with his original contract: ` 
For this purpose they sign and deliver to him the instru- 
ment, that, in the fulfillment of his original contract, he 
may deliver it to the obligee. Now, is it not clear, that as 
the general purpose of the delivery by the sureties to the 
principal is that he may make a delivery to the obligee, no 
conditions, imposed upon such delivery, will bind the obligee 
unless they are known to him ? 

The case of Deardorff vs. Forseman has been affirmed 
in— 

Blackwell vs. The State, 26 Ind., 204. 

Webb vs. Baird, 27 Ind., 368. 

The State ex rel. McCarty vs. Pepper, 31 Ind., 76. 
The State ex rel. Tokey vs. Gaston, 32 Ind., 1. 

In The State vs. Pepper, supra, the Court say: “It is 
not, as stated in People vs. Bostwick, 32 N. Y., 445, a 
question of the power of the principal to deliver the bond 
in its apparently perfect condition, but simply a question of 
estoppel. The surety signs an instrument complete on its 
face, and delivers it to the principal to pass over to the 
obligee; if he impose any condition upon his delivery, he 
must rely upon the principal to execute that condition, for 
he has made him his agent for the general purpose of a 
delivery, and has clothed him with the indicia of such 
agency. The obligee accepts an instrument perfect in 
form and execution, which comes to him from the person 
who should have possession of the instrument for the pur- 
pose of such delivery. The entire transaction, so far as the 
obligee is involved, is according to the ordinary and natu- 
ral course. The surety, however, while he executes the 
instrument and places it in the usual channel for delivery, 
departs from „the ordinary course of procedure by circum- 
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scribing the general authority by a condition unknown to 
the obligee. The condition is disregarded, a fraud is 
accomplished, and he who has not scrupled to trust his 
principal with the semblance of a general authority to 
make the delivery, must stand the hazard be has incurred.” 

In York County M. F. M. Co. vs. Brooks, 51 Maine, it 
was held, in the language of the syllabus, as follows: “It 
affords a surety, in a bond, no defense that it was signed 
by him on the promise of the principai that he would pro- 
cure the signature of a certain other person, if the obligee, 
at the time the bond was delivered to him, had no knowl- 
edge of the promise.”’ 

In State vs. Peck, 53 Maine, 284, it was held that, “A 
bond, perfect upon its face, apparently duly executed by 
all whose names appear therein, purporting to be signed, 
sealed and delivered by the principal, without stipulation, 
reservation or condition, cannot be avoided by the sureties 
upon the ground that they signed it on the condition that 
it should not be delivered unless it should be executed by 
other persons, who did not execute it, when it appears 
that the obligee had no notice of such condition, and noth- - 
- ing teput him upon inquiry as to the manner of its execu- 
tion; and also, that he has been induced, upon the faith of 
such bond, to act to his own prejudice. 

In McCormick vs. Bay City, 23 Mich., 457, it was held, 
in the language of the syllabus, that, “ Where a person 
signs bis name in blank as surety to an official bond, and 
delivers it to his principal to have it completed and signed 
by others and handed over to the proper authority, he | 
makes that person his agent for the whole business, and is 
estopped and bound by his action, without regard to any 
secret instructions as to the conditions on which it should 
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be completed and filed. Public officers, in receiving offi- 
cial bonds into their custody, are not bound to hunt up 
sureties and make inquiry of them. ` They have a right, > 
when such action has been had, to rely upon their genuine 
signatures, voluntarily affixed to a regular document con- 
forming to law.” 


In Hatch vs. Taylor, 10 N. H., 538, it was held that 
secret instructions to an agent are not limitations upon his 
authority, and that the principal will be bound by the acts 
ot the agent, if within the apparent scope of his authority, 
though done in violation of such instructions. 


In Par. on Con., 42, the rule is stated thus: “An agent’s 
authority is that which is given by the terms of his 
appointment, notwithstanding secret instructions; or that 
with which he is clothed by the character in which he is 
held out to the world, although not strictly within his 
commission. Whatever is donè by an authority thus man-" 
ifested, isvactually within the authority, and the principal 
is bound for that reason; for he is bound equally by the 
authority which he actually gives, and by that which, by his 
own acts, he appears to give.” l 


Here, whatever Dowell’s secret instructions or actual 
purposes were, by signing this bond and delivering it to 
May, when and as he did, he appeared to give the latter 
authority to deliver it to the'obligee as his bond, and he 
must be held bound accordingly. 


Probably, the most considerate and complete statement 
of the rule is found in the following extract from Judge 
_ Redfield in the Am. Law Reg. for May, 1864, p. 402: 
«It seems to us upon principle, that where there is nothing 
upon the face of the paper indicating that other co-sureties 
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were expected to become parties to the instrument, and no 
fact is brought to the knowledge of the obligee, before he 
accepts the instrument, calculated to put him on his 
guard in regard to that point, and which would naturally 
have led a prudent man, interested in the opposite direc- 
tion, to have made inquiry before accepting the security, 
the fault cannot be said to rest, to any extent, upon the 
obligee. And, on the other hand, when the surety in- 
trusts the bond to the principal obligor, in perfect form, 
and with his own name attached as surety, and nothing 
upon the paper to indicate that any others are expected to 
sign the instrument in order to give it full validity against 
all the parties, he makes such principal his agent to deliver 
the same to the obligee, because such is the natural and 
ordinary course of conducting such transactions; and if the 
principal, under such circumstances, gives any assurances 
to the surety, in regard to procuring other co-sureties, or 
performing any other condition betore he delivers the 
bond, and which he fails to perform, the surety giving con- 
fidence to such assurances must stand the hazard of ‘their 
performance, and cannot implicate the obligee in any re- 
sponsibility, unless he is guiliy of fraud or rashness in 
accepting the security.’ . 

The Supreme Court of this State has not passed upon 
the question, but the decided weight of authority is 
against the defense. With this coincides, in my judgment, 
both reason and public policy. If this defense were 
admitted, no ofticial bond would be worth the paper it is 
written on, unless an Act were passed providing that no 
such bonds should be approved or accepted, unless the 
sureties came collectively before the officer and acknowl- 
edged the instrument to be theirs, as it then appeared; 
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and this, in the case of State officers, might often bea 
great inconvenience. The matter is well put in the follow- 
ing paragraph from the brief of counsel for plaintiff: 

'« We do not contend but that such an instrument, in 
order to become obligatory, must have a legal inception, 
that is, must have been delivered as the bond of the party; 
but to permit the principal in such a bond to obtain 
sureties, have it accepted, enter upon the duties of his. 
office by virtue of his having given it, become a defaulter, 
and long after his term of office has expired and an action 
has been instituted on the bond, allow the sureties to come 
in and successfully claim, that as the principal did not 
carry out a private arrangement with them in regard to 
the execution of the instrument they are not liable thereon, 
is certainly- an astonishing proposition. Again, to term a 
delivery of the bond by the surety to the principal obligor 
under any circumstances, delivery as an escrow is a viola- 
tion of the rules of law that govern that subject. May © 
was required ‘‘to give a bond with sufficient sureties,” ete. 
How could he make an arrangement with his surety to 
hold it as an escrow? It would be like one grantor ina 
deed delivering it to a co-grantor as an escrow, in which 
case if the co-grantor were to deliver it to the grantee, 
and receive the consideration money, yet the other could, 
notwithstanding, avoid the deed.” 

In conclusion, the defendant having trusted May with 
the bond and given him the apparent authority to deliver 
it to the plaintiff as the bond of the defendant, and the - 
plaintiff having, so far as appears, accepted it in good 
faith as such bond, and trusted May with the office of 
Secretary of State upon the strength of it, to its prejudice, 
the defendant is estopped to say that May delivered the 
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bond contrary to some secret instructions or agreement 
between them, and thereby avoid the effect of it to the 
injury of the plaintiff. 7 

The plaintiff is entitled to judgment against the defend- 
ants in each case according to the findings. 


MATTHEW P. DEADY, Referee. 


WALTER W. THAYER, SYL. C. SIMPSON and G. S. W. RICE, 
for the Plaintiff. 


RUFUS MALLORY, for the Defendant. 
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County board satisfied that the O. & C. R. R. was illegally 
assessed to the amount of $1,287 for the year 1873........... 64 
Said board did reduce said tax.......cssecsesses cesscoees sees Seain yi 64 
Douglas county paid such sum into the state treasury........... 64 
Said sum remitted out of the state tax next becoming duei... 64 
Act takes effect...... ..cscesceceeee Gibeews ins A T koveti jee 64 
Salary Of COUNEY JUd20 neciesa ee 94. 
Salary of county treasureT........ssescesessessosesse oesesossorececosoveesee 115 
Deaf Mutes— 
An act to provide for the education of deaf mutes....... sss F 89 
Board of education made a. board’ of trustees........ paledadeenneein: 88 
Phein POWwer and duty coea eain E seme 88 
What they shall provide for............... ET A eee 88 
How often statement of expenses is to be filed in secretary of 
SEALE’S OMICO niesen iaa EEEE IE 88 
Shall report to the legislature...... ..cccccssssccessccsee euvesesee eseeoseso 88 
Who and on what terms admissible into the mute school...... 89° 
Terms of admission of non residents of this state........ TENET 89 


An act to amend section 219 of chapter xxi of the criminal 


INDEX. 18 
Deaf Mutes (continued.) 

When regular session of School begins...... .sssssessesees cesses cesses 89 
Terms of tuition and board and lodging.........-....00. REAA 89 
Manner of ‘securing supplies....sesee sses.. E A PAE 89 
Sum appropriateđ......sssssesesuesossese essossso cosses EO 89 
Board to prescribe branches of education... sses. cesssssve soosse 89 . 
Period of admissibility of scholars........cccosccsccsss coscecssecscnsess 89 ` 
Act takes effect...... cscs ssesecceees EE EEEIEE EE 89 


Diseases Among Domestic Animals— 
An act to prevent the spreading of contagious and infectious 


diseases among domestic amimals.......s.cccssesscceecossseeerece 100 
Persons bringing or aiding in bringing any diseased domestic 
animal of any kind into the state guilty of misdemeanor 100 
PORQILY airiran E EE P EE E TE 100 
Persons failing to keep within an enclosure animals affected 
by any contagious diséase guilty of misdemeanor......... 100 
Penalty pours wvaccessaccetedaniacwucsaaaetasavadevse Seseuseoew ETO 100 
Offense indictable........s.s0+ cesses sssseesecceeasenes AEE enn 100 
Fines to be used for school funds.......... A E TA E EERS ai 100 
Liability of persons violating any of the provisions of this 
UCU: E E E E E T 100 
Act takos ofott ins seca vascuvssawesedecensivenssesaowsicedsds KOSE aa 10i 
Deformed Persons— ‘ 
An act to prevent the exhibition of deformed persons........... 116 
No one shall exhibit deformed persons, either for reward or . 
gratuity... ererek kra aiis rdveudeascateeavanwies dnni iseia 116 
Punishment for violation of the first section.......0..ss00 Glas 116 
Justices courts to have jurisdiction over offenses against this 
ROB A E sucess muh bcascaseaumaueses saatusi sisusse . 116 
The duty of district attorneys to prosecute all persons vio- 
VELITE: EEO E E E E E PR 116 
Act takes effect.......ssseccsceescecees senses cocosuee PEAT EEEE A 117 
E. 


Expenses, Ordinary— 
An act to provide for the expenses of the state government 
” and other general and specific appropriations............48, 49; 50, 51 
ACE takos affet eustien ine e A S 51 


Escheat Funds— 
An act to provide for thë loaning out of the mioneys in the 
ia escheat fund...... PTITTETITITILIV ITT TTT TT i 75 


= 
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Escheat Fund (continued.) 


State treasurer authorized to loan Out.........sse sereoeevosessesascreeo 

On what kind of notes and when interest is payable........... a 

How such notes are to be secured........0. secsec aise sdexaecasospenen tes 
Necessary documents for procuring such ET A EE 
Warrants presented and endorsed not paid for want of funds 

to bear interest... sese.. ENEE E PIAP Cae ia 
Treasurer to call in for the payment of such warrants........... 

Act takes effect.........ccsscces eecesees EE S T akasa 

F; 
Fish (see game and fish)......066 sccssssse sees ERNA E EE EEN EA OTA 


Fences, regulating in the counties of Umatilla and Wasco— 
See act in relation to tresspass by cattle, and regulating fences 
in the counties of Umatilla and Wasco.........cccscsoreseceeass 


Field, Cyrus W.— 
See an act to facilitate telegraphic communication between 
America and Asia........ PEA pivi EEE TERA, paasa 


Game and Fish— 


What game is unlawful to take, kill, injure or offer for sale... 
During what tiMe.......sseessee secese ees LEERE EIES E A nee 
Penalty for first and succeeding offenses......cs..cscer sesse sececence 
‘What species of wild swan or any duck it is unlawful to take, 
kill, injure, destroy or offer for sale .........c00 sesseceee coesseaes 
During what time......... E EE OEN PPE oe 
Game trespassing on lands can be killed......... ccsssssessesereee os 
Unlawful to take, kill or destroy any elk or deer at any time 
for certain purposes solely ...e.s.eseeesesses eeesererenerser cnrsesna ces 
Penalty eek ccs eicccesatsevaed-aas ceased Aa ETE EEEE Aas 
Unlawful to take, kill, destroy or offer for sale any grouse, 
pheasant, sage hen or prairie chicken during certain 
HOD UNS cesses irssi i ir Eaa Eat a a ase 
Unlawful to take, kill, injure or destroy or offer for sale quail 
or patridge during certain MoONEHS..........0.csscceesesseeeesneees 
Penalty......... MNE T A T N ONE AE E TNT 
Nothin g shall be so construed as to’ prevent kiHing deer, 
moose, elk or mountain sheep, z people’ s own consump- 


Unlawtul to kill or destroy bob-ehite: or in quail, at 
any Season, for the term of five yearS....seesesese seses sosseseoe 


65 


T4 
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Governor— í 
When authorized to convey title to the United States to lands 


belonging to this State, for sites of light- houses, beacons 


and other aids of navigation ....... scossscesecessasee covesees 


Shall sign Modoc war bonds .........0. essssece seccceeee sosseaccceseans at 
And coupons thereto........ cesses T E S 
Authorized to contract for the keeping of the insane and 

TETEA OA PET E E N T EEO ES 


Authorized to appoint a board of five iaioa commis- 
sioners within, and honorary. commissioners without, the 


Grant County— 


Court terminei EEA ateonvas meai 
Commission to establish initial point between Grant and. 
BSCR EEE ATENE tesesete neds arana EE 
Salary of county judge ......... cccscseee ssoevess ITEP EEE š 
Salary of county treasuret.........cesc0s EEE TA PIORA 


Gas manufactory— 
In the city of Portland, Multnomah county, State of Oregon, 
See an act to authorize Al. Zieber to establish ...... sesesreseseesee 


H. 


Hawthorne, J. C.— 
Governor authorized to contract with, for the keeping of the 
insane and idiotiC.........cccceceesceeees IEE E laius 
To give DOnG...... seessesesreseseve senecs eeeeoeseoeeasesese. E E padvo' 


I. 


Insanaand Idiotic— 
An act authorizing the governor to contract for the keeping 


of the insane and idiotic........ccccesscsessecnes coeseoees asensin dus 
For what period..... .. aaan See EEEIEE E E ne 
At what rate ..... esses cosesseeasoseoe essees vaea EDENE NENEN daui 
Where said insane are to be kept ..... .....008 PEPPEN TEA EA E aam 
J. C. Hawthorne required to give bonds ...ssssse severeso seese ET 
Act takes effect...... sesess seses PENENT PN ETIT 


Intoxicating liquors— 


An act to prevent the disposal of on election days......sosesosee 


What manner of disposal is unlawful on election days .s»s.sesss 


15 


113 
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16 _-ENDEX. l 
Intoxicating Liquors (continued.) 
Fine for violating......c0.ssssvees ETONE EE E SEE 
Duty of magistrates, sheriffs and constables to report tọ the 
grand jury....... P E A E E EOE ATTE 
Fines collected become a part of the common school fund... 
Takes effect...eesesess. nifa APES EA ARTT ET 


Immigration Commissioners— 
» An act to provide for the appointment of a board of immi- 
gration commissioners in this state, and for the appoint- 
ment of honorary commissioners, in other states of the 


United States, and in foreign COUNtTICS........c.cceee esssssesen 
Authority of the governor to appoint a board of five......ccecses 
No compensation...... s.e... EE EEATT EA vie inandee te oenuecsenses 
Their powers......ssesseee PE njeres aa Mablenaes Siaki ssa 
Governor authorized to appoint honorary commissioners 

without the StACC yiccievesssleueceeausies ear Ekap a ENa ARIRE k 
INO COMI DOMSALIGN oeseri nira O AA 
Act takes effect... sresoseos PLENE O E E E EE E A E E T 

Jackson County— ¢ 
An act to create the county of Lake and fix the salaries of 
county judge and treasurer.......c.sccssece soseecse seeessens senses 
Jackson county entitled to elect but two members of the 
~ , house of TEPLESCN LALLY CSsinsics Cowen estenssinasavesecbecdsesseadoaveesse 
Duties of county clerk in occ 6 delegaci taxes on 
property, ete., within the limits of Lake county........ sri 


Duties of county clerk in regard to suits, pending in county 
and circuit court between parties residing in Lake county 


straa 


Salary ‘of county judge. PIATE A T AA AE ous 
Salary of count¥ treasurer...... COREOH SEHR DR EECHHOE COHMSEHSHE eH Peee CHHEH HOB ae 


Josephine County— 


County court term......eccccesceees a seseee coeteeceeeee cesses seenen aseene ae 
Salary of county judge TEE PEETRE ANO E EE iuie 
Salary of county treasurer.......eesrceessesese sesoeooe Cisean sssseese 
L. 
Litigants— 

-Act to protect, approved October 24, 1870, repealed............ 
Legal notices, ete., shall be completed in the papers where 

_ commenced and be valid......... AE EE NN tees we 

Legal notices, etc., now or hereafter required, where and how 

- to-be published.......... RGE EREET ETT 


-r 


Act ‘takes Pc COCHHHHEH COCHOOTHH CHHOEE HPODOCOCOGOCACOOG CORCOQ PPOOOVPOO ES 
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118 
113 
118 
113 


113 


113 
113 
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` Legislative Assembly— 


Mileage and per diem and other necessary expenses of......... 5 
Appropriation of $30,000. .........000csssesseosessscnes coseccces teneeeseeene 6 
How provided LOM acneea oes decahacacgevesdeveed: ANAN 6 
How to be dia Wh eccssrn riar eana E 6 
Act takes ffect...sesssesssesseesssssssse cecescess vereso T Aarse sasasi ‘ 6 
Lake County— j 
An act to create the.county .of Lake and fix the salaries of 
county judge and treasurer...... ssccccccecsseeeee soose ARANEA 38 
Boundary lines........ EEE EE E ns 39 
Shall compose a county for all civil and military purposes 39 
Entitled to elect officers as other counties........... PEEPI E 39 
Governor to appoint officers to hold over till general election 
OE TS TO EEE E A T T A E S 39 
Linkville to be the temporary county Sefat....essesessessesa cecccsees 39 
Question of eounty seat to be submitted to the people at next 
general election .......sssssssses seseseseeere oses EA P E A 40 
In what case-to be again submitted.......... sscsessee sesserose cse ses. 40 
Entitled to elect one member of the house of representatives 40 
Jackson county entitled to elect but tW0......sessss essesesee P _ 40 
County annexed to the 16th senatorial district......... sauer 3 40 
Duty of county clerk of Jackson in regard to delinquent 
taxes of 1874 on property within the limits of Lake 
COUNDLY o...eee0e EEIE EEE EEEE saa iaie aii EPE ; 40 
Said taxes pavable to the proper officers of Lake county...... l 40 
County treasurer of Lake county to pay over to the treasurer 
of Jackson county full amount of 1874 state tax..,........ ‘ 40 
Duty of clerk of Jackson county in regard to all cases pend- 
ing in eounty and circuit courts of Jackson county be- 
tween parties residing in Lake CouUnty......000 sescceeee sorcerers 41 
Lake county attached to the first judicial district for judicial 
PUTPOSES ...... screens are rn eee ern vere i Hisowaseees 41 
Term of said circuit COUTt.......06sccccsseessees EE EA E : 41 
Where to be held..........cc cesses CET A REE E TORPO 41 
Time and place of holding county courts ....0..ccccsscesssseeseneeeee 41 
Salary of county judge........ biraine TE TE aeewenees . 41 
Salary of county treasurer..........0. cccssssesccecees TEEN Pessi 41 
Act takes effect......cccsescerccceeecee TEETE EARI NE 41 


Lane Coynty- 
County court. term seses COSLCHH SS CAHSEE LOREH ODVROCRQLPOOOEOZOSRADERAAG HEHSOE OTE 63 
Salary of county judge. sss. COTS SE RTSE $9,050,808 6004s EEFETERDE RF COSS BHCEAPERS x 94 


Salary of county treasurer hhith aak a AA S toseta ae st anapa CDRS OSEKESSOBES 94 115 
128 
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Linn County— 


County court term....... seses AE AE EE E ESTA ENEE 63 

Salary of county judge .........0.. cesecees EE TE ERE sabpecawagaus 94 

Salary of county treasurer...... cosccse coccecscecesceesecses secnsnsensoess 115 
Lock Bonds— 


See an act to authorize the state treasurer to convert currency 
funds into coin in certain cases and also to pay off the 


lock bonds........ E NERENS PEETA nE EATR suaceiusse 66 


Laws of Oregon— 


An act supplemental to an act entitled an act for collecting, 
compiling and printing the laws of Oregon, approved 


OCPOD CT 22; ISIA a sxe EEE OAA sa 113 
Secretary of State authorized to further distribute and sell..... 118, 114 
25 per cent. discount on sales of ten or more COPIES....., esse. sees 114 
To pay proceeds into the state treasury........cccccceesesen senses cones 114 
Law takos effett airone scaron EN cued eeduosdeesends Necceenseaneie 114 

M. 
Modoc War Claims— 
An act to provide for the payment ofthe claims arising out 

Of the Modoc Wari... cscesseesceeeecessees PAA E 35 
Cause of .proclamation of the governor for the renee of 

men and troops to serve in said WAP........0.ss00 RE 35 

“Amount of claims audited and on file $131,000............c0scseees 35 
Faith of the State pledged......... cess sisis VeASsseed venues AN 35 
Bends of this State to be issued to the several claimants.....,.. 35 
Payable 1880 with semi-annual interest at 7 per cent per annum 36 
Secretary of state, without delay, to procure blanks and to 

deliver the same to state treasUTrer....seessseseceseeees AER à 36 
How to bè €xecuted \s veces cocsbssiscacedan ri oia ES pas 36 
How expense of preparing the same is to be paid........ Meacevens è 36 
Secretary Of state to audit..... cides dcasadsioadd dees deanca tosessoseonecso 36 
Upon what proof......sscccssce sscosccseaseees E MEE TAEA T EET 36 
State treasurer to deliver bonds upon warrants...........00« ere 36 
By whom the bonds shall be signed and countersigned and 

TOW SORIOCis, worse dose ddiys Secewat EEA N E PE 36 
Number of coupons and manner of executing the same...... 37 
Bonds payable to order of holders and together with interest 


payable in gold or silver COiN......60 sesse ETE P E E: 
$10,000 appropriated annually for the payment of ‘interest, 
so long as principal shall remain unpaid....s. sscccecesecceseres 37 


° ` INDEX, 


Modoc War Claims (continued.) 


Duty of state treasurer to make arrangements for the pay- 


. ment of interest in case of insufficiency of general fund.. 
Act takes effect...... ssscccsess 


Marion County— 


(KIKER SHHOHSOCHHSEE SCHSSHSTCES cesses ereseeg SETHES ORDESES ess 


County court, term...... S EEO PEREA IAE AEE PENTA — 
Circuit court, teri......... ccccovseg seosseesrresese see aiana EPEA ; 
Salary of county judge.....esessss seses AER EE E PARRET 
Salary of county treasurer......... E E E S 


Multnomah County— 
County court, term... seese. as E T E aaee 
Salary of county judge.....eesesesesssss. sess PEEP EEEE 
° Salary of county treasurer.......scccecseeccvcesscees sossseso PEE ETE 


Miscellaneous Laws of Oregon— - 
An act to amend section 19 of chapter 1, title i, Of........ sesoses» ; 
Section 19 of chapter l amended ......e.sossecses nesese ssssoseos ssesoseso 
When county court shall appoint a road supervisor and fill 


VACANCY ssccsssecsse sevsesas Paoa OSE E Gaus TT 
Manner of serving notice of appointment ...... sesessssssessse sessse 
Such notice is authority to act as SUperTvisor .eess.sseeseessse s TEF 
Supervisor to take oath of offfe.......06.cse sees PE SS RT 
Fine in case of non-acceptance of isan as supervisor, 
How such fine is to be applied.... E A EA 


No one compelled to serve more Ahan one year in a ENA 
Upon what county court may excuse from payment of fine... 
When county court has power to remove from office ........00 


When vacancies shall be filled......sessecssssee resset sosessees uereeeeee 
Supervisor shall enter into bond when so required .........000 


Mechanics, liens of— 

An act to provide for liens of mechanics, laborers, material- 
men and others, and prescribing the manner of their 
enforcement ....... AA AEA E ERE E 

Who shall have a lien upon the materials and structures, or 
superstructures, for materials furnished and work and 


labor done, and to what extent.......0.cccccccsscessssescccees resse 
In whose favor original contract shall operate as a lien... 
The land upon which any buffing is erected shall also be 
subject to the liens, if owned in fee simple...:.....0.. sesecceee 
But, if less than fee simple, then the owner’s interest therein 
ODLY ci errr ERE E Sieuchbs wisienene reais ieia 


The same in regard to lease-hold interest ........ ssssececsorensoenes 


19 


115 
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102 


102 
102 
103 
103 
103 
103 
103 
103 
103 
103 
103 


104 
104 
104 
104 


105 
105 
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Mechanies, liens of (continued.) È : 
Every lien created under this act*preferred to any aubseg ueit 
LGN ER ona E Ea eeuk sobs e 105 - 
Nothing to affect previous valid inoumbrances.......00.ssecsseveee 105 
Duty of laborers to give written notice to original contractors 
before payments become AUWC...csccccesecece sovveees UERR si 106 
The -original -contractor to pay all claims upon admitting 
š PANAY sre AREA AEN 106 
If not sufficient to pay pro rata ...e.sesesssesesesess osseesss TA OEPS ‘ 106 
In case of disputed claims amount to be paid to the county 
clerk, subject to determination.. ...essesessessssse ee PAN 108 


Such payments, or deposits, to discharge liens to their extent, 106, 107 

None to enjoy the benefits of a lien unless they have given l 
regu red noliesen a E S wae 107 

Payments made prior to time mentioned in contract, for the 
purpose of defeating or discharging a lien in favor of any 


one, shall be deemed fraudulent and void........... Bas au so 107 
When liens are forfeited ...sssssssesssesssosses essees. EEE ” 107 
How, and in whose favor, liens under this act shall operate... 107 
Where notices must be posted in cases of inability to give 

timely notice to employerS.....ss. sesssessbeseostoeneor cesses aboessoes 108 
Remedy of claimants upon ERA contractors or their 

assigns refusing to pay... E E E E 108, 109 
Position of assignees of parts ats a ane scecoesse sassesees caceence 109 


When materials shall not be subject to re ee ie Mona 109 
Any person fraudulently inducing any one to sell to him any 

materials for any building and apply the same to other 

uses shall be guilty of misdemeanor... eserseecerereee sevens 110 
Punishment or fine........ A O EEE E EN 110 
Extent of liens in case of absence of contracts in writing, 

upon oral contracts, or upon parties refusing to give 


memorandum of such oral or written contracts..........00+ 110, 111 
Duration of liens under this act..........csce0 sccvcccec scenes soseososesse 111 
Until when articles of personal property may be retained..... 111 
When and how to dispose of such articles.......0. scccsses seceees sey 111 
How to dispose of the remainder if any.......... Sevens sebatweesede 112 


Within which time sub-contractors or other persons are re- 
quired to file at the county clerk’s office just and true 


accounts Of their demands.........cc.seseoe ceccseenecevees sesseneness 112 
Shall also file description of Property ......ss0ssscsscsececeevoeees deus 112 
Original contractors to file within sixty days.....cccssecovese anes 112 
Title 1 and 2of chapter xxxii repealed .....0..00000. eE 112 


Act takes effect...sssssi PIYTTTTTTETITTIR TIT LILI STITT TRTITTTTTT RTI TiT Tier irre 112 


Northern Pacific Railroad Company— 


An act granting to the Northern Pacific Railroad Company, a 
corporation created by and existing under the laws of the 
United States, the consent of the state of Oregon to con- 
struct its railroad’and telegraph line within the limits of 
AVIS CUAUC sys veusiadacyexctsesenis duce AN E senaueweenes 

Consent of this state is given to the ÑN. P. R. R. Co. to con- 

. struct its road and telegraph line within the limits of this 
BUMLC cvesmuaven A AEA ET E E E E 

Grant not to exclude other railroad corporations from laying 

down track within the limits of their right of way in 


Mountain or river PASSES........s08 seeeee AEE T EE AA 

Portions of the road compléted and thrown open to public 

use to be assessed Only.. ....esssessosnnsse sesesescecessecsceeee eercecees 

This road not to, in any manner interfere with the Portland, 

Dalles and'Salt Lake railroad... ........0.0006 PaO ; 

Takes eMeGtsssicseserinosni i ienie ea a aai SOINEET AN 
O. 


Oregon Central 'Pacific Railway and Telegraph Line— 


An act providing- for the construction of the road and to pro- 
vide for the carriage by railway of troops and munitions 
of war of this state, and to make appropriations therefor.. 

Route of line as described: in: articles of incorporation... sss 

Right ot way granted. ........0.cccccsooe ccccccsece teescoees oveoessas coseseees 

Other grants......sssssessssse sacevoesoosorsos eneeeee sarees serene senses cecossose 


On what conditions... sesessoseseons EE sa wiletess A 
Where to commence the construction of said road...........sse08 ; 
: Governor'to be informed of every'ten miles completed. sse... 
How commissioners to examine are to be appointed... sere. 
When lands granted are to be surveyed.......sssserseseeseccee sense ‘ 
How añd'to whom first mortgage cam be ‘given........ss00 ses er 
Rights acquired by foreclosure of said mortgages........ssseseeess 
Upon what such mortgage is a lien......scssseseeceeses soressevesnsese 
How and where to be recorded: and filed ::.....22...000seeeee eave situi 
What is unlawful to mortgage........ccesscececceees seeereeo TE 
Only three-quarters of the actual cost of each ten miles com- 
pleted can be mortgaged.......c00 sesse. NPER ETE kinasa 
Where report of inspectors is to be filed.........cccccseeesees inposa 


For prevention of fraud, first mortgage bonds'must be coun- 
tersigned by trustee.........sccceecsccee seneseersseees siessaaicens se seeees 


16, 
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101 


101 


102 


102 
102 
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Oregon Central Pacific Railway and Telegraph Line (continued.) 


‘What grants or gifts for the payment of interest must be 


made to Secretary of State or other trustee........... ania 
To whom money received upon sales is to be PAIC....cccccsecceces 
What makes the sales valid... ......esecessssssssesess sovescccesecees cess : 


To whom money from other sources is to be paid to, and 


If reserve fund is insufficient to pay the interest, gross earn- 
ings to be paid into the State Treasury....-..cccecsssesseccseees 
Time of payment of two per cent. of the gross receipts into 


-. the State Treasury as a sinking fund............0.cecsscessereeee 


2 


kd 


Excepted therefrom... ..sussese slevecses secees ssosesee RR P ets 


When amount, not exceeding one-third of gross receipts may. 


be ordered to be paid into the State Treasury or to the 


trustee of bondholders........ see aikaasi ETOT TA : 
Power of secretary of state in case of such non-payment....s... 
Books liable for inspection.......... GUS EE E EE A 
To whom semi-annual reports shall be Mmade.....sssessessssesesoeo ‘ 
- What shall be set forth in such reports.......cccsccsecessceee conceeee : 
How such reports are to be sworn to and where recorded....., 
To whose inspections they are subject.......6. ssssssccesseeeeseeees 
Disposition of funds in excess of next half-yearly interest.....+ 
Transport of troops and munitions of war of this state during 
& period OF 20 yodat rers as vedder i s sosseespeaviccoess 
Compensation therefor, .issccavdceasases sdoccdere verses arnan neiii siis 
What kinds of property are not to be affected by the provis- 
ions Of THIS ACh rscawectesirecduas disie sisan EErEE devant 

In what-manner the company is authorized to pay taxes....... 
Appropriation of such taxes....ccccscescseessseees seceeses aaaea 
Authority of secretary of state and state treasurer.......... aissi 
Protection of bondholders and guards of the financial repu- 
tation of this state..... sessssssesessesoeoe T Pi aneas 


Bondholders entitled to elect to act as trustee, notwithstand- 
ing the powers conferred upon secretary of state and 


State LYCASUTEL .....ccee secevecee recsescee recess sosocsse a Navswahe aiiai inen 
When power of secretary of state as trustee Ceases.......cesereee 
Secretary of state required to at once assign, transfer and 

mako OV EY iiss vecsvassacscatcwesess TE carrie TE A ET 
State treasurer required to at once pay OVer.....s.ssessssesseossee ; 
Conveyance of all property to such other trustee......... ...ssee e 


Such trustee, resident of this state or of any other state, has 
the same rights and powers for the protection and secur- 
ity of the bondholders as are herein conferred upon the 
secretary of StAlOriscecodvsn cane scssesasvacensdsocctevececsseese seuactees 


a 


21, 
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‘Oregon Central Pacific Railway and Telegraph Line (continued.} 
Stockholders’ annual meeting to be held in January of each 


year, to carry into effect the powers granted them.......... 25 
How to rule and regulate the acts of said meeting............. u 26 
Where to be held... .ccccscscees soseseaoe serorees TETON EEEE 26 
Where and when notice to be given.....s...sse seses revossssonse sarees 26 
Bondholders entitled to elect two out of seven directors...... : 26 
Their official position and powe’rs..........0++ PE E PEA T E T 26 
Their salaries payable out Of....esssssssese sessessen soocosesosesss TEE 26 . 
Their term of office and eligibiity........esss essees secesees TAT auii 26 
Uniformity of rates of freight and fares....-...sseerseseesserseses pii 27 
Meaning of the words ‘the bondholders” ........ EPA E : 7 


Company obligated to perform all the conditions of this act 
by filing their acceptance of the terms of this act within 


90 days with the secretary of state........ sess sesesessa seesesssa 27 
Company held responsible for all damages resulting fiom 

failure on its part to COMPLY...... sccccccesecees oseese E E aT 
Act and acceptance thereof to be construed a valid and sub- 

sisting CONGTACE sasse rrn nurni n EEEE EE EAE 27 
Term of said contract... sssssseseneessses TAT EAOa a 28 
Act taking effect........... E AE denser snares E E 28 


Acceptance of an act providing for the construction of the 
Oregon Central Pacific Railway and Telegraph Line and 
to provide for the carriage by railway of troops and mu- 
nitions of war of this state, and to make appropriation 


AEGSE O aT E T T T 131, 132, 183 
X : 
Oregon and California Railroad Company— 
Illegally assessed in Douglas county, 1873... ......000 csssceeececees 64 
Said tax reduced......ccsesees EAEI P sede sete TANA pies 64 
P: 


Portiand, Dalles, and Salt Lake Railroad— 
An act to provide for the construction of the road and to 
amend an act entitled an act.contracting for the con- 


struction of the road, approved October 15, 1872............ 28 
Duly incorporated.........cc0sscssescavececenens ceccnenacnes senses tscoaa ceesenss 28 
For the construction of a railroad........ccsscsscseeseeeee ances cusesense 
Line ofsaid road oinn clean ceteve catenin esters a aii 28 
Right of way and other grants by the United States de REA 
Important to overcome the obstructions to free navigation 

and cheaper freighting and passage............ EEEN 29 


Declared a military road within the state....se.essesessesepesssseoese 29 


24° 
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Portland, Dalles & Salt Lake Railroad (continued.) 


‘Without fee to transport arms, troops and supplies for the: 
period of twenty years and transmit all telegraphic dis- 
patches proper and necessary for the state ......... enseres se.. 


Subject to the orders of the governor and comniander in 


chief.. essessseoseecesesssvososeseoe teveese 8 eveeosssrsoesossesssnesoes 
Services to be rendered by such company shall inhere to arid 
become a part of the corporate existence. ......s00seceeeascevets 
How far these services are binding to be performed .........00464 
Subject only to the military and postal service of the United 


States SOOO CHROS Sees e LERHHE SEHK CLOTS Desesees @ sevesede © Comeneere serece ae geevecs 
Manner of constructing and supplying said road...... s... beices 
‘Narrow or standard gauge....... berocsaessrsesssase seesessesereecoesseiesso 


Grants, privileges and. rights made to said company are ac- 
cepted by said COMPANY ..sssseesuseresoosesasevssvaosssesoesocesesaase 
Condition of such acceptance... sscseeeee Leseceeneees eoeeeees soneeee 
Time of construction of several parts.........08 sesceseeeseceees sesse 
Except restrained by-injunction or other due process of law.. 
Rates of transportation between Portland, Ogn., and Wallula, 
W. T., or Lewiston, I. T., on completion of the portage 
links at the Cascades and Dalles ......sccccsssssceevesse sessseessse 
Bond to be filed with secretary of state....... be teveees D) beens ceeeeees 
Time of filing amended articles of incorporation providing 
for location and construction .....sccccsccecsssccscsecesconces sqacenst 


ww 


Line of route....... de tees note sescensee seseo fsdcees eonseeces cones a seceeeseceeecs > 
Time of surveying and locating branch road.....ssssssseosnescness 
To apply to congress for right of way and other grants........ . 


Branch road to be constructed on narrow or standard gauge.. 
Shall not be guilty of extortion, excessive charges, etc........ 
Not to make any contracts with any. one intended to enhance 


the price Of transportation ......cecsscecceee sccnsccse soveccensccecnces 
Punishment for violations......... Lecnccces secede cnseee sasososeo seoseeosses . 
Legislature may fix rates of transportation...........0+sesseecseseses . 
Place and time of payment of construction bonds and in- 
térest...... becceceee se bene sccees cese wane coccccens sesccnes os dees seccccescesccte 


Interest thereon not to exceed 7 per Cent......eseisssseassasssooneseso 
Services and duties herein agreed to ‘by the company are in 


liquidation and full satisfaction of all state taxes and _ 


assessments for twenty VEATS......00 cevesenee secccssce sccsecsescones 
Lawful for all interested counties to, at any time, contract for 
. the. liquidation of taxés eoseve Bee ceonvecee @vscsee svecnened eeneas @8¢ sognene 


What sections are repealed. ...c..sscccscseed ecivuoerosesesossssosenicossss ` 


Legislature may, at any time, add to, alter or amend this 


ACT vesversscvvecteres Teederocse' Cececcede Seeecesee senses enecdpedds eoeer pevobsccede 


Í INDEX. 


Portland, Dalles & Salt Lake Railroad (continued)— - 
How and when acceptance of the terms shall be signified...... 


Aet takes CM OCG says save iarere erensia aeaiia daaa 
Polk County— - o 
County court, term........ EOE AIE EOE yesa tssuszis ET . 
Circuit court, torcer OA 
Salary of county judge........ eanedeawsoveweuexs diskeenus Sankoaved ETTE 
Salary of county treasurer....... PTEE E E AE ANEA EE 


Pilotage and Towage— 
2 “An act to repeal an act, further to amend the several acts 
relative to pilotage and towage on the Columbia Bar, and 


* Columbia and Willamette rivers.......sesssess ceeseeoe se ouiiuede: 
Said act repealed iccsccinscncccusaceosassssesesvewsusaveddaesucassvaectianenveses 
R. 


Rivers, Navigable— 
An act to facilitate the improvement of navigable rivers 
within the State of Oregon.......esesessese EEEO 
Lawful to enter upon the channel or bed of the navigable 
waters within the State, and to perform work thereon for 
improvement of navigation......... subas kisii Sobrii siaus 
Channels, now navigable, not to be obstructed.....sssssssssesassas 
Closing of one or more channels for deepening the main 
channel, not to be considered obstruction.........0..s00 since 
Right of entering upon adjacent lands granted, tor timber, 
rock, gravel, dirt or other materials necessary for such 


work of improvement s.s.s... E EE dees ates ssk 
To pass over adjacent a with teams or other means of 
transportation........ Saisie adie petcnswarenecde A E eacenese 
Subject only to such damages as assessed by law......ece sserseees 
All channels, or rivers, so improved to be considered public 
Highways .sesesseee Maresa EEEE abure PEA 
Act takes effect... PEES SE EEA EE PEE E E T 


Relief of -a 
An act for the, of real estate si sales made by adminis- 
trators or executors...... eawewiss E NAE E E S setae Kienet 
Sales, approved by county court, hereby confirmed after a 
lapse of five years, if executors or administrators failed to 
execute deed to purehasers, or if deeds, by defects, had 
Deen inoperative. .cccreccerssses ccsvevere sesescccssesece seccessessee sesees 
When court is to quiet title......sesssssssssssssssecesces sesecesesseases 
Acct takes effect.....ccceccccsssessersecccssen sveccenn peceseves vessacsesanes coso 


al E 


b 
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26 


- INDEX. 


8. 
State Board of Equalization— 
An BEE CO: provide Torrisi isenana Aae a EEE 
Repealed osasse sesccoes E TE E R A E EE 


State Treasurer— 


Authorized to transfer from soldiers’ bounty and relief funds, 
for the purpose of providing funds for immediate use to 

. pay mileage and per diem, and other necessary expenses 
of the legislative asseMD]y.........sccecseccecssceeecsces ATE 
Powers and duties of, pursuant to an act providing for the 
construction of the Oregon Central Pacific Railway and 
Telegraph Line, ete .....sesssscessessescee coos E AE ET 
Duties of, in regard to Modoc war bonds E E TIE 
Duties of, in connection with Willamette Valley and Coast 
PAL IPOUG irasa aena RIAA EENE Se Mesveatadekiveiens 
Duty of, in regard to relief of Douglas County. ......s00sseeee reeves 
An act to authorize the state treasurer to convert currency 
funds into coin in certain cases, and also to pay off the 


lock bonds......... E AE AEO NE 

To convert by sale at best eet PAGES ssc wadn sede vcawseacsiows seosewans 
To account for as received in coin......... ANE, EET D 

When and where to advertise for the redemption of lock 

DONGE 2 cvccescecsccessccats PE EE E E AE AER kay 

‘At what rates bids are to be made......esssesssseosoosessesose ataus a 

How sealed proposals shall be addressed...... sesecse. auans d 
‘When bids are to be opened and in whose PTCSENCE..sosereeseees i 
Surrender and cancelling of Dons.........c0. sesesesso sesesoesa ene eA 


When and how state treasurer is to loan out moneys in the 
State land fund. .ssisres ssssrsecsressesroicssdadiides en aneis eare 


How such loans shall be secured..........0. sccsessseee cesses ESN 
How much is to be kept on hand to pay accruing interest...... 
Necessary document for procuring such loans.......cec.sceoe -osseo 
Warrants presented, and endorsed not paid for want of funds 

LO: bear interesti savacecnvedescdediven weasenccenets EEEE sucess 
Treasurer to collect enough to pay off such warrants........ se 
Act takes effect.........c00 secsseee ET EE N aoaiina ia 
Duties of in regard to an act to provide for the loaning out of 

the moneys in the escheat fund.......... PAR ERINO 


Soldiers’ Bounty Fund— 


Treasurer authorized to transfer from for legislative expenses 


“INDEX. 
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Soldiers’ Relief Fund— l ~ 


Treasurer authorized to transfer for legislative expenses........ 


Secretary of state required to draw his warrant on the Treas- 
- urer for the sums severally due members and officers of 
the legislative assem D1y......104sccsccssecsssssees soonseceseoss seetene 
Powers and duties of, pursuant to an act providing for the ` 
construction of the Oregon Central Pacific railway and 
telegraph line, ete........... seseseses cess ee eveseeaes vesosessaseseos coseno 14-28 
Duties of, in regard to Modoc war C1ALMS...cccsesee cesses scssescseees 36, 37 
Duties of, in regard to drawing warrants upon state house l 
building fund... ccccseeee trenso rassen sees peresse esere b asseesses 43 
To draw warrant in favor of supreme court clerk upon certi- 
fied copy of order from CouUlbw.s.esssesseeseesse oes ssesenceenessasens 47 
Duties of, in connection with Willamette valley and coast 
TALLTOA.......0.cc0ee secon secon seghes eosevossssercessacosesoses senses senees 51, 62 
Duty of, in regard to relief of Douglas County... .ssseesessesees 64 
Duty of, in regard to state printing...........0sssssescnvcssces coves 84, 85, 86 


Authority and duty of, in regard to distribution and sale of 


the laws of Oregonie... s.es.sressossosoessoes socevensscsesescesssecncoes 118, L14 


Submarine sites for lighthouses and other aids to navigation— 


An act concerning . 
How the United States can get title to lands within the 


“ limits of this state for the site of a lighthouse, beacon or l 


other aid to navigation....... e asees sveeee coe sasenssoseens seeesssesoase 
No single tract shall contain more than ten acres...... eseeeeeees 
The state retaining concurrent jurisdiction......ceccccersresseers . 


See buoys and beacons.. PORS TORTS S CAREEH SHCEHSH SESCESTS CHSCVHSESS BENESE 


Swine— . 
An act to prevent swine from running at large in certain 
counties of this state...... sesse essessuesecs sessosses eeso sesse sevscceesce 
In which counties they may be taken up and safely kept....... 
Duties of persons taking Up.....cssceccccsscecesenecovsscaresses Sosnsecenes 
Proof of Ownership......cccoocscssesssccesceneeccccscs sevens sovsessaceneseese 
Upon what condition persons taking up are to deliver to 
© OWNED. ..cceesccvvecesnes senses cocsssccesseees vassos orean sensas seeeseaesseeses 
How to dispose of, if owner does not come forward within - 
ten GAYS ..crcccccsee esses cossocesecenass seveeee oe tesees cece ae cesece seeceeene 
How owner may prove and receive at any time before sale 
takes place....... socceseecesesesseees sussseseees sone coecees ee csenee soereseos 
Manner of adjusting damages and charges.........c0.0 see coseseese 
Fee of constables... esses cesses sevens cecess senses seseus succes seossoeee 


How to dispose of the proceeds of sales.. esceseses oe osessoessse 


LAY 
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Swine (continued)— 
Time within which to make pToof.......sessosssssssosssessoses sesosssee 
A In what counties moneys paid into the county treasury under 
the provisions of this act become a part of the common 
BCHOGI N deena e ai OEE A ta ameees 
Penalty for constables refusing to pay to county treasurer or 
OWAE Tsen E Eea a Ea E Ea TE EET 


State Printer— 
An act to define the duties and fix the compensation of the 
state printer, and to provide for the distribution of the 


laws and journals.....esses.sssse sessoeso E E E 
To take oath of office within twenty days after election........ i 
Give bonds with two sureties in the sum of thirty thousand 
dOUar ie cs aea R A EA eae 
By whom to be approved and where filed.......... ..essee Saukesavees 
Where, when and what manner of printing office to keep 
OD OU E A A E E E A 
When, in what manner, and how many of the local laws and 
joint resolutions and memorials are to be printed..........+ 
Separate indexes to be made......cessccees esesosseo eneoevaoe seereeseeaee 
How many house and senate journals are to be printed......... 
How the volumes are to be pressed, bound and lettered...... wid 
How many of the governor’s messages and accompanying 
- documents are to be printed .........05 6. EE EA A EET ‘ 
How to be pressed and bound... E T E 
In what kind of type and style the ae are to ba AREE 
How yeas and nays shall be set on the journals.......sesesessoo bes 
What index to be affixed is to contain......... sce. redi sovesenes 
How said index is to be printed.............sscece cesses secsceceeeees eisen 
How messages from the governor and other reports are to be 
PTinted......ccc00 seeeeeeee israeli E SPE : 
How tabular matter is to be set....ccssescccssseee eressero- croeee psalaes 
Specification of the paper to be used ......cceseccecssees eire ; 
How incidental work is to be printed....... ised beside E EEE 
What kind of type to be used on different size paper............ 
How pages are to be counted and printed.........6. esses PE 


Compensation for different kind of work of the state printer 
What he is allowed for paper....es.ssssessserso sssesoccsssseennooueoveeos 
When laws and journals are to be delivered to the secretary 


of statessiisrecnrisses EINE E AE EE E wees TARR 
Secretary of state to examine the Work ....se..ssee seseseee eee an 
To appoint an expert to assist him...... 00 PEET EPERE ; 


Compensation of the SAIC ecccccvcvccrccccgeves POOHETEOE SESHHEOCD GeHeesettas 


12 


13 


13 
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State Printer (continued)— . | 
Secretary of state, on finding correct, to give the state printer 


„a specified certificate...... ssc soe PE see teeeesereee 84 
To give the state printer a warrant for amount due.. ñ.. sssssssse 84 
To whom and how many copies are to be transmitted by the 

secretary Of State...... sess ceccscccesecsonsensccess Sicaeeue sdsguebetees . 84, 85 
Excepted therefrom...........s008« E E EAEAN Sai 85 
Printing ordered by either house to be for the use of both..... 85 ° 
No. of copies, unless otherwise ordered, 150..........0.. EN “2 85 
All printing ordered during session ọf legislature to be deliv- 

ered to, for distribution, and receipted for by the ser- 

WORN AL-ALING sivoiessiaiiovodrk oraa r n aaas araa 85 
Such receipt to be presented as voucher to be audited upon 

by the secretary of state essere sesecees RAR IE KOE .. 85, 86 
All printing authorized by law to be performed during recess 

of the legislature.........cccsscseeee Kirika PEN piss 86 
How to be paid for........... EP A PEENE OTE E 86 
When measurement of the work is to be made.....s...ssssseesssses . 86 
Takés efet cdc sccvsmaseressicabessdeavawuesauveesacaaus E a 86 

State Capitol Building— 

An act to amend an act and supplemental to an act entitled 

an act to provide for the construction of a state capitol 

building, approved October 10, 1872..........0.ccsseress seseeeees, 41 
How board is organized...... A CEEE PTAA AE A PAEA 42 . 
President shall have charge........css.ssssssseceoe ees EET ai 42 
President to execute certain orders and decisions and report.. 42 
Board have full power to purchase all material............scssesess 42 
Provided due notice is GIVEN......sccccccrescs severe verses cesnee seceen neces 42, 
What said notices shall state............ssccsscsseeeccesee soees Sinun wid 42 
Majority of the board to approve......cscerece see seceeesseoes KEE 42 
Place and time of holding regular board meetings.........sececs 42 
Length of session....ssseeresseeasees iaaa E A 43 
President may call special meetings.......«0++ PEE EA 43 
May adopt rules and regulations ...... OE A 43 
Shall‘keep record...... ccs. RENET ERA AE E ENN 43 
Record subject to inspection of governor and secretary ‘of 

BEAL I E E T N E TEA E isis 43 
Accounts to be audited T the board aissol PPA ERS paiid 43 
Manner of auditing .....s.. .so»esssosesessero seocences ooececosescoeoo sesserece 43 
How secretary of siata i is o dran aE aia Sisse covcssssnccs 43 
Board net prevented from paying upon pay TOllS....seese soceesoso 43 
Pay rolls to be certified........ PRETE E PAREA 43 

_ One mill of all taxable property Appain RTA 44 
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State Capitol Building (continued)— 
State treasurer required to transfer from the soldiers bounty, 


fund sasse.. ETRAS T jiss PTS P EA 44 
Board authorized to immediately construct........ EEDE .. 44, 45 
Commissioners to qualify and file bonds of $50,000.........+es0e» 44 
Whole of the work to be let by contract.........c0. sescssser soseeeces 45 
Contractors or bidders to give bonds in full amount of con- 

Tracts a scseeses E E EEEE one NRE oun enp eu E EAE RTE 45 
Contracts and expenses of the work not to exceed the appro- ` 

PNAN aani oeae AOE EA REEE 45 
Contracts to be let after being fully advertised..........0. ssscsees A 45 
Where and when such bids are to be opened in presence of 

governor and SECLCLATY......ssccccccereereccar cesses seccerscerencesess 45 
All bidders allowed to be present .........s00sesees TE š 46 
No bid entertained, unless accompanied with sureties, for less 

than five per cent. of bid amount......... s qadivow ia cag ean E 46 
Bidder to enter into bonds.....s...csce seoses secece sesse sescee ces kaatui 46 
Per diem of the president of the board..........s00ccscsvecs sosssooeo 46 
Board allowed to employ a competent clerk, to be paid as 

other employeS....ss.ssseesossseoesesosseeveesesossovsssesosesesoe sbateuans 46 


Act takes effect...... PHSESH SERA CEKETE CHEHEE LECEHH TCHHHESSESEEHEESESS VESEHS CEOHED 46 


School lands, sale of— 


An act to amend an act, entitled an act to provide for the sale 
of school lands, and the management of the common 


school fund « riria EEIE E EEEN IAT N E seceees : 69 
Section 2 amended .. Weis Ua a a a a aaa a 
Upon what terms applicants are t receive ET Ka pur- 
chase .. sosis E E 69 
“ “When entitled to Jed: EE PEPEE E T ee 69 
Form of deed erasini enren aeaaeae aari Ea iani , 70 
Such deed admitted to record ‘without acknowledgment........ 70 
Act takes effect .........000 Scere sears E E E OA ariran 70 
Sheriff— . 
Amendments to the fee-bill of certain Off: Cers......ccsccccesse scence - 118-131 
Fees of the sheriff shall be as followSs.........ceccsecesseesseens severe 123-181 
Act takes effect.........scsccssseccsccsecccesscscsceces dessccwadbatvewecssaaceaes 131 
T. 
Tillamook County— ” P 
Court term ...cccccecoceccscesseces sees arseeni taske sbaaneee PEE 63 


Salary of county Jd Peesi VHSOHSTHE HST SELHHSSHSE poeseossseaveesaveeve ba 94 


INDEX. 
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Trespass by cattle in the counties of Umatila and Wasco— ` 
An act to amend section 2 of an act in relation to trespass by 
cattle, and regulating fences in the counties of Umatilla 
and Wasco, in the state of Oregon, EE October 28, 


1S rrna N EE E 

What Bae a lawful fence......... sscssee ORA ETA 

Act takes effect.........000 soseseee EATER EE N PEE E 

Telegraphic Communication between America and Asia— 

An act to facilitate......... sce P POA A 
Authority given to Cyrus W. Field and others to construct 

- telegraph lines...s..ssseesesse sesseasee ace E E PE 

Line of routes..... essseses wdisbboesvnseds is gapeaecidveusashereenvcesseuesessed ‘ 
Right of Way Given ......ececcceseees veoseceses ENNS pris EA 
Takes effect.........ssece sosccsese IE seisid E E jsdesveees 


Tide and Overflowed Lands— 
An act to amend an act entitled an act to provide for the 
sale of tide and overflowed lands on the sea shore and 
CORAS secccses cssesse oe neceus cesses conces wee vecees cccces cece sabeddenesasieccasee 
Section 1 of said act amvended.........00.ececsseee svcees ieeiseseueseacedatt 
Owners of land bounded by tide water have right to purchase 
All land in front OF iteco cacadecesiaccdtscduesavecetecddbwapenshenve 
Excepted therefrom for three years......sssce seseesseseseesoee sesssore 


æ 


Willamette river not considered tide water.......esssesseeseesessssee 


Title to upon Willamette river hereby confirmed to owners 
and successors in interests... ssccseces sorsscece seecenees enceevers 
Section 5 amended....... ssesseee aaia Ciseseveavsens TIT O os 
When lands shall become open to purchase of any person or 

è persons entitled to purchase shall have failed to apply.... 
In what cases notices are to be given by the board............0« . 
In what cases and where notices are to be given at cost of 


applicants LAAS AEJ got BESSSEHEOSCH O00000 0tO ooe SCHOHS SHOKSOSEE CHTSSESSE Seeeee een ese. a 


Applications to be accompanied by certain certificates. ......... 
Granfees from the United States have three years’ time after 
perfecting their titles, to apply for all tide lands in front 


thereof...... SSOCSCHHOSS VEKTSS CTESEHS GHHSHVSESESE CHVHVUHSES SHAEES ieaie eeeeseoeee 


Such lands open to purchase by other persons after said 


period....... OCCSTCASS eoesseeee ogee SELES CECOHE CHOEES BEKEES VTEMHESHS* GHVECEHED 


Title to all tide lands heretofore sold hereby confirmed........ i 
Act takes CHECE....00000 eeeeee aeenr ee EPN AITITE SEHOHTOHSHSE SHOHRVEROR COEEHE EEE 


Towage— 
` See pilotage and i a orcas 


pe 
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U. 
Union County— - l 

Time of holding county courts.......cssesscoesscceee Ass poscesces sssassoa . 
Time of county commissioners to meet..........0 a 
All acts and proceedings of said ceurt, as an adjourned 

court, declared legal....... secs» areseoceotuovensesasessaosee sesnees s- 
Act takes effect........c.ccccscsscsecseces ences sevecsecs senses ssosrosesoscsessso 
Commission to establish boundary between Baker and Union 
Salary of County judge.....ccccsccssscosccccccssscerses tovsseectsssese secves 
Salary of county treasurer......sccssssesccscee socevsces cess soevecesensces . 


University of the State of Oregon— 

An act amending an act to create, organize and locate the 

` A site to be secured, and a building thereon to be erected, by 
whom, when and where, and how to be approved and ac- 

cepted, and Of what Value.......0. secscsece covescene cececsces cosececce 

A good and sufficient conveyance of said site and building in 

fee simple to be given to the board of directors of the 
university ot the state of Oregon, on or before Ist Janu- 

ary, 1877, or this act to be VOIC.........ccsccnscesvcesscesconcressees 


Union University Association of Eugene City— 

Shall secure a site for the University of the State of Oregon, 

and thereon erect and furnish a building........ « aeveesee osasees 
When and where to be approved.. ......sse ceeseosee sessen caves ‘ees seaces 
To be accepted by board of school land commissioners ...... aes 
Building, furniture and site to be of not less value than 

$50,000 .....20s ceccescee sescssces sesees sossessccens cesses cases seseeeees vese 
Conditions of, and effect of failure or ComplianCe....ssese eesevsese 


United States— 
How to get title from this state for lands within her limits, for 
sites of light-houses, beacons or other aids of navigation, 


Umatilla County— 
County court term .......00 serveeee s eoseeeosasseeso senvesese secees sesvessecees 
Salary of county judge.. .......ce baesersesessscersoessesoseoessasee eseese 
Salary of county treasurer......ssssoeeeesess osoessovosaeros oevveesos saseeo 


W. 


Willamette Valley and Coast Railroad— 


An act to provide for the construction of the Willamette val- 
ley and coast Tailroad.......cosecsoesccces soccer eceecosoo sooseonsosescen 


8,9 


115 


51 
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Willamette Valley ‘and Coast Railroad (continued)— 


_ Duly incorporated and articles of oo TOG. sascsensee 51 
Line of road......... a sau uusiev sues Ges Wduca sacs eases E E E 51 
Importance of said oo EEE E AEE S P ET EAEE 51 
All tide and marsh lands in Benton county and alhier rights 

ARE a PER E A E E E mS 52 
Time of filing acceptance.......0.sscsscees secees P E Enee 52 
Shall become inyested with and in absolute title thereafter..... 52 
Right to commence the construction at-any point they deem 

PTOPEL ....00. so hoseis nosi PET Pare rere reer araire a Sais baak 52 
When:and by whom a commission to examine is to be ap- 

DOM, eria E E E EEA MIER 52 
When lands granted are to be A and set apart........... 53 
Manner of mortgaging each ten miles completed.......0. csscseace 53 
Upon what said mortgages are to be considered a lien.......... 53 
Such mortgages to be made to the secretary of state in trust.. 58 
To be considered a good and effectual conveyance...... ees 53 
When and what is unlawful to mortgage or isstie......s0seseeeeee 54 
Only 34 of the actual cost, as ascertained, can be mortgaged.. 54 


To prevent fraud no first mortgage bonds to be legal unless 
countersigned jointly by the trustee and secretary of 
state secsec EEEE T E E A E aeeeesssosae 54, 55 
All gifts or grants of laids, for the ‘pavaient of interest upon 
the bonds, shall be made to the secretary of state in 


What is asopied thier airot A OEA e è 55 
Money realized upon sales to be paid into the state treasury.. 55 
How to be drawn therefrom......ssssesssssse TEE AS OE 55 
Mow such sales are valid.....,..scee eee AE R saaeeeetess ii 55 


Moneys arising from transportation of mails and other gov- 
ernment business to be paid into the state treasury to the 
credit of bondholders........+.... pasinabbenses Ciepsouuae Ciesa ' 55 

Duty of the secretary of thd company in regard to amounts 
becoming due them from the United States............sssses 

Such moneys to be deposited by the secretary of state in the 
state treasury .....cccece cecccccce cosseceses IRR T bcguansice seboni g 

How to be drawn theretrom... E E E TA 

When and how much the company is i pay out of their 
gross earnings into the state treasury..........cseccees dai 

When said company is to pay two per cent. of their gross 
earnings as a sinking fund into the state treasury... ...... - 

Excepted therefrom ..1.sscccsoccsecceacssesceesoceee soscossnecae serena ten ts 

Such amount to be transferred, by the state treasurer, to the: 
trustee of the bondholders .......essseresssensserees snsene coseoenes 
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Willamette Valley and Coast Railroad (continued)— 


When principal of bonds is considered a lien upon the said 
TOA .eesesses sororEsosoreresssssosrosnsesoncccsessereeuasesseese sesevecasonses 
When it becomes the duty of the secretary of state, or trustee, 
to order an amount to be paid into the state treasury, not 


exceeding one-third of the gross earnings .....sccc.cccessceees 
Power of secretary of state, or trustee, in case of non-pay- 
ment of such order.......00.00 oos sosecues a seoeeeees soneseuse secceeens 
To whose inspection books shall be subject at all times......... 
To whom company shall make sefi-anhual TOPOTt......ccreeeees 
What such reports shall set forth.......ccc0sssees seseecees sosesees esecees 
How such reports shall be made out, sworn to, and where 
filed eseese seesssesecveees dea senses essene vesososee sssesese cesses eon necee Dees 
Stibject to whose inspection ....sseresessssesessresese besdsceesesstececeeeee 


- How to dispose of the funds in the treasury in excess of the 


next half yearly interest.........0.csssnesce secsscnee senses sasseeseceee 
Time and place of company filing its agreement to carry all 
the troops and munitions of war of this state for twenty 
YEATS ..rcssscssscvecesceeees conescene soveceees essen senses snceoesesene senessees 
Compensation therefor sen cescescescecesescesetses seeeasgeeteees steveceeseees 
Said taxes therefor appropriated secee sec ceeseneneseconececeetaseseneceece 
What secretary of state is empowered and directed to do...... 
These powers solely for the protection of the bondholders, 
- and to guard the financial reputation of this state in for- 


eign COUNETICS.......0cccccccceasccceeresssccessecercnscsesesseeceatecessere 
When bondholders are entitled to elect a trustee i in place of 
secretary of state........ ssessse neses teoa seasseese: eevecceacee pooeseed Sees 

Secretary to transfer and make OVEY........4cscsscese cncsecees seseo see 
When power of „secretary of state, ceases as trustee for the 
DondholderS..........c00e secvessesseoves senses secsen sees oe soroasososessee .. 
Powers of such trustee so elected....... esesseeseesceceseo secghessesser . 
When treasurer of state is required to pay over and transfer 
to such trustee to the credit of the bondholders.........sss0 


Bondholders entitled to elect two out of seven directors......... 
Their official Position.........s00sccsessenees coe? ence secses covsccocessnsceces 
Their powers and compensation...» s.s... des sesesseee senanecesuesconses 
Term of office and eligibilty for TE-CLECHION ..cesseee soseseeenserseess 
When to be elected ......c60 sessssees sessenose sevecssee seseoege scenes soseosseo 
Compensation of secretary of state and state treasurer......... 
State of Oregon pledged to cause secretary of state to faith- 

fully perform his duties.....s.eessssse sosssassaseseso seseceee vvceseees 
Meaning of the word ‘“‘bondholders” and the word “com- 

PANY’? sereveccccccercccerecceseosecece sevooeseoseooeersessoeaesessoosososeese 


Penalty in case of the company failing to fully complete 


57, 
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INDEX. 35 
Willamette Valley and Coast Railroad cone 
Takes effect... sssscceesseses R E E TR ETE ER 62 
Acceptance of the grant of the Willamette valley ad cakal 
TATUPOAG caiisseriro cinesi orestis AEE E ORE T aerei .- 133, 134 
Wasco County— 
County court term. cicscisscasiceaynccssnevesseccsesousesees pert cu 63 
Salary of county judge..........00se0 PE ATAA REER s 94 
Salary of county treasurer........... REN TEE PEN 115 
Washington County— , 
County court term........ A E IPE EREE E EN 63 
Salary of county judge........ taranna anonn anaa T 
Salary, of county treasuTer........ PEE EE R ET = I 
Yamhill County— 
County court toii isiivcciesecceencecioscgsscesccasesansteejacanawassvoasians 63 
Qircait court Cermisissccsieseccvies: wecdecsoeescacavcssess ETETE ne 5 74 
Salary of county judge....essssescseesuecosvoosossosssecoseso ossosssso sossen 94 
Salary of county treasurer....... pe sreeseerereeeeeeee seenesers venues saveeen 115 - 
Z. 
Zieber, Al.— 
An act to authorize Al. Zieber to establish a-gas manutactory 
in the city of Portland, Multnomah pana state of 
OPC LON jsvessscscsssses baT EEEN sbasecdeecsisasiedvensvenassesenses 71 
Who are aiithobinéd tois. EE AETA, ea n a a «| 7S <tk 
When and where to COMMeEnCe. ..eseessessoucsseeseossosss soseesasocsseoe 71 
Location of said manufaçtory.....s..seessesessssveeeseesossooseeeeseseees ve 
Subject to removal ......+ PETE gadenseede siiis e auageupad Sopuonsucswtass 71 
Right where to lay pipes........cscccescssvsceesevenssossevesceee asessovose 71 
To repair all damages done ......c..sccsscesescceensscceesccses seseeteeeees 71 
To provide gas to public lamps at fixed rates.......ssescceses senses 72 
To furnish gas to others at rates agreed upon......... wadadussecicess 72 
Legislature may alter, amend or repeal this act......esesesessosese 72 
Takes effect ...... TE EEEE E ewaaeanewees 72 
SPECIAL LAWS. 
Ashland— 
An act to incorporate the town of Ashland, Jackson county, 140 
Established and declared a body corporate, under the name 
of “Town of Ashland, a A de aiecanuersucausaesouanacessacerses 140 
As such have the right to limits of said town........ TERA 140, 141 
Board of five trustees, marshal and recorder, to be elected..... 141 
Qualification and eligibility of electors.........csceccessessesenevenes 141 © 
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Ashland (continued)— l 
Time of annual election .. Lsdipslavensubesaneseesucwasagessessunsueser, SL 
Advertising and holding session PPE E uatan - 141 
To whom election returns shall be made, and how, to be dis- 
| posed COE IET E Xd: PEE EE E 141 
With whom to file oath of office wusscccsessscesscsesseesssescesssere ees 141 
Which officers are required to give bonds, and in what sum, 141 
To be approved by the board, and subject to increase ........... ' 141 
When and how board is to Organize........sssscssssscesserssseeseres $ 141 
Power and authority of the board to be ex oficio tax collector, 143 
Duties of Minrslra liken Asses seise ecsccsk cco wc stowsanectwndagevinews saser 143 
Fig COMPCNSAClON moeren ea aN 144 
The- treasurer s ditios. icre crac aaraa aaa 144 
His compensation ccosdacstansscders ceacdceuecesecnendedeenssvesscsaseriasioes tes 144 
The recorder’s duties .........scecceessceresseen seed Piuasloawaeaseadentendee sey 144 
Recorder is eX oficio town auditor.......se secceece coccvecce secsescecees 144 
His COMPOCTISATION senderen prer anaie aiara SES uraa Ga i 144 
Manner of publishing ordinances......ccosesse ceases oesessses assesses ‘ 144 
Corporation liability limited to two thousand dollare E ae 144 
Time of notice of election, to be given by the clerk of Jack- 
BON COUN LY eae aa eich saaaaiss ” 144 
His duty to appoint three judges and furnish poll-book......... 144 
To whom election returns are to be made, and by whom 
Opened and eanvassed ......ceeececcssssesseesscseseaeres P A 144 
Who is to declare the results of election, and issue certificates 
OF: ClOCHION S sesceteites stu eeecesesetosdsativees T ET ; 145 
Time for qualifying of the newly elected officers ..ssssesssrssssss 145 
Before whois to qua lit yocisss5d see sndeseccecstees siede avvacev a sauno iina 145 
Question of charter to be submitted ......... E E TR 145 
Act takes effect... sesersoee esere essees PEE E AT E 145 


Baker City— 
An act to incorporate Baker City, in Baker county, Oregon.. 145 


Constituted a body politic and corporate.......cssssccscescerseceenses 145 
Name and style, Baker City.......0csseccscorsecses sorerees VEA E 146 
So to be known in law and to have perpetual succession........ 146 . 
What they may purchase, hold and receive and et Ol seca: 146 
For What purposes sirians aeaa aars aair 146 
Corporate limits..........00scssossee seeceecesosose A AAEE 146 
A board of five trustees, mar al and recorder to be elected... 146 
Their tern of OMICOi, eaaeo ka Ea O A ce 146 
Duties of the trustees.......ssscssecse s Savawuate Cosewessawadadese eelses seee 146, 147 
Power of the recorder? cis sccscssessccesscde castexsesevess AE AREE ‘ 147 


Recorder to be clerk of the board.......sse: sessessos secsccece seceessens 147 
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Baker City (continued)— 


Duty of the marshal, s... sessse sese iania EE E PSA 147 
Duty of the treasurer.......... E es PEESI 147, 148 
Duty of the street commissioner... .....c00 ceserooee resessecssesssosessee 148 
Board of trustees to define all other duties not herein defined 148 
` What office shall be deemed vacant.........sosseseeesenresess essees i 148 

When general election shall be held..........ccscssssssees susene sense 148 
Duty of the board in regard to elections......... ..ssssecesecesecesoes 148 
In absence of inspector the electors present. may appoint in 

his stead.......c. cesses EERE EE EEA esses 149 
By whom elections shall be canvassed, published and certifi- f 

cates of elections issued........... sGeaViviee sauces peeasdes pees: barala 149 
Time of holding the first efection.......... peee E aveavous 149 
Required notice to be given by the clerk of Baker county...... 149 
Manner, time and place of voting......... e E Gis 149 
Who shall be declared elected.....eese.nsees soseee cossssece cesses seseeess 149 
Vacancies to be filled by special ejocuon called by the 

DORE E E E E E E vies EAE E ; 149 
Time of opening and closing the polls ere Salaries EE E ‘ 149 
When and how the board is to Organize...... scsccscos cee esceesesees 149 - 
Their duties... sesscees EE FO enen ENE 150 
Their POower...... sccceeee TEE A ere E E E 150, 151, 152 
What makes ordinanees and regulations effective... eose- 152 
By whom demands against the city are to be audited and 

Pad sea E E G4 -152 
Style of city ordimance...........ccees seese Si piaelce ge ETTITA 152 
The board of trustees shall receive compensation ....sssesssseseese 152 
The réecorder’s fecS.isnsdsistsdi decwsscsetidvanseesvacdeew esris MTER 152 
The marshal’s fees........000 seses ERES PEE 153 
Compensation to other officers provided for in this act may 

be defined by ordinanCe.......esesese sessecressooressossercesececesoso 153 
Term of officers and of officers elected to fill vacancics........++. 153 
The board to decide election in case of equal number of votes 

by two or more parties......... E ESE we 153 
Time of-ordinances to lie OVET... vcsssseeseee ssecsceeeecsseeeseeees resone 153 
Power of the board in regard to levying i en ss 153 | 
No member of the board to be interested in any contract pay- 

able out of the City treasury... ....ss sesssesse cocsssecsseccee seccoses . +154 
How contracts shall be l i cesses aoesee asemia SEE ENA 154 
Duties of the president of thie: board EUR i 154 
When the fiscal year of the city ends.........ssscsessos eoseeeese dan 154 
Power of the legislature........ ...000 ST E eee TEN 155 
Duties of the board in regard to annual elections ....sssse sss ‘ 155 
Act takos CH CChs <icsssassacacscsaveseeasedevedenstane sven cooesesensenssuies anias 155 
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Corvallis— 
An act to enlarge the corporate powers of the city of Cor- 
vallis, and to amend an aet entitled an act to incorporate 
the town of Corvallis, passed the council January 28, 


1857, and the several acts amendatory thereof............ss00«s 176 
ORES VS i oes Soca se cassice e aV N OA ceases 176 
Officers. of said city.........se cassestcsces secascasssaevesece’s sevsaee eeceesees 177 
Representation Of Wards.....ccessesecesses csssessee sosevesoe es pekat 177 
How they shall be elected........csscssccce cesses cesses evens ssesosososssae , 177 
Their termi of OCC sosscscscuccssesvceewsesesetepiceeesecsseseetes PNE i 177 
Recorder to be ex officio clerk of the council and assessor...... 177 
Marshal to be ex/fofficto tax CollectOr..........ccsecseceesseceee cecceeee ` 177 

g How an ordinancé~becomes a law........ EEL EE E i 177 
Exclusive jurisdiction of the council......sseseeses essssocseseseceesasse 177 
Duty of the recorder in case of two or more persons receiving 

an equal number of Votes...crcccsscsees ossessesesesoes essee REEE 177 
How such cases shall be decided..........s0csessee cossensscseesscesc cesses 178 
Regarding license and bonds of bar-room keepers and others 178 
Penalty of violation of conditions of bonds........ Sasecaceas nas i 178 
Vacancies, what are deemed.. ....esssessesesoco sesetiesessssescesses 178, 179 

„Manner of trial for violation of city E lacunar | 100 
Powers of the city council...i........068 EE ERE N . 179, 180 
Removals from Ooffice.......ssssssss Seceueadapats P EE 7% LOU 
Further powers of the council......... s.ssssees idtniesekewsine eaae . 180, 181 
Effect of this law upon proceedings previously. begun and not 

COM POCO P E A E AA 181 
Act takes effect........0 TEEI E N, tusas E 181 

Dallas— 
An act to incorporate the town of Dallas in the county of 

Polk and state of Ore @onsyic ia dsscccets.oscceceatisccocsaveeexcdesuvoes 155 
Boundaries of the town ....ssesssessssee care P EETA A ; 155 
Created a corporate body by the name of the town of Dallas.. 155 
What they shall have and may do ...essese sessenesocssnoscoasvossssanre 155 
Town officers to be a board of five trustees, a recorder and i 

ATSH AL cvss hen. oc dusan AeKa ewe cavassawsasuecbeceeatcuusueen Perere errs 155- 
Legislative power vested in the board ....sseccsscoo. secsssees onsseoees 155 

í Judicial powers vested in the recorder... s.s.s... EPR OR 156 
The marshal shall be executive officer ........sseees EEE ITA 156 
His dutiesises ridiani la etinio ana S EnaA 156 
Board of trustees may appoint & treasSUrer.......c.ssscesterseeeesess 156 
Regarding his bond......esesesessee a POE 156 


When and by whom the officers shall be elected ......000 cecsscees 156 
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Dallas (continued)— - 

The first inspectors of election.......cccccsceceecscececenes seas TEE 156 
fheir dutes seres ane n S A E 156 
The board shall appoint subsequent inspectors seses seseseseessasse 156 
Shall give notice of time and place of subsequent elections... 156 
Who is to give certificates of election......-...006 sccerceceee selcceeas 157 
Organization of the board .........s00secsccosecseses avsecccas sacees seesnece 157 
Theip duties and powers ........cevesceses sasees csceensnseen snees P 157 
Sale df intoxicating liquors restrieted........ssessesses sesse sosseossese 157 
Style of enacting clause of every ordinance ....0..scseeseesee senses 157 
How ordinances are valid.......essssssesssssesse sonene natu REEI 158 
By whom claims against the town must be audited and paid.. 158 
Officers? term Of OfF1CE.........ccsec cesses cnsone tecnss escssceesssseees saisis 158 
Trustees shall have no Compensation,.........scseccsesvesceseece vedas 158 
The recorder’s fees........cccsssceos cevccees does TEE E insets 158 
The marshal’s fees.......... A RUT EAN ae 158 
Town liability limited to $200.0... ..ccccssccecsecene cvcscecearee sovesees ‘ 158 
The question of charter or no charter to be submitted............ 158 
Act takes effect.......csscccssessesssssseees PE A ORTE E 158 


Eugene City— 
An act to amend an act, entitled an act to incorporate the - 


town of Eugene City .......c.ccscssece sesso sossee svooo arin baseia 139 
City limits......... .ssce0s dbus E E SE T PE A e...» 139, 140 
Number of wards ........000sescosace ee E E T N E geeaexes 140 
Act takes CHOCU issu, cadiccdissciwesnpeeesavdecncnsweceessabacysaeincsueteccness z 140 

East Portland— 
An act to amend an act, entitled an act to incorporate the 

city of east Portland, as approved October 26, 1870........ i 191 
Section 2 amended sesser sess ENE eSa savuciewaess. JOA 
Who shall be municipal officers.......00.sss00 cossssoessaceessceseeseeees _191 
How to be elëctedsisisss sarie donaddeducisesccostceancuen sttsctapesus sacevssee 191 
Liability to removål.. seses esse akadai gasin EIIE ins RESIS ». Jol 
City divided into three wards ...... ..ccesccerccscestvecsscssessecesenscees 191 
Each ward entitled to two trustees... seese sesesusesoessossee seeeesee, 192 
Vacancies, how to be filled .............. PEER TAE ENEE , 192 
Term of officers, filling vacancies ......... eces OTETTA ET 192 

` Duty and compensation of the several officers ...1...s000 seeeseeee 192 
Duty of the aSSessor........ssessesseccr seevosseeeresorerserecsseee sesen tiani 192 
Powers of the board of trustees........ ‘Wessels ENAA Desvetewevies ; 193 
Authority of persons who ‘have taken out Portland city a 

license for carrying freight and passengers..........0.¢ venais 193 
Effect and force of warrants directing the sale of property... 193 
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East Portland (continued)— 
Where notice of sale is to be published........ cscsssssssssen sevseces , 193 
Recorder authorized to bid on the property for the “ity EES e 193 
EO WHALE OLEDE ar cussatewnlussconsantenecawed suewareacucacecs oieevdiues 198 
Upon what terms the city shall become purchaser ....., .ssese0 194 
What certificate of sale is to set forth ..e.essessesseseossssossono sees ™ 194 
Right of redemption ......ccccccseccoeses sseees PEE PE E E 194 
aE oani an t a EEE A ET ven ae T A T A A cess i 194 
When deed of conveyance is to be made by the marshal ...... 194 
EES operno weet sctsicscucdcacwadsacenseinser E A A NCEA 194 
Such deed to be prima facie evidence of title... esesusesssesese 194 
Except by proof ofssosseois ssc asesina riasa ie vesse 195 
Act takes offgct issiron annars savevsaseNoases poe os INED sNES 195 
Forest Grove— : 
An act supplemental to an act entitled an act to incorporate 
the town of Forest Grove, approved October 5, 1872........ 182 
Powers of the board of trustees......sc0 seseseeee E E E deans ; 182 
Their power regarding the cost of public improvements........ 182, 
How to make and declare such assessments.......0+ssseoe sesseens se 182 
What is a docket of town liens........esse sesscessessessesooceseoerosses 182 
What must be entered therein....... pitas EET EEREN 183 
Force and effect of the docket of town liens and certified 
COPIES thereofoser inisa ireket arn ian naaa aa aaa 183 
How to ascertain ownership to real estate......ssssesssssse sernees dese 183 
Manner of collection of assessments for street improvements 183 
Enforcement of Collections. ......seesseses reesen coseccneesesesessscceccvacs 184 
How to levy upon and sell assessed property...... res adaware i 184 
Effect of such Warrants sssssssesssceeseenisäsrd isores e spdisann srie 184 
How property so sold shall be deededs.s.sessessse sesoses TON 184 
Redor pi omens era E E A seamen Gs APER 184 
Effect of redemptions... ...sessesesesseee E E P A EA 185 
How conveyance may be enforced...ssesssesesssseseseeeveeses raks 185 
-Duties of the board regarding the opening and laying out of 
BET o T EE A E O A 185 
Assessors to be appointed........e.s.esececsueecsrecseososeseeeeses seneneees 185 
Their duty to assess and TEPOTt......., ceceeseceseesces cose caceos oseceee A 185 
Effect of such assessment.....es.ssesessssosesesessssocscoososssscooeooseesos 186 
Liability of real estate for improvement within a street im- 
provement......... O A EPE E E T sss Saaeaiees è 186 
How costs of improvement are to be assessed.........00-000 sias 186 
What a sale of property under this provision conveys.........: ~ 186, 187 
Right of lienholders to pay delinquencies before sale of prop- 
ETE esseere secessososseevo osese sonesseoqoessevese osooveoso ooossssseseseesoesoes 187 
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INDEX. , 41 
Forest Grove (continued)— 
Effect of such payment.........ccsese eve POE E E T ER 187 
Manner of providing for work upon proposed improvements 187 
Duty of the board regarding deficits of assessments.........s000 187 
How to dispose of surplus assessments......... AEE 188 
Powers of the board regarding sewers and drains........ PEPEO 188 
Their powers as to repairing and improving of streets........... 188 
How repairs shall be made when payable by adjacent prop- 
eriy holdets sorin n souvicac veseelscaavenenspers ENEAN ie 188 
How when out of general fund..........csescsses soscosesssseoseosasossoee 189 
Cost of establishing or altering the grade of a street u be ` 
paid out of the general fund... ssssessessee PE N E 189 
-How surplus of funds from sales is to be disposed of.........04 189 
What deed to purchase PAUSE SOX PTOSS assia n ii 189 
What is not necessary to be recited in the deed.......... sees er 189 
What kind of fund property must be sold for........ ses cesseses 189, 190 
What is to be deemed an owner within the meaning of this 
Yey EEEE N OE vacesaineaeeensticoseee vasbanseenen E 190 
Application of the law to county and towm licenses... +... 190 
Effect of this law upon town ordinances previously passed 
and in effect........+. PEETA EE E REE fee 190 
Act takes effeCt...eseeseseseseee: sesaso soseen vevosasoeseesso eose VE TETERA 190 
Gervais— 
An act to incorporate.the town of Gervais in Marion county, 
OTOP OU E PA PE E E tebinveutes 201 
Established a body corporate DEVIN Sapien A S ASE ssia 201 
EDGE TONES E A T A Aaaa 201 
Corporate limits........ E O TET E EE EN .. 201, 202 
Board of five trusteés, recorder, marshal and treasurer to be 
a EA EER O O E Hisa 202 
Their tearm of GiMiCeisicces3ciieeded-suatcaens ETNA Seok : 202 
Qualification of CleCtOTS........csscceeveeseses EIEE TE 202 
Time, of annual election........ssseseesesceeeressesorecsereseersesresenesosoo 202 
Notice-and Judges of clection.........scccecsscereccesccesccscccsccesecee 202 
Where elections cannot be held and which places to be closed 
on election day.......... sigvavoeas visar Sastsesncasnenness wove 203 
Who is to receive and declare election returns ..ssssssesssssosseees 203 
Term of officers COMMENCES.......0cc00 cecsvcece coccrceee seseseos anato ' 203 
How they shall qualify ......... eeceesane socceencascnees eoosecoee susecosessse 203 
Recorder, marshal and treasurer to give bond....... ccsceceseees į 203 
Organization of the Doard......ccssssssssesseesecseececees EAR AEA 203 
No compensation to trustees......sssccsosssscssccesvscceseesccsescssseeee” 208 
Power of the Doard....c.cccscscecscssseseeees cesses te E TES .203, 204, 205 
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Gervais (continwed)— 
Jurisdiction of the recorder... sss TARS paopao Daa 205 
He shall be ex-officio town auditor and clerk of the board...... 205 
His fe ipin err ra a eSa ER E ATA 205 
Marshal shall be ex-officio tax collector........ sera asiana ʻ 205 
His GS uit cat ieee cae caeeeavacaviwadvacunscueevenicens oecuoesguatesancness 205 
Marshal’s fe@Sisicccssseacssisectseeesenetasctees n E E eeei ieee ‘ 205 
Treasurer’s duties .........68. ET A savas Tencekansents TE ARTS ' 205 
His fees........00 E E T E EE T E eee 205 
How ordinances take effect........... A EE E 205, 206 
Corporate debt limited...... sessssesossenos seecesaceesssoercesososesesseseeo i 206 
How it can be increased <ccvsseiscsccesatsiew oireitani tense aai 206 
No officers to be interested in contracts payable out of the 

GOW TROASULY Jesse sctceweneVesnsasienswesvesleaconteases Pireta ebeeie yeaa 206 

Radius of road district....... ..ccccssssesceesceves PORE EEA ; 206 

-= How road supervisor is to be appointed......sc.cssescsseseceessceeeese 206 

Fines and penalties for violation of city ordinances.........c000 206 

Time and place for holding first election...........cceesscees sovceeees 206 

` The inspectors of that election .........ccccecces sense sonsessssen ceesenas 206 

Their dute Sarie aa E a E 206, 207 

Officer's elected to qualify.........see eecocssresscrrecssoesereresessosseseoese ~ 207 

Power of the legislature ai penea EAEE T EE TTT PEN 207 

Act takse neii nh een a n a i 207 

Independence— 

An act to incorporate the town of Independence, in the 

county of Polk, and State of Oregon.......essesesesssseossesense 158 
Boundaries pann a a Sales lta aes, 159 
Created a corporate body by the name of town of Independ- 

ONCE T EE A E EEE TT 159 
Their rights and powers... E EEEE E E j 159 
Town officers to be board of De DEE: BO and mar- 

Ea T E N E T PEE 159 
How eligible to OffiCe.....ssse.eesesressse essesseo PERET PAEA louin 159 
Legislative powers vested in the board of trustees... .... ais 159 
Judicial powers vested in the reCOrder......esesececee secceeeee saves , 159 
Recorder to be likewise justice of the peace and clerk of the 

Poar dossier EE E EANES EA E E 159 
The marshal to be executive officer ..........+0 E E PRS ii 159 
Board of trustees may appoint a treasurer, and other sub- 

ordinate officers and fill vacancies...... isis E OE eeetsees 160 
When and how officers shall be elected............ sscccssssesccseeeee: 160 
Where the first election is to be held..............scces seseseoseseseasee 160 
The board to appoint inspectors Of...essssesscssesessos sosoooseesoosoosso 160 
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Independence (continued)— 
How notice of election shall be given..........ssscesecsscess sesseeosoo 160 
Who shall declare the result of elections ...........ss00 sssceosee semis 160 
By whom certificates of election are to be issued............ Saskia 160 
How the board is to organize......ssescsscsssessseessossesseeses seseeeseeelG0, 161 
Their PO WEIS oisinn ariede ican nri fo eaveneees eeereeereeseoceree 160, 161 
What the enacting clause of every ordinance shall be.......... 161 
Validity of ordinances..........0.. oaan E E ENE E 161 
How claims against the town are to be audited and paid........ 161 
When term of office COMMencesS...ressss ceccecsen cesses sasses coveveesens 161 
TABS UPRUION ces sccccenses cote ses desist Ea EA AEAEE 161 
The trustees receive no COMPENSALION....0. secccoveeseeees sesseeseeneees 161 
Recorder's TeOSieccwcsecsccuccssscanxisavainssssoecnsesaoseseasess rrr E 161 
Marshal's fob scc niinen iee N bie RRE 161 
Act takes effect.......cscesssceoeee AEE E eresanusneds 161 
Marshficld— 
An act to incorporate the on of Marshfield... Scarica 162 
Created a body corporate......... Vue er E EE 162 
Their powers and rights ......... PE E E E TN PEE we 162 
Town IS aeoaea oeei ieainseacaekos een EE IAS ps 162 
. Town officers to be a board of five trustees, a recorder and 
marshal ossicissnesosssersess unnu o anoen aeoeaii Teest Skate sies 162 
Their eligibility... seesse essee P EE EEN p in PERET 162 
Board of trustees vested with legislative powers .......:ssescsccee 162 
Recorder the judicial officer........csccosscsscoeseeeee siienbeecaveweebanes ‘ 162 
Marshal the executive officer......... danse OE AAE E E 162 
Marshal to be also justice of the peace...........00 EN seein 162 
His other Cuties........ccccsssssees receeevees KRE siddheseeseeescecsxaves’ LOS, 163 
The board may appoint a treasurer and other agents, ner fill, 
vacancies .. dials cdueteans E E peasesasauiguae®! 163 
When certain officers are to be deled.. E EAEE asami 260 
Where and when first election is to be held....ssessseseo reseso secese 163 


Who the inspectors of the first election are to De@..,...s00secseseee 163 


Their duties........ 060 E ws ianiai ans 163 
Where the subsequent elections are to De held. sess: sses. TORS 163 
Duties of the board in regard to elections..........«. E 2G 
Who is to issue certificates of election ......000seccccsse secccesce cesves 163 
Officers elected to take oath of office ......,.s00ssssee cossseeee sosscsees 164 
Organization of the board .........0.00 we Gideudacsbusteawtaved@eddedes : 164 
Powers OF the Doard. secccescsisisspsacens nesrin E E 164 
Compensation of the treasurer ..........06 PESE PE 165 
The trustees shall receive no compensation ..,......00 sersecorecsvees 165 


How the recorder and marshal shall qualify .....s00ssee seensuace 165 
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Marshfield (continwed)— 
Who is entitled to Vote.....,cscc0s sevesees EN E ERNER 165 
How claims against the city are to be audited and paid... renan ; 165 
Town liability limited to $1,000 ..........cccecsccseececeen crepes evecseses 166 
Trustees ‘to be disinterested in Oak ai ou of the 
City treasury .sessesceceseo E E E EEN E E T 166 
What the enacting clause of all ad DAAG shall be..,..serccsees 166 
Thair yaldU y soarana n Era N ATANES 166 
The recorder to publish a statement of the financial condition 
GE TG town EAE ATE E AEE 166 
Act takes effect,......ssccccsssessscccesocces ences S E enue peeo 166 
Harrisburg— 
An act to amend an act entitled an act to incorporate the city 
of Harrisburg, approved October 24, 1866..........sesee bovis 166 
Sechion 2 amended orcs iana rir anA caves wasdeseeedgvesaeessvandavaves 167 
City limits........ Ronee A EENAA NE E E E S rere 167 
Section’ Ss AMON AE di iussisti ip neari eni Tasis 167 
Mayor and aldermen to compose the common council.......... j 167 
Their powers regarding elections and vacancies and other 
Matters drra ar AA PE E E ER E 167 
Have exclusive control of all liCenses.......sssssresrsssesesssoseecoeese 168 
Farther Powers. vissasva xis cians sascuveusioenssvecs-conseadssusietenssapadessanns LOO, 169 
Act takes effect........s.ccesseccosecesseeees ETET TE ‘ 169 
North Brownsville— 
An act EO ANCOTPOVALC iis cerssesdircsecve Aeree nener E EEES 195 
Declared a body corporate.......esses esses PAES EE re 195 
Their mehin eorne eina E AEN EErEE wevenscee conv 195 
Limits of the tOWn.....sesssessss sos POE E S TTA EEE 196 
Officers of the corporation..........sssssesessa sesesseee sesocseoeecsesssosee 196 
Their term of OoffiCe...sessessesresseesssse E T TTET 196 
“When and by whom to be elected... ETE EE 196 + 
Power and duty of the president of the council TTE 197 
Duties of the president and councilmen...........00« TEE 197 
Jurisdiction of the reCOrder.....sccesscccceee coccccecevecnee ssoecsaesteeoee 196 
To be ex-officio clerk of the COMMON COUNCİL. .ssesese sseesosse essens 197 
His duties as sUCh...srsssssssssossssrs asorenato stressda sseossscecrcaerest ines 197 
He shall also be city Assessor ....sesssesese convenes ENPE EON 197 ` 
Duties of the marshal...s...... PLATE PEE AE E 197 
Duties ot the treasurer.......esrseerssseeseeseseesossesstossessessesoscossooee 197 
Recorder, marshal and treasurer to give bonds........ EA 197 
Officers who shall receive- no pay... seese baute IEE aka 197 
Members of. the council not to be interested in contracts pay- 
able out of the city treasury ...seessesosevoeseoceres corsecses aeaseeoso 198 
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North Brownsville (continuwed)— 

Debt of corporation limited... rcscscesescssceescsssesencnes cseeee æ- I8 
Meetings to be held by council .s.sssesesssesessesesseesa ER Gi 198 
When ordinances take effect...... sss oosesosseceoceoneseesese sietiseiens 198 
Power of the common council......... aara ve...» 198, 199, 200 
How election is to be held and returns to be made........ ssesseeve 200 
Who is.to issue certificate, of election...... wcsccssesesesesscrentscsesce 200 
Power of the legislature.......sssosccoserccsses seccccassecscceees seneeess Aes 200 
The question of charter or no charter to be submitted............ 200, 201 
Act takes i E nose sosnnnnnnnnnsennnnseavnnnnsenn ` 201 


Portland— 
An aet to amend an act entitled an act to incorporate the city 
of Portland, approved October 14, 1864, and the act 


amendatory thereof, approved October 21, 1870.......... see 210 
Section 8 AmMGndedsvscsccen surrer daoi rendres oris e Einara N sane 210 
Which municipal officers shall be elected or appointed......... 210 
By whom and for what term treasurer and assessor are to be 

OLECEE Dv asescseisewcoscseucred vaxeagtase Vavsuestace Gaseitasecasti chet E 210 
Bilection: Of AUdtOoTry e saseccsstesdecsccesstecesasesssvsesevecd Sovavsvencucascess 210 
Appointment of atturney, street commiségioner and surveyor.. 210 
Their terms! of offiCE..s..sssssa sssessssasssona cesses soneeness eves ERE R 211 
REMOVES iresi ertoe aa aeaa eaa erana iaia 211 
Section 14 amended.........ss sessereeossoossse osa seeseees Saied at cesses 211 
Notice of general election to be given by the auditor...... eseese 211 
Where notices may be published.........00 sssessee prendano S diees 211 
Section 16 amended... .psssessosesess suseso sossen evocee ceceooeee eoecerseseece ; 211 
By whom the several officers and councilmen shall be elected 211 
Gection 38 amended... sessessosseesecsee seososse ias TE E 211 
Power of the council... ...... ccscssses severe EEIE pecovsessee 212, 213, 214, 215 
Police judge the judicial officer,,..... sere.. E EAE EN ESA 215 
Where to- hold Court sive. cccccssjonssasaisad air 215 
Who shall be eligible... 10... cesscsece csecces piiat EA E T iia 215 
His torm OL OCG nasen i airne eaaa a 215 
Term of first police judge appointed... sssesssesessesoseseso jaga = LD 
‘When appointments are to be, made......1sccssceee evverctee soeneasee 215 
‘When. office of police judge is to be deemed vacants.....0 cose 216 
How vacancy to be filled......sssccesseevs csssscecs sopeeoses socsssees coves 216 
Jurisdiction of the police judges... sscareccsssense cesses secese eeseneees 216 
Government of proceedings before the police judge...... seses on 216 
Trial without Jury. ...ces ceopreccesee EE E T, SA REN ves 216 
Money received from praceedings before the police judge to 

be paid to the city treasurer.,.,..c.¢cscrrcrce coscccece coceccccececgen 217 


How police judge is to dispose of fines and penalties and fees. 217 
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Portland (eontinued)— 


Police judge not required to entertain any civil action.. steenees 217 
Duty of the police judge appointed under this act.......0.cccseeee "217, 218 
His-SalaTy siscsaceWivascsecnsedcees N E T E EEEE E n 218 
Appointment of police force.......... E EE aisi 218 
To be organized by three police commissioners.........cccseseeee ; 218 
How they shall be elected..........ccccsceccscenecscees serso: ERNS s 218 
The mayor of the city to appoint.......sesesesesssesossovesssosssee ana 219 
Their term of office........... A AAR SE Eae a 219 
How to qualify...... sesssseereessres>20 EEE Dicbaganes ENT 219 
Term of office of the present police commissioners ..........ce0s 219 
Who is eligible to be police ComMiSSIONE........sc00ceeces cececeees ` 219 
How and for what term vacancies are to he filled... sssssososs. 219 
Organization of their board..........0.scseosccscsccescessescuessense cesses 220 
Power and duty of the board of police commissioners........... 220, 221 
Special policemen to receive NO PAY......sscoeeserseeceseesccececsenens 221 
Council has power to limit number of captains of police and 

regular POliceMen........ccoos serssesees EEPO utai irii “as 221 
How proceedings of the commissioners shall be kept........ wees 221 
Duty of the police judge to tax, collect and pay over, when 

acting as justice of the peace....... isi oti auis painaen 221 
Fees of chief of police........ NEEE AA T EE sbeeenceseate 221, 222 
Book of arrests to be kept by hiM..sssessesessessess eee Cadeatanee ; 222 
What it is to contain...... aira AAi R E E E sheaves 222 


Different parts of this act take effect. E EE ETA E 222 


Salem— a 

An act to amend an act, entitled an act to incorporate the 
city of Salem, approved October, 1862 ........... oeiedsdiciasas . 169 
Section 2 amended ........ A I T AET PE ie 169 
City Sa dca ctusens tues seasuaaeceus 170 
City divided into four wards ....... pias ERE LEPEN 170 
Section 5 amended....-...00 ikiskis Shalaraseesudesisebepuneewesesses sistate sei 170 
Term of office of mayor, recorder, marshal and treasurer...... 170 
Howto Þe voted LOR acts cen cdedicesisdvncsdnweseed decdssadegseseaesacisasscentan 170 
Manner of election of aldermMen......cccccsccesscnecscess EE 171 
Section -6 amended .e..ssesesessoi socssoes Parea NNa PE ET ; 171 
Mayor and aldermen to comprise the common council ......... 171 
-Their exclusive POWETS cccceccccesesseese cvsenees Saai sasana eeiewosees 171-174 
Section 9 amended ...... suabu ensues REA PE 174 
The marshal to be chiet of police sesssesessesesernoesaeroroneneeeneee 174 
His duties and powers as such........... EE E ER siisi 174 


Section 16 amended eacceeceeee escita SSRESCSTSESSHUE SCHHHESESHSTHH SESH ST SH SSEHS ETEERE _— 174 
Publication of ordinances .....csccccccssnsses cesses cecenc tienes serscsecees 174, 175 


INDEX. 
Salem (continued)— 
Validity of ordinances ...sssssosossssssossoosssassosresae ssatssovessss ján 
How they become valid......sccccssoaccceeesccces ossosa PEEN EA 
Disposition of ordinances by the mayor, in case he does not 
ADOPTON O aea Er EE E EA ; 
Action of the council thereon ..........csc0+ cescssseecsseseveseee Keieesae ; 
Act goes into effectb......sssessces.euovs sessssessiseoso se POTER aiidns 
Scio— 
An act to amend an act, entitled an act to incorporate the 
city of Scio, approved October 24, 1866........... +000 Vesaire 
Section 6 amended issrerirsssi sccsdessensedevnsevecetscdsncd vesseuses avarsi 
Who compose the common council e..s.esssessssesseseos cesses sevens sai 
Their exclusive power regarding election of officers, and fill- 
ine VACAU CIOS nae oree agano EEEE 
When to moot osbir denian e ae a a sivi 
Their POWEYS......cecees sesoeee EE E sea sunae eeiccusesscusumess 
ACE takes oett saoid cues vitivcoeses onana <soesees EREE š 
RESOLUTIONS. 


Senate Joint Resolutions. 


S. J. R. No. 1— 
That a committee of two from the senate and three from the 
house be appointed to wait upon the governor and inform 
him of the organization of both houses...... s.s... ARNE. ‘dee 


S. J. R. No. 2— ; 
That a committee of two upon the part of the senate, and a 
‘ like committee. upon the part of the house, be appointed 
to report joint rules for the government of the two houses 


S. J. R. No. 8— 

That a joint committee, composed of two from the senate and 
two from the house, be appointed to examine the books 
and accounts of the superintendent of the penitentiary for 
the last tWO YeATS......ssccccccsces sevens ssessees PE EEE sedans 


S.J. R. No. 4— 

That there be appointed a joint committee, consisting of three 
on the part of the senate and a like number on the part 
of. the house, who shall visit and examine into the con- 
dition of the insane of this state........cssssesssccccccece ocoesosse 
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8. J. R. No. 5— 


That a committee of two upon the part of the senate anda 
like number upon the part of the house be appointed to 
examine the books and accounts of the late state treasurer 


S. J. R. No. 6— Pa 


That a joint committee of three be appointed upon the part of 
the senate, and four upon part of the house, on retrench- 
ment and reform, whose duty it shall be to examine all 
abuses in office, also to ascertain the amount of labor per- 
formed by the various officers of the state and counties, 
and ascertain the amount of compensation required........ 


S. J. R. No. 8— 
That the joint committee on retrenchment and reform be au- 
thorized to appoint a clerk... eeeeven @FOCOCOCHHHOH CHOHHEEHOE CHOKE HHEOD SHUEEE 


S. J. R. No. 9— 
That the joint committee to examine the books of the late 
state treasurer be allowed a clerk, the same to be ap- 
pointed by said committee aeeeee POCO oO oReE PEST EREH Oe SeeeEs FOnOT » BDEOEe 


S. J. R. No. 10— 


That the committee on ways and means of the senate and the 
committee of ways and means of the house, be author- 
ized to meet as a joint committee of the two houses, for 
the purpose of taking into consideration that portion of 


the governor’s message relating to the financial condition . 


of the state, and that said committee be instructed to take 
into, consideration all bills regulating the fees ot clerks 
: and sheriffs, and to report by bill upon the same.........00 


S.J. R. No. 11— 


‘That the joint committee on joint rules be instructed to re- | 


port an amendment to the joint rules, to provide for 
s reading messages from either house at the time of receiv- 
ing same, or as soon thereafter as practicable..........0ses i 


8. J . R. N O. 12— ; 
That the committee on printing of the two houses be author- 
ized to appoint a state printing expert to serve during the 


present session of the legislative assembly at a compensa- 


tion not to exceed $5 per day, and that the committee be 
instructed to prepare and report as soon as practicable a 


229 


229 


230 
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bill for an act fixing the compensation of state printer, to 
take effect at the expiration of the term of office of the 
present state printer, and a bill for an act authorizing the 
secretary of state to purchase and furnish the state printer 
with paper, as other supplies are furmished.......cccssscescssoes 231 


S.J. R. No. 17— 
That the thanks of the people of the state of Oregon are due 
to Brevet Brigadier General Jefferson C. Davis, for his 
courage, gallantry and indomitable spirit in quelling the 
recent outbreak of the Modoc Indians....... nr ee seas 231 


S.J. R. No. 20— 


That our senators and representatives in Congress be instructed 
and requested to secure the passage by Congress of a 
law prohibiting the taking of salmon in the Columbia 
river in traps, nets, seins or other contrivances with 
meshes or apertures less than four inches square; to pro- 
hibit the taking of salmon by any means in said river 
between the hours of 9 o’clock a. m. Saturday, and 6 
o’clock p. m. Sunday; to forbid the taking of salmon in 
said river between the 15th day of July and the 1st day 
of September in each year; and to make such ‘provisions 
as may seem to be necessary for the fostering and growth 
of the fish and the protection of the fish interests............ 232 


8. J. R. No. 22— 


That the legislative assembly meet in joint convention at 2 
o’clock p. m. on the 21st day of October, 1874, in the hall 
of the house of representatives, for the purpose of electing 
a state librarian, clerk of the supreme court, threé pilot 
commissioners, and such other officers as may be required 
by law to be elected by such joint convention .......00sssser 233 


S. J. R. No. 25— ; 
That the secretary of state is hereby authorized and directed 
to cancel of record, by entering satisfaction in the name 
of the state of Oregon the judgment of $1,622 69, in the 
` , case, aforesaid of the state of Oregon vs. S. E. May, 
Jesse Applegate, et al...cccosscssees EEN Sali EES i 234 


S. J. R. No. 26— 

= That a joint committee shall be appointed, consisting of one 
on the part of the senate and two on the part of the 
monte ao duty it shall be to investigate the proceed- 
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ings of the said Willamette Valley and Cascade Moun- 
tain Wagon Road Company, and make a full and com- 
plete report at and to the next session of the legislative 
assembly of the state of Oregon during the first week of 
said session, of the manner in which the said road has 
been constructed, and in which said lands have been ap- 
propriated and disposed of by said corporation, thenumber 
of miles of said road which have been completed and the 
character of the work done. And said committee shall 
have full power tosend for persons and papers, and to in- 
vestigate fully the whole proceedings of said corpora- 
tion in relation to said road and the lands and privileges 
granted for the construction of the SAME...... ...seeceseseccees 236 


S.J. R. No. 28— 

That the superintendent of the penitentiary be, and he is, 
hereby authorized to lease by contract, in the name of 
the state, all available convict labor, to the highest re- 
sponsible bidder, at rates not less than fifty cents per day 
per convict, for a term of years not exceeding four in any _ 
one lease, said labor to be performed within the prison 
bounds and under the charge of the state...... .sssseseeeeee 237 


House Joint Resolutions. 


H. J. R. No. 2— . l 
That a committee of three be appointed to act with a like 
committee on the part of the senate to secure a suitable 
place for holding the joint convention............ sau davatenvsaes 236 


H. J: R. No. 4— - 

That a joint committee, composed of three from the house 
and two from the senate, be appointed to compute the 
number of miles traveled by each member of this legis- - 
lative assembly, to attend the present session, and report 
the same to the respective houses as soon as practicable; 
and that in drawing his warrants upon the treasurer for 
mileage of said members, the secretary of state be gov- 
erned by the computation ot said committee...... PNTA 239 


H. J. R. No. 5— : 

That a committee of three on the part of the house and two 
on the part of the senate be appointed to take into con- 
sideration that portion of the governor’s message which 

- relates to salmon and salmon fisheries in the state of 
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Oregon, and that they be requested to report their find- . 
ings in regard to the same to both houses of this legisla- 
ture atas early a day as practicable............ PATEA E n 240 


H. J. R. No. 7— 
That a committee of four on the part of the house and three 
on the part of the senate be appointed as a joint stand- 
ing committee on railroads........ IEE EES E TD 240 


H. J. R. No. 11— * 


That the state of Oregon hereby elects to select the swamp 
and overflowed lands within her boundaries by agents of 
the state; and the proper officers of this state are hereby 
instructed to furnish to the department of the interior 
such evidence, and in such manner, of the swampy char- 
acter of these lands as the said department shall prescribe, 241 


H. J. R. No. 12— 


That an evening be set apart, and the state geologist be 
requested to report the progress made by him, and his 
plans for future WOrk.......0..cccecceseee vosossees E ETT s 242 


EH. J. R. No. 15— 


That the joint committees, having clerks employed, are 
instructed to pay not to exceed three dollars per day for . 
actual time that services have been rendered.....sseseesessese 242 


H. J. R. No. 16— , 
That the committee of the two houses, on public lands, be 
constituted a joint committee to investigate and report 
upon the present condition and management of the state 
lands by the state board of land commissioners * 243 


H. J. R. No. 17— 


That ‘the joint committee on retrenchment and reform be, 
and hereby is, instructed to ascertain and report to this 

3 assembly the most reasonable terms upon which rooms 
can be leased for the use of offices and the various f 
departments of state, for the ensuing two years... SRE 243 


H. J. R. No. 18— 


That the state geologist be and is hereby invited to address 
the legislative assembly (as provided for in house joint 
resolution No. 12); at Reed’s Opera House, on Wednesday 

_OVENING, Bb 7 O'CLOCK...... cece secrrcees ervsscece senseeess sence recoest 244 
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H. J. R. No. 21— , ` 
That the secretary of state be and he is hereby directed to 
lease, for the term of two years, all the offices and rooms 
necessary for the use of the state and all state offices, on 
terms not to exceed the sum of fifteen hundred dollars 
per annum; provided, the secretary of state shall not 
remove from the rooms now occupied, at a loss to the 
state, he taking into consideration the cost of removing, 
refurnishing, etc.; provided, also, that he can obtain 
suitable rooms for Said. SUM........c000 eeeseeose ecssesese esacacoes cess 


H. J. R. No. 22— 

That the committee of ways and means of both houses be and 
they are hereby instructed to report to their respective 
houses the per diem of the several clerks, sergeants-at- 
arms, doorkeepers and pages of the legislative assembly 


At this session eese ecsesesss covcssces coseesece eves sessa ssseesses assesses e. 
H. Je R. No. 23— 
That rule No. 11 of joint rules be and is hereby repealed....... 
MEMORIALS. 


Senate Joint Memorials. 
S. J. M. No. 2— 


Representing the condition and population of Umatilla res- 
ervation and urging upon congress the propriety of ex- 
tinguishing the Indian title thereto and throwing it open 
to settlement and asking for the early passage of an act 
to that effect... sscccececsseseecesserers coseccnve sessssoes secsoesce roses o 


S.J. M. No. 3— 

Asking congress to pass an act to provide for the reimburse- 
ment of the state of Oregon of $2,986 21, paid pursuant 
to an act for the relief of George Abernethy, approved 
October 22, 1872....... e seceeceee cvensceas coseeons eresevoe bcconee sesso: 


S. J. M. No. 4— 
Praying congress to grant an appropriation sufficient to com- 
plete the improvement of the Willamette riVer.s.ssssse seses 
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S. J. M. No. 5— 
Praying congress to enact a law making all future interest- 
‘ bearing bonds, or other obligations of the United States, 
taxable as other property is taxable, and to provide for 
substituting taxable bonds for those exempted from tax- 
ation as soon as practicable..........sesesssesesoseaveessesesoeoososa 


S. J. M. No. 6— 

Praying congress to make an appropriation of fifty thousand 
dollars, or such other sum as may be deemed sufficient, 
to be expended under the authority of the war depart- 
ment, to aid in the construction of the southern Oregon 
WAG OM LOA wie cous tensace degaves chewed olowcden co E sa egcaes 


House Joint Memorials. ` 


H. J. M. No. 1— 


Praying congressional aid for the improvement of the 
Coquille river at its mouth ....s.sessssessssess oesessess sonees PR 


H. J. M. No. 3— 
Praying an appropriation by congress of $25,000 for the im- 
provement of the Yamhill river..........scceecscesceee secscsecnes š 


H. J. M. No. 4— 

Memorializing congress to make an appropriation for the 
sufferers of the Modoc Indians and the spoliation claims 
of our citizens growing out of the depredations of said 
Indians .....cossscevseseee EET A E A veccsousnc’ 


H. J. M. No. 5— 
Asking congressional aid inthe sum of $80,000 to be ex- 
' pended in the construction of a military wagon road 
from some point on Ilinois river, in Josephine county, 
to-the town of Chetco, in Curry county, Oregon........ ak 


H. J. M. No. 6— 
Asking congressional aid to the amount of $5,000 for the 
purpose of surveying and buoying the channel of the 
mouth of Nehalem river.....cceesssseeccenveee E sesasee 


H. J. M. No. 9— 
Renewing the oft-repeated requests for aid in the construc- 
tion of the Portland, Dalles and Salt Lake Railroad, 
; and praying the congress of the United States to grant 
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a to the Portland, Dalles and Salt Lake Railroad com- 
pany the right of way, lands for depots, stations, ete., 
for a branch road from some point on the main line in 
the vicinity of Baker City, through Grant county, by 2 
the head-waters of the Santiam, to an intersection of 
the Oregon and California Railroad not further north 
than Salem, Marion county, and not further south than 
p Harrisburg, in Linn county; and such other aid in. the 
construction of the said branch road as may be reasona- 
ble and just......000scccecece reese AEE EAE EAA PE T 261 


H. J. M. No. 10— 
Petitioning congress to so modify the duty laws of the 
< United States as to exempt burlaps and jute, and the 
manufactory thereof, from Gutby.....scececseececeee sosesvers ssena 263 


H. J. M. No. il1— 
Asking congress to pass an act establishing certain post 
— roads in southern and southeastern Oregon eseese adausi 264 
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TO DECISIONS OF THE SUPREME COURT. 


ACKNOWLEDGMENT. = 
Parol evidence inadmissible to impeach an acknowledgment, when.— 
Dolph ys: Barney esere csc deed ereire asaan Unia E iua SARE 612, 740 
APPEAL. ` 


Dismissal of appeal is equivalent to regular affirmance of the judg- 
ment.—Simpson vs. Prather.......sseesesessesosoesessose soscosccssessessce 558, 561 


An order to be appealable is one which not only affects a substantial 
right, but one which in effect determines the action — When 
the state appeals in a criminal action notice of appeal must be 
served upon the respondent in person, if he is a resident of the 
county, and also upon the clerk. If respondent is nota resident 
of the county, notice must be served upon his attorney and 
also upon the clerk, and the return should show that the re- 
spondent is not a resident of the county.—State of Oregon vs. 
DON Daae a AE alee E T E tends 573 


It is not a sufficient ground to dismiss an appeal, that no bill of excep- 
tions was filed in the case, if any of the errors assigned other- 
wise appear upon the record.—Taylor vs. Patterson & Co........ 618 


Rules in relation to notice of appeal in Lewis vs. Lewis applied and 
approved.—Christian vs. HVans......sccocse ssssestetceseetacsecseseceses 886 


The recorder of the city of Corvallis is ex officio a justice of the peace 
and an appeal will lie from his judgments to the circuit court.— 
Sellers vs. Corvallis......... secessueosoecoe coosecosococoevosesesosesossos resos SOL, OOF 


f 


INDEX. 6l 


The service and filing the notice of appeal is indispensable in order to 
give this court jurisdiction.—A waiver of the filing by the stip- 
-ulation of the parties is “not the equivalent of the filing of the 
notice.—Congent, though it may waive error, cannot confer 
jurisdiction.—Oliver vs. Harvey....... E E E E PEA we 879 


An appeal in a criminal case does not vacate the judgment appealed 
from in the court below.— When an appeal in a criminal case 
abates by the death of the prisoner, the judgment in the court 
below is left in full force for the costs and disbursements of the 
action.—_A judgment in a criminal action, so far as it requires 
the payment of money, whether the same be a fine or costs and 
disbursements of the action, or both, may be enforced as a 
judgment in a civil action.—In all cases of the commission of a 
felony the state has alien from the time of such commission 
upon all the property of the defendant, for the purpose of satis- 
fying any judgment which may be given against him for the 
costs and disbursements in the proceedings against him for such 
crime.—U pon a proper showing the party injured is entitled to 
relief from the illegal and fraudulent taxation by a county 
clerk of the costs and disbursements in a criminal case.-— Whit- 
ley Vs. Murphy et al......sssoccsssevecs sosevesoo cosecsenscsseas oeeesosseseesse 932-939 


APPEARANCE. 


The voluntary appearance of a defendant in a cause is a waiver of the 
service of summons and complaint.—In an action for damages 
arising on contract no proof of damages is required where 
judgment is rendered for want of an answer.—The granting 
a motion to set aside a default is in the sound discretion 
of the court; and unless it clearly appear that such dis- 
cretion has been abused, the appellate court will not interfere.— 

In such case the correct practice is for the defendant to present 
his answer properly verified when the motion to set aside is _ 
called for hearing.— White vs. The N. W. Stage Co............ 606-608 


ADMINISTRATOR. 


An administrator has no authority to institute a suit to set aside a 
conveyance of real estate made by his decedent in his lifetime, 
without leave first had and obtained from the county court or 
judge thereof.—The right of an administrator to the possession 
of the real estate of his decedent is temporary, and is limited to 
the purposes of administration.—It would be an unsafe rule to 
allow an administrator of an estate upon his own motion, and 
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Administrator (continued)— 


without any showing of a necessity therefor, for the purposes of 
administration, to engage in litigation concerning the title to 
the realty of an estate. In such cases the heirs-qt-law are the 
real parties in interest, and should be allowed to control such 


litigation—King et al vs. Boyd... ...cccssscssssceee ossessooe socsesees 406-7-8-9 


When an administrator is ordered to file a new undertaking and fails 


to comply with said order, thenceforward his authority shall 
cease, and he shall be deemed removed and his letters revoked. 
One who purchases land at a sale by an administrator who has 
been thus disqualified, without knowledge of his disqualification 
will be entitled to relief in equity.—A purchaser under an order 
of the coGnty court to sell land of a decedent, has no right of 
appeal from such order, although it should be obtained by an 
improper party, unless such purchaser should be (an heir or 
devisee of sueh decedent) a party required by statute to be made 
a party to such proceeding; neither has such purchaser any 
right of appeal under the statute from an order of confirmation 
of such sale.—Levy et al. vs. Riley, Adm ’r.........0..csecsece coreseess 


ARREST. 


An intentional shooting of one person by another, which results in 


death, is sufficientin law to constitute probable cause for the 
arrest of the person who did the shooting, although a jury 
may find from the evidence that the shooting was in self- 
defense.—An intentional killing with a deadly weapon is 
prima facie evidence of probabie cause for arrest and presen- 


tation before the grand jury—Glaze vs. Whitley......... Sroa 679, 685 


BOARD SCHOOL LAND COMMISSIONERS. 


Upon an application to the board of school land commissioners to 


purchase a part-of the 36th section (school land) under the law 
of 1868, the first applicant is entitled to preference after the six 
months have expired in which settlers are required to make ap- 
plication.—The decision of the board of school land commis- 
sioners is final so far as the interest of the state is concerned, 
but does not prevent a party from showing,in a proper pro- 
ceeding, that a deed made by the board was obtained through 


fraud or upon false testimony—Hurst vs. Hawn........ leew 915, 919 
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CONVICTION. 


* 


A conviction, under a city ordinance, for “t disturbing the peace,” or 
for ‘‘ fighting in the streets,” cannot be pleaded in bar to an 
indictment in the circuit court for the assault and battery com- 
mitted atthe same time.. The two offenses are not identical.— 


State of- Orecon: vss OLY varroa aE AEE E e aSa 340-348 


‘CONVEY ANCE. 


A conveyance, the consideration of which is marriage, is valid. (See 
marriage.)—Bonser VS. Miller (TEET) 0 CSCECOCOEE pee see SOCRHHHERE ga eneeeeesssetttey 


COMMON COUNCIL. 


Power of, under charter.— The Salem Water Company vs. The City 
of Salem.........00 atai OOTU seesce erinan aoni oe eeseeeee Darida 


CHARACTER. 


ee 
. 


The question of character is one which the defendant alone has a right 
to enter into, and, when he has done so, the prosecution, in 
rebuttal, is permitted to show only his general bad character. 
Proof of particular facts is inadmissible.— State of Oregon vs. 
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TES a ai h a Ya aha ies EE ncea aca A EEA es Sasa ew seins 699-708 


CONTRACT. 


The doctrine that if one receives the benefit of another’s work or 
property he is bound to pay for the same, applies as well to 
corporations as to individuals in cases where there is no re- 
striction imposed by law upon corporations, but: where there 
exist legal restrictions the law will not imply any such agree- 


ment.—Springfield Milling Co. vs. Lane county......... ERER .„889, 891 


COURTS. 


County Courts, in exercising judicial powers in probate business, 
should be regarded as courts of general and superior jurisdic- 


? 


tion.—Tustin vs. Gaunt....cccccessesess P EEEE ee E EEA A 881-2 392 


Whenever their proceedings and judgments{come in question collat- 
erally, they are.entitled to all the legal. presumptions pertain- 
ing to the records of courts of superior jurisdiction.—A court 
of superior jurisdiction is one whose decisions are conclusive if 
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Courts (continued)— 
not removed toan appellate court. Such court is competent to 
decide on its own jurisdiction, and to exercise it to final judg- 
ment without setting within its proceedings the facts and evi- 
dence on which it is rendered. Its record is absolute verity, 
and cannot be impugned by averment or proof to the contrary. 
No judicial inspection behind the record can be had save by 
appellate power.—A court of inferior jurisdiction is one so con- 
stituted that its judgments can be looked through for the facts 
and evidence necessary to sustain them.—The facts necessary 
to give such court jurisdiction must appear upon the face of its 
proceedings, or they will be treated as mere nullities.—The pro- 
ceedings and judgments of county courts in probate matters 
import absolute verity, and whenever they come in question 
collaterally cannot be impeached by evidence aliunde the rec- 
ord; but may be impeached by evidence appearing upon the 
face of the record showing a want of jurisdiction in the court.— 
Under the code the record includes all the papers and proceed- 
ings contained in the judgment roll.—A want of jurisdiction 
appears upon the face of the record whenever what was done is 

~ stated in the record, and which having been done is not suf- 

ficient in law to give the court jurisdiction.—Legal presump- 
tions do not come to the aid of the record, except as to facts 
touching which the record is silent.— When the record is silent 
as to what was done, it will be presumed that what ought to 
have been done was not only done, but rightly done. If ap- 
pellant was a minor, and had no guardian when the order of 
sale was made, it was the duty of the court to appoint one be- 
fore making such order; but the record being silent, the law 
presumes the court did its duty.—The proceedings and orders 
of the county court pertaining to the sale of the land in ques- 
tion, could not be impeached by parol evidence aliunde the 
record.—Ib. 

A term of the supreme court, appointed by an order of the court, 
is a regular term.—Moore vs. Packwood et al...,...............861, 865 


CORPORATION. 


When a sufficient amount of the capital stock of a private corpora- 
tion has been subscribed to authorize the stockholders fo pro- 
ceed to the election of directors, after the election thereof assess- 
ments may be legally made, upon the unpaid stock so subscribed, 
and this, though the corporation has increased its capital stock 
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Corporations (continued)— 
and the entire amount of the shares of the original stock and of 
the increased stock has not been subscribed.— Willamette. 
Freighting Company vs. Samuel Stannus......esscecccee 347, 355-6-7-8 


It is otherwise, where subscription to the entire number of the shares 
of the original as well as'any contemplated increase of stock 
has been made å condition precedent to the exercise of the 
power of levying assessments.—Stannus subscribed for and 
took twenty shares of stock in a private corporation, and 
promised to pay the company therefor at the rate of fifty dollars 
per share in gold coin. The only conditions upon which the 
subscription was made were t? ose contained in the articles of 
incorporation and the by-laws and in the instrument signed by . 
those subscribers to the stock, which provided only that no 
assessment upon the shares subscribed should become due prior 
to the first of April, 1870, all the assessments having been made 
subsequent to that time. Held, that his liability to pay for the 
shares so subscribed was not upon condition that he should not 
become liable until the whole stock was subscribed. Held, 
also, that the doctrine that a subscription for stock in a corpora- 
tion whose capital stock is fixed at a certain amount, or is to be 
determined by the directors, is conditioned that the subscribers 
shall not become liable until the whole stock is subscribed, can- 
not apply in this case, for the proportion of stock necessary to 
be subscribed before the election of directors, or rather before 
the organization of the company, was duly subscribed and 
‘taken before the business of the company was proceeded with.— 
Subscription to the entire amount of stock of a corporation is 
not a condition precedent to legal corporate existence in this F 
State.—The doctrine that whenever a corporation is so organ- 
ized as to be capacitated to prosecute its business, it has, through 
its board of directors, the power to levy assessments, is in 
harmony with the general incorporation laws of this state.— 
Wherė assessments upon stock were levied by the stockholders 
; by virtue of a by-law framed and adopted by the stockholders, 
a stockholder who assisted in framing the by-law and gave his 


voice for its adoption, is estopped from questioning the legality 
of the assessments.—Ib. 


Courts cannot disregard as illegal or unauthorized the dealings and 
acts of private corporations which, on their face or according to 
their apparent import, are within their charters or articles.— 
Artificial bodies, like natural persons, are entitled to the bene- 
fit of Bi a which imputes honesty rather than wrong to 
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Corporations (continued)— 
the conduct of men.—Corporations are bound by their simple 
contracts and by other acts of their officers and agents per- 
formed in the discharge of their ordinary duties.—Fink vs. 
Canyon Road COs oriire earrainean E E EION aika EA T 


Corporation has no legal right-to appropriate a highway established 
by dedication and user without making an agreement with 
county court in relation thereto.—Douglas Co. R. C. vs. Solomon 
Abrahams. ........ EAS PONI TA E T S 


CONTRACT—GOLD COIN. 


Although our statute requires (or at least contemplates) that a con- 
tract for the payment of gold coin, to be valid, must be in writ- 


ing; yet the rules of pleading in such cases do not require the 


complaint to aver that such agreement wasin writing.—The 
. statute above referred to, and commonly known as the 
specific contract act, dves not operate to change the rules of 
pleading in actions to recover gold coin, but only requires a 
different quality of evidence.—Quaere, Whether the weight of 
authority does not maintain that-a recovery may be had for 
gold coin,.on a verbal agreement, independent of statutory 
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aid?—Taylor vs. Patterson & Co.......0.sccceeee Erari AN 618, 623 


Our statute contemplates that in order to obtain a judgment for gold 
coin the contract should be in writing, but under the rules of 
pleading it is not necessary the contract should be averred to 
be in writing, but if questioned or denied it must be proved on 
the trial by the writing—Russell vs. Swift..........0.secssees asirdi > 


DEMURRER. 


Where a demurrer is waived by the filing of an answer, no errors can 
be assigned in the appellate court upon the judgment of the 


circuit court overruling the demurrer.— Where an instruction | 


is refused, the correctness or incorrectness of which depends on 
circumstances not disclosed in the record, its applicability will 
not be presumed. The party complaining must show its rele- 
yancy affirmatively.— This court will not presume a state of 
facts in order to find error, but every presumption will be made 
in favor of the ruling of the court below.— Richards, D. A., 
respondent, vs. Fanning, O. O., appellants ......cccsessceeee crrereees 
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INDEX. - 67 


DONATION ACT. 


The language of the donation act of September 27, 1850,,operated in - 
favor of the actual settler who was under no disability, as a 
present grant, and vested in the donee a legal title to the land 
before the issuing of the patent.— By the operation of the dona- 
tion act the donee acquires the land in fee subject to the condi- 
tions specified in the act. They are conditions subsequent, and 
it is in the power of the donee to render the estate absolute 
by performance of the conditions.— The proviso in the 4th sec- 
tion of the act, that no alien shall be entitled to patent until he 
becomes naturalized, does not render the grant void upon the 
death of such alien without naturalization.— Blakesly vs. Cay- 
WOO CEE E A ASN EPEE EERE 359, 365, 370 


The donation act is a grant in presenti, of an estate in fee, subject to 
be defeated by noncompliance with the conditions subsequent 
therein expressed.—U pon compliance with the requirements of 
said act, title vests in virtue of the act itself.—The issuance of. 
patent under the act is a ministerial act, and the patent is mere 
evidence of title in the class of cases to which this belongs.— 
Where W. and wife resided upon and cultivated a land claim 
under said act, and made proof of compliance with the require- 
ments thereof, they have had, since the amendment of 1854, 
full power of alienation by deed before the issuance of patent.— 
W. and wife, after full compliance and proof, and since the 
passage of said amendment having alienated by deed, the wife 
having died before issuance of patent, the patent when issued 
being to W. and wife and their heirs—Held: That the sale 
was valid and effectual to pass the title, and bound the title 
which would otherwise have come to her heirs by reason of her 
death.— Under the laws of Oregon a deed of quit-claim and re- 
lease is sufficient to pass all the estate which can be conveyed 
by a deed of bargain and sale.— Where the certificate of an 
officer to acknowledgment of a deed appears on its face to be 
in substantial compliance with the statute, parol evidence to 
impeach it is inadmissible, unless there are allegations in the 
pleadings to warrant it.—The law presumes that a person act- 
ing in a public office was reguiarly appointed to it, and also 
that official duty has been regularly performed.—The courts 
are charged with knowledge of the acts of the legislative assem- 
bly, in virtue of which county superintendents of common 
schools proceed in the sale of school lands to private individu- 
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Donation Act (continued)— 

als.—The deed of such superintendent is to all intents and pur- 
poses a patent from the state, and if regular on its face, the 
power of the grantor need not be first shown in order to admit 
the deed. It will be presumed until the contrary is shown.— 
Error must be affirmatively shown by the record, it will not be 
presumed.— Where a record which is offered in evidence is in- | 
terlined, erased and mutilated, the interlineations, erasures and 
mutilations should be fully and satisfactorily explained, espec- 
ially where it is sought, by a record in such condition, to con- 
tradict a certified copy which appears to have been formally 
and regularly transcribed.—In order to overcome such certified 
copy by a record in which erasures, interlineations and mutila- 
tions appear, the offer should be to prove that the certified 
copy was not a true copy of the record at the time it was 
made.—A deed containing a covenant of warranty operates to 
transmit any after-acquired estate of the grantor.—Error does 
not render a judgment void when attacked collaterally. —A 
judgment is only void when the court rendering it had not | 
jurisdiction of the parties or the subject matter of the contro- 
versy.—The provision of the code, that when a sale is made of 
real property upon execution and the real property cousists of 
several known lots or parcels, they shall not be sold separately, 
is directory.—An order confirming the sale upon execution is a 
conclusive determination of the regularity of the proceedings 
concerning the sale, as to all persons in any other action, suit 
or proceeding.— Where the preceding and necessary steps have 
all been regularly taken, asheriff’s deed is evidence of title, 
and the recitals therein are prima facie evidence.—In eject- 
ment, where both parties derive their title from the same per- 
son, neither is at liberty to deny that such person had title.— 
A certificate of purchase at a tax sale does not convey a legal 
title. It is, however, evidence of an equitable title—A party 
claiming any rights under a tax sale certificate must first show 
strict compliance with the statutes in all steps necessary to be 
taken previously to the execution of such certificate-—A decree 
which operates as a deed may be admitted as evidence in an 
action of ejectment.—A tenant in common of real estate may 
recover the entire common property in ejectment as against a 
stranger.— Where an answer sets up a full and complete legal 
defense to an action, a cross-bill in equity cannot be filed under 
section 377 of the code—Dolph vs. Barney......s0.sseccsrssssseereeeOL2, 740 
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DEDICATION. 


A dedication to public use may be by parol as wellfas by deed.— To 
constitute a dedication by parol there must be some act, or acts, 
proved, evincing a clear intention to devote the premises to the 
public use.— If one owning lands, or having an equitable inter- 
est therein (subsequently acquiring the title thereto), lays out a 
town thereon, and makes and exhibits a map or plan thereof, 
with spaces marked streets, alleys, public squares, parks, etc., 
and sells lots with clear reference to said map or plan (though 
unrecorded), the purchasers of lots in said town acquire, as 
appurtenant thereto, every easement, privilege and advantage 
which the map or plan represents as part of the town.— Upon 
the sale of lots, with such reference to the map or plan, the 
dedication of the spaces marked streets, alleys, public squares, 
parks, etc., becomes irrevocable.— Formal acceptance by the 
corporate authorities is not necessary.— Where the dedication 
is irrevocable it need not be followed by immediate and con- 
tinued use.— Whatever is sufficient to direct the attention of a 
purchaser to the prior rights and equities of third persons, or of 
the public, so as to put him on inquiry into ascertaining their 
nature, will operate as notice.— Notice should, with rare excep- 
tions, be implied where one is shown to have such knowledge 
as would superinduce further inquiry in an honest, conscien- 
tious man.— Carter et al. vs. City of Portland...............00 cesses 417-482 


DIVORCE. 


A divorced wife cannot maintain an action at law against her divorced 
` husband, upon an implied contract arising during coverture.— 
Pittman vs. Pittman .........06 ssssceee E E E vessesee. 344-347 


Cruel and inhuman treatment; what constitutes.— Smith vs. Smith, 654 


DECREE.. 


Ł 


A party is too late, who applies seventeen months after entry of a 
decree, for leave to amend the same without showing excuse for 
the delay.— Chapman vs. Wilbur.......0..seccssessecssees P Sesteaess 877 


DEFAULT. 


The granting a motion to set aside a default is in the sound discre- 
tion of the court, and, unless it clearly appear that such discre- 
tion has been abused, the appellate court will not interfere.— 
White vs. The N. W. Stage COsesessonseeresesesssen seasereeesersersessee — 606 


TO INDEX. 


DAMAGES. 


In an action for damages, arising on contract, no proof of damages 
is required where judgment is rendered for want of an answer.— 
White vs. The N. W. Stage OO .cccccccdcesceass. ccovssavecccscisensvedecsc 


DEEDS. 


To Popery construe a deed it must be taken by its four corners, and 
the intention of the parties, when discovered, must be carried 
out.— Whatever is sufficient to direct the attention of a pur- 
chaser to the prior rights and equities of third persons, so as to 
put him on inquiry into ascertaining their nature, operates aS 
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notice.—Behlman vs. Coffin and Carter,........ ii siee baw padsiaswenden . 396-7-8 


In suits to correct or reform a deed or written contract on the ground 
of mistake, the complaint should show distinctly what was the 
original agreement and understanding of the parties, and 
should point out with clearness and precision wherein there was 
a mistake, and should also show that the mistake did not arise 
from the gross negligence of the plaintiff.—In such a case the 
complaint should also state some circumstances relating to the 
nature or situation of the property, which show that an unfair 
advantage has been gained by the defendant through the mis- 
take, and that it is against good conscience to allow the mistake 
to stand.—Lewis vs. Lewis........ E E EE EERE raei 


Under the laws of Oregon, a deed of quit-claim and release is suffi- 
cient to pass all the estate which can be conveyed by deed of 
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bargain and sale.—Dolph vs. Barney .eesssessssese.. ssssscececceserses OLZ-740 


Deed of superintendent is a patent from the state.-—J0. 


A deed containing a covenant of warranty operates to transmit any 
after-acquired estate of the grantor.—Zb. 


Sheriff’s deed when evidence of title-—Dolph vs. Barmey.......s.sccooseee 


An unrecorded deed has the effect to carry the legal title as against all 
persons having actual notice ot its existence.— The protection 
of the statutes, in relation to recording deeds, only applies in 
favor of parties who have acted in good faith.— A conveyance, 
though duly recorded, passes no title whatever when taken with 
a knowledge of the existence of an unrecorded deed.— A deed, 
though not entitled to record, but which has been recorded, 


t 
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Deeds (continued)— 
while it does not operate as constructive notice, may operate as 
actual notice.— The rule, as to notice, in Bonham vs. Coffin 
et al., affirmed.— If one has notice of the equities of prior pur- 
chasers, before he pays the purchase price of land, and yet 
makes payment, he cannot claim the rights of a bona fide pur- 
Chaser.— Musgrove vs. Bonser .......00ssseos cesses teecseesecseers PEE 855-861 


ERROR: 
| 


It is not error for a court to refuse to instruct abstract propositions of 
law, however correct, or to instruct as to a hypothetical case 
upon which the jury is not called upon to pass.—Shattuck vs. 


It is not error to refuse instructions, however correct in principle, 
where there is no testimony tending to prove the facts material 
in the issue on trial.—Testimony going to show that a witness 
has made, at other times, statements inconsistent with his 
testimony, is an impeachment of his general character for truth 
and veracity, and in such a case evidence of general good 
character for truth and veracity may be offered in rebuttal. 
Evidence of good character is admissible whenever the character 
of a witness has been impeached in any of the ways permitted 
by the statute.-—Glaze vs. Whitley........ pitia aiena aa 0 l OOO 


Error must be affirmatively shown by the record, it will not be pre- 
sumed.—Dolph vs. Barney........... sce T E cask ionas 612, 740 


— 


Error does not render ajudgment void when attacted collaterally.—Ib. 
EXECUTOR. 


Where an executor purchases through an agent a parcel of land be- 
longing to the estate under his care as such, and suit is brought 
to set aside the sale and cancel the deed, neither he nor his 
heirs will be allowed interest upon the price paid for the same.— 
Layton and Layton vs. HOgUe......ssesesesesee serseeveeseoesoee- sesesessos 562 


ESTOPPEL. 


If the seisin or possession of a particular estate is affirmed in the deed, 
either in express terms or by necessary implication, the grantor 
and all persons in privity with him are estopped from ever af- 
terwards denying that he was so seised and possessed at the 
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Estoppel (continued)— 


time he made the conveyance—the estoppel works upon the 
estate and binds an after-acquired title as between the parties 


and privies.—Taggart vs. Risley........0sscssssescssesees PEE e.e... 328, 329 


Ancient, doctrine, that estoppel grows out of warranty, departed 


from.—Ib. 
EASEMENT. 


One who has a right to the enjoyment of an easement has a right to 


enter for the purpose of repairs, as against the owner of the 
servient estate, whenever the easement cannot be otherwise en- 
joyed; and he has the right to dig up and use the adjacent soil 
for the purpose of repairs whenever there is no other mode.— 


Thompson Vso UO POW siiesisnesscsceustscevensecrevaved.onosiweselavevoecceasses 473, 480 


EXECUTORS. 


An executor has not such an estate in the lands of the testator as to 


entitle him to maintain an action for the possession thereof 
under section 313 of the code.—The right of possession of the 
property of a deceased person, given by law to executors and 
administrators, is a mere statute power to be exercised by them 
for the purposes of administration. Humphreys, S. H. (Ex.), 
ye: PAV lors. Lis Wiis cssesiceivnsinsass as suveveavcaiscocsNeviensss evuddsateeavieunsiees 


EQUITY. 


2 


Equity will afford relief where a party making a deed.was at its exe- 


cution of such weak understanding as to be incompetent to 
transact business.—Scovill VS. Barney essees. GC eUSeSOEs 100000006 GeooseceE 


Courts of equity will not, ordinarily, compel the specific performance 


of a contract with variations, additions or new terms to be made 
and introduced into it by parol evidence.— Whiteaker vs. Van- 


920 


291 


schoiack et al......c0. sesse MER PERT EAA EEN RESA . 597-601 


~ 


In this state there is no dower in an equity.—JT0. 


To entitle a party to have a written contract reformed in a court of 


cr 


equity, on the ground of mistake, the complaint must show that 
the alleged mistake was that of the parties to the contract, and 
that it was-mutual.—The law presumes that a written contract 
contains all its terms.—The objection that the complaint does 
not state facts sufficient.to constitute a cause of suit is not 
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Equity (continued)— 


waived by answer, and may be urged in an appellate court.— 


FUV ATS: VS DLC ROL or cavcetese aAa seccesese teveseses 096-693 


A suit in equity which has been fully tried in the circuit court and a 


decree therein rendered, must, if appealed, be tried anew upon 
the transcript and the evidence.—As the findings of fact and 
conclusions of law by the Court below are not conclusive in a 
suit in equity, if appealed, this court must look into the testi- 
mony and reach its own conclusions of fact as well as of law.— 
The difference between appeals in actions at law and suits in 


EVIDENCE. 


Parol evidence is admissible ‘to fix a boundary which is variable, to 


show the location of a stake or stones referred to in a deed as a 
monument, or to locate the boundaries where an ambiguity ex- 
ists on the face of a deed.—Such evidence is not objectionable 
on the ground that it alters, varies or contradicts the written 
instrument.— Where the parts of a description in a deed are in- 
consistent with each other, effect should be given to those con- 
sistent and intelligible portions which carry out the intention of 
the parties, and what is repugnant thereto rejected. When a 
piece of land is conveyed by metes and bounds this will control 
the quantity, although not correctly stated in the deed.—Ray- 


equity stated.—Howe vs. Patterson..........4 secseees “ahead akerrak 882-885 


wond. re: Coffey eer rea a TENERA ide eonna aeea 587-591 


See instructions, evidence in criminal cases.—State of Oregon vs. 


Se SOSSHOEHH SESSSSCHTEHE VOTCOOOCOS ALCOL OROA SCTLHESHOSES CESHSHESSE ACOOCCOOOG SEVSESSESS CEHHTESEE 


Res geste—To make declarations a part of the res geste they must 


be contemporaneous with the main fact; but, in order to be 
contemporaneous, they are not required to be precisely concur- 
rent in time.— Evidence of attempts to escape, by a prisoner, 
is admissible, and tends to establish guilt— Dying declara- 
tions—Dying declarations, to be admissible, must be shown to 
have been made under a consciousness of impending death, 
and respecting the cause of the death.— Jury, charge of 
court—lIf, on a trial for murder, there is no evidence of facts 
and circumstances such as would, under the law, reduce the 
crime charged to manslaughter, the judge may so inform the 
jury.— Good character—Kvidence of good character, when 
offered by a prisoner, ought to be submitted to the consideration 
of the ey oe with the other facts and circumstances of 
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Evidence (continued)— 
the case, to be weighed by them with the other evidence in the 
_ case in determining the guilt or innocence of the accused.— 
Murder, first degree, what constitutes—To constitute murder 
in the first degree the killing must be done purposely and of 
deliberate and premedited malice, or in the commission or 
attempt to commit rape, arson, robbery or burglary.— Design 
to kill, when formed, deliberation—There is no length of time 
_ fixed by the law for the deliberation necessary to make an 
offense murder in the first degree, which would otherwise be 
murder in the second degree; but the evidence must show that 
the design to kill was formed in cool blood, aud not hastily 


upon the occasion.— State of Oregon vs, Gerrand.....cceeresevees 787-803 
EJECTMENT. 
A decree which operates as a deed may be admitted as evidence in an _ 
action of ejectment—Dolph vs. Barney........0 seccsssessscsesseccesase 612, 740 
- TRIAL FEE. 


Section 1,033 of the code of civil procedure requires the plaintiff in 
the court of original jurisdiction, if he be the moving party, 
to advance the trial fee.—If the defendant be the moving party 
in the court of original jurisdiction, he is then required to ad- 
vance the trial feé.—But in the appellate court the appellant is 
the party in all cases whois there required to advance such 
trial fée.—In no case is a trial fee required to be advanced if it 
be made to appear to the court, by affidavit of the party, that 
he is unable to advance the same.—If the appellant’in a cause 
refuse or neglect to advance the trial fee when required, the 
court may dismiss the appeal and affirm the judgment of the 
court below—Bailey vs. Frush........0.scssssssseescssess eseesseoe seeesese 624, 630 


FINAL ADJUDICATION. 


An order of court, confirming a sheriff's sale om execution, may be 
regarded as a final adjudication touching the regularity of all 
proceedings taken in the execution of final process.—Mathews 
SL OS sf gO Eee TEI cee eR AT AE TE near nn eee” 298, 308 


HOMESTEAD. 


When a party having availed himself of the benefits of the first sec- 
tion of the homestead act of congress, May 20, 1862, and taken 
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INDEX. 


Homestead Gonuniedi= 


a homestead under the Ist and 2d sections of that act, after- 
wards, before the expiration of five years’ residence, commutes 
under the ‘8th section of that act, and obtains patent by the 
payment of money: Held, that the land so acquired is a 
homestead and exempt from liability for debts contracted prior 
to the issuing of the patent.—The entry of a homestead under 
the act of congress of 1862, by one in trust for another is for- 
bidden by law, and a court of equity will not decree that any 
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such trust can be implied.—Clark et al. vs. Bailey........00. seese. 903, 914 


ISSUE. 


Where issue is joined on the merits in an action for goods sold and 


delivered, it is error to instruct that, if the plaintiff had sold 
the demand before the commencement of the aouon; he cannot 
recover.— Derkeny vs. Belfils ........ ..csccove cescesced soseooseasesesaceeno Ma 


INSURANCE. 


A. warranty in insurance is part of the contract, evidenced by the pol- 


icy, and is a binding agreement that the facts stated are strictly 
true.— A representation is a statement in regard to a material 
fact, made by the applicant for insurance to the insurer, with 
reference to a proposed contract of insurance. They are not 
part of the contract, but merely collateral to it.— It is sufficient 
if representations be substantially true, while warranties must 
be strictly complied with.— Warranties are conditions prece- 
dent, and their truth must be pleaded by the assured, upon 
whom the burden of. proving them rests.— The falsity of repre- 
sentation is matter of defense, to be pleaded and proved by the 


309 


insurer.— Buford vs. The N. Y. Life Ins. Co. .x..........00 cesesesee 777-786 


x- 


INDICTMENT. 


Any offense made punishable by section 523 of the criminal code, ` 


may be denominated mayhem in indietments.—A statement of 
facts is not deemed necessary.—State of Oregon vs. Vowels..... 


An indictment for illegal votin g, based upon section 619 of the crim- 


inal code, is sufficient after verdict, when it charges the defend- 


ant with having wilfully, knowingly and unlawfully voted at a ` 
' legally authorized election for representative to the congress of 


the United States, held at a specified time and place, although 
the indictment does not disclose the reason of the disqualifica~- 
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Indictment (continued)— 
tion of defendant.—The defendant, in order to have availed 
himself of the defect in the indictment, in not specifying 
wherein the illegality of the vote complained of consisted, should 
have done so by demurrer.—The indictment in this case does 
substantially (though not with technical accuracy) charge a 
crime únder section 619 of criminal code.—The defect in the in- 
dictment in this case consists in ‘‘ that it does not substantially 
conform to the requirements of chapter viii of this code,” and 
is waived by a failure to demur.—State of Oregon vs. Bruce..612, 618 


INSTRUCTIONS. 


A refusal to instruct the jury that the hypothesis contended for must 
be established to an absolute moral certainty, to the entire ex- 
élusion of any other hypothesis being true, or the jury must 
find the defendant not guilty, is not error. The law in criminal 
cases does not require such certainty as precludes the possibil- 
ity of doubt. Itis sufficient if the guilt of the accused be es- 
tablished beyond a reasonable doubt.—Each fact necessary to 
the conclusion sought to be established must be proved by com- 
petent evidence beyond a reasonable doubt.—A refusal to in- 
struct the jury that if they found that the hypothesis contended 
for by the defense may be true, they must acquit, is not error. 
The law does not decide upon possibilities, but upon such prob- 
abilities as appear from the facts, judging by human experi- 
ence, to be reasonable and as leave the mind free from rational 
doubt.—It is sufficient if the statutory ingredients of the crime 
are shown in the proof.—The court may refuse to instruct the 
jury when there is no testimony to which such instructions can 
apply.—It is immaterial whether deceased, prior to the com- 
mission of the crime, made an attempt upon herself or not, 
unless such attempt contributed to her death.—Medical beoks 
are not competent testimony.—Representations of a sick person 
as to the nature of the malady or bodily feelings under which 
he is suffering, if made to a medical attendant, are always re- 
ceived jas original evidence.—Opinions of medical men as to 
cause of death may be given.—The form of the interrogatory 
is a question addressed to the discretion of the court, subject to 
such considerations as the nature of the particular matter under 
examination and the character and ability of the witness.— ' 
Declarations, to become part of the res geste, must have been 
made at the time of the act done which they are supposed to 
characterize.—State of Oregon vs. Glass....... sa seesessosseeseeseeceso 620, 648 
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Instructions (continued)— 

In order to enable this court to determine whether instructions asked 
for and refused are correct, there must be a proper bill of ex- 
ceptions, embodying sufficient of the evidence, ora statement 
that some evidence had been giver, upon the points upon 
which instructions are asked, in order to show whether they 
were applicable to the case—Richards vs. Fanning, et al........06 


. INDEBTEDNESS. 


There is an ambiguity in the language of the act of Dec. 19, 1865, 
defining duty of assessor in deducting indebtedness within the 
state.—That the language, indebtedness within this state, has 
reference to the locus in quo of the creditor, rather than the 
place of the payment of the debt.—That although the debt, 
sought to be deducted from the value of taxable property, may 
have been contracted and made payable within this state, and 
although the creditor, at the time the debt was contracted re- 
sidéd therein, yet if, at the time of the assessment, the creditor 
is a non-resident of the state, the indebtedness cannot be de- 
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ducted.— Ankeny vs. Multnomah Co......cc.scssssses ccesceee e sscesenee4a0, 442 


J URORS. 


A juror set aside by the court, because a tax payer, in conformity 
with current authorities.—City of Portland vs. Kamm... 


JURISDICTION. 


Where a defendant is brought before a committing magistrate on a 
charge of felony it is not essential to the jurisdiction that the 
charge should be in writing.—Hannah, District Attorney, vs. 


Wells et al........... bhecesesccees ceenee sacs be vecceses © reserse sceseeees e esceees . 312-314 


Objections to the jurisdiction of the court and to the sufficiency of the 
complaint to constitute a cause of suit, are not waived by an- 
swer to the merits.—King et al. vs. Boyd. ...cccscsseccssssesossessecees 


s 


When want of jurisdiction appears it is the duty of the court at any 
` stage of the proceeding, on its own motion, to refuse to proceed 
farther.—Evans vs. Ohristian......seseessos sucses ovassosee tereseeee seeesseos 


The county court has not jurisdiction to try questions of title, or rights 
arising out of the exercise of eminent domain.—The jurisdiction 
and regularity of proceedings in the county courtfin the matter 
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Jurisdiction (continued)— 
of laying out a road, may be called in question by a writ of re- 
view.—lIf jurisdiction is once fully obtained, objection to its 
exercise cannot be heard.—C. &. G. Road Cou... cceccceee seeeee 820-822 


n 


The petitiopers and remonstrators are the parties to the proceeding in 
laying out county roads.—Tb. i 


The writ of review brings up only tha record, not the eyidence.—Ib. 


The test of the right to the writ is whether the party seeking is con- 7 
cluded by the determination or judgment of the inferior tri- 
bunal.—I b. 


A court of equity alone can fully protect the franchise of an incorpor- 
ated road Company.—L Bu...sccssecserseeees vessseersoseeneseosesecsoscosseo 822-829 


è JUDGMENT. 


Where a judgment was obtained in an action at law upon a promis- 

sory note, and a parcel of land, which had been mortgaged to 

secure the note, was sold on the execution without foreclosure 

of the mortgage, and the sale had been confirmed: H eld, That 

= the sale is not void, and that it cannot be attacked collat- 
erally.— Mathews vs. Hddy.......1. cccscsene sossesseeseosesesesseseossaressoe 298 


A party cannot claim the benefit of a judgment, and at the same time 
appeal from it.—Moore vs. Floyd........c.c es sscesscssce cere: soronesee 339 


Right of action on the undertaking required by section 10 of justice’s 
code does not pass to an assignee by the assignment of the 
judgment in the cause.— Lewis Vs. LeWIS......s0+sassosaseeee cereseees 657-659 


A judgment is only void when the court rendering it had not jurisdic- 
tion of the parties on the subject matter of the controversy.— 
Dolph vs. Barney.........ccsee seseo Pron seceecese seeees caste access senses coneacoes 612 


A proceeding under section 292 of the code to obtain leave to issue an 
execution on a dormant judgment is in the nature of a separate 
action.—The judgment roll in such a proceeding is prepared 
and filed in the same manner as a judgment.—U pon a trial of 

` an issue of fact in such a proceeding the court will not look into 
the evidence upon which the fact was found in the court below, 
unless the same is incorporated in a statement or bill of excep- 
tions and exception properly taken to its admissibility when 
offered in the court below.— Where there is a recital in the 
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_ Judgment (continued)— 
judgment of due service upon a defendant, nothing short of a 
clear contradiction in the judgment roll will affect the recital. — 
Ladd et al. vs. Higley.............00 ceesees EEEE iesti 940-944 


JUDGMENT ROLL. 


The judgment roll is proper preliminary evidence to warrant the in- 
troduction of proof of a sheriff’s sale, and in probate proceed- 
ings the petition, citation, and proof of service, are essential 
parts of the record.—The defendant introduced an order of sale 
of the county court, a decree of confirmation, and the adminis- 
trator’s deed; the plaintiff produced and offered the residue of 
the record in the cause to show want of jurisdiction, and the 
court refused to receive the evidence: Held, That the ruling 
was an error affecting a substantial right.—Mary Gilmore vs. _ 

i: “LEY LOR oceane tia sv acde san casuae NEE Meu seueWe curate EESE IOS 579-582 


LAND LAW. 


Act of May 26, 1872, granting to counties in the state, or territory of 
the United States, in which the public lands are situated, the 
right to a quarter section for seats of justice, was never in force 
in this state.— Whitlow vs. Reese.....secssccccccsecscceveesscscssccecscree 413 | 


LEVY. 


A sheriff does not acquire a special ownership in real property by 
levying an attachment thereon. The only effect of such levy 
is to create a lien upon the real property in favor of the attach- 
ing creditor, from the date of the levy.— Real property cannot . 
be the subject of larceny.— Unless the officer, levying upon 
personal property capable of manual delivery, takes the sare 
into his custody, he does not acquire a special property therein.— 
State vs. Cornelius .......sccscseeeeees ssvenseee se TEA Dri .456-458 


LIENS. 


% 


An execution may issue to sell premises on a judgment to enforce a 
mechanics’ lien.— In an action to enforce such lien it should 
appear when the building was commenced; for, if it nowhere 
appears in the judgment roll when the lien attached to the 
building, the judgment would operate as a lien upon the premi- 
ses, as an ordinary judgment from the time it was docketed.— 
Kendall vs. McFarland sess seessosseosesecess sesoesose sosoo snseee sesesssee 298—296 
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si LAND. 


A clerical error in the description of a parcel of land will not vitiate 
a deed where the intent of the parties can be ascertained with 
certainty from the instrument.—Mathews vs. Hddy........0..csees 298 


See swamp and overflowed land........ PENA E EEEE Sea 585 | 


A patent for agricultural lands does not pass title to known deposits’ 
Of precious metals.......ccccsecces socscsscesecces seccsves ere vasawyeiapeeast 566, 575. 


A contract for the sale of land of which the courts will be justified in 
decreeing a specific performance must be certain and defined, 
and the testimony offered in support of it must be fully sufficient 
and ample.—The rule that a specific performance will be refused 
where the contract is vitiated by uncertainty is applied with 
more than ordinary stringency against assignees and repre- 
sentatives of the contracting parties.—Odell vs. Morin........... 583, 587 


See evidence. 


LIMITATION OF ACTIONS. 


Act how construed.—Pittman vs. Bump.u.......00scseesssssvesesertnersveeee 0480, 486 


The defendant and her co-obligor executed a mortgage to secure pay- 
ment of their joint note, and suit was commenced to foreclose 
the mortgage, more than ten years after the note fell due; 
within the ten years part payment had been made on the note 
by the administrator of the defendant’s co-obligor: ' Held that 
the suit was not barred by the statute of limitations.—Sutherlin 
VS. Roberts .....c000 ssccsnesees EA E ETEEN ses T EA E 496, 511 


MALICIOUS PROSECUTION. 


To sustainan action for malicious prosecution, in criminal cases, it 
must be shown both that the prosecution was malicious and that 
it was without probable cause.— Glaze vs. Whitley ......ecss 679-685 


MARRIAGE. 


' A conveyance, the eanaidomition of which was marriage, is not a vol- 
untary conveyance.— Marriage, being a valuable consideration, 
such conveyance will not be presumed to be fraudulent, either 
as to existing or subsequent purchasers.— It may, however, be 
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Marriage (continued)— 
set aside and held to be void for actual fraud.— Both parties 
must concur in the fraud before the deed can be set aside.— 
Bonser vs. Miller..ss: ssscsssscccssccsscrcs coarse cesses svccseces evadevoce cesscases 40-00% 


MINING. 


Mines of precious metals belong to the eminent domain of the politi- 
cal suvereignty.— By the act of congress of July 26, 1866, the 
general- government extended to all in possession of mining 
claims, and all subsequently locating and denouncing mines 
containing the precious metals, a guarantee of protection in 
their occupancy so long as the mines are operated.— The pro- 
visions-retative to pre-emption of mining lands, in said act, and _ 
the amendments thereto, are not obligatory.— A patent for 
agricultural lands does not pass title to known deposits of pre- 
cious metals.— Failure of government surveyors to segregate 
mineral from agricultural lands cannot operate to defeat the 
rights of occupant miners.— Gold Hill Mining Company vs. 
ahh E A E ET E E ET 566-575 


MONEY. à 
Money claimed by and paid to a county officer under a claim of right 
for his services as such, if he be not entitled thereto, is an illegal 
payment and may be recovered back by the county—The act 
of the legislature of October 26, 1870, fixing the salary of the 
judge of Grant county at eight hundred dollars per annum, is 


not unconstitutional.—Grant county vs. Sels....... ENTERTA . 887 


MORTGAGE. i 


y 
In this state mortgaged premises can, in a certain class of cases, be 


subjected to the payment of the debt secured by the mortgage 
after -the statute of limitations has run aganist the notes.—Our 
statute of limitations simply suspends the remedy, it does not 
extinguish the debt.—Scction 7, page 647 of the general laws 
construed.— A. Myer vs. C. Beal....sscessssseseseessseees PETERT 576, 578 


A. mortgagee who obtains possession of mortgaged premises, with the 
assent of the mortgagor, may retain the same until the mort- 
gage debt is paid.—In such case the legal title remains in the 
mortgagor, but the mortgagee is entitled to the possession, for 
the purpose of applying the rents and profits in satisfaction of 
the mortgage debt. Ejectment will not lie by the mortgagor 
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Mortgage (continued)— 
without payment of the debt.— Where there is a note, or other 
written contract of indebtedness, independent of the mortgage, 
the latter is the incident of the former and the assignment of 
the note carries with it the mortgage.—An allegation that a 
mortgage was duly transferred presumes the assignment of the 
note, if one exists.— Roberts vs. Sutherlin.. ..ssesssessssessessesseseee TAL, 750 


OFFICE. 
Law presumes person acting in public office that official duty has 
been regularly performed.—Dolph vs. Barney... .......00 seseceseess 612-740 
PLEADING. 


Answer must contain a specific denial of each allegation of the com- 
plaint.— Scovill vs. Barney seesssse sescssses seeceeeee oe pesene sonsee canoes 289, 290 


If, from inspection of a complaint, the whole or any part thereof can 
be resolved into a cause of action, a general demurrer will be 
overruled.— Simpson vs. Prather ...........c0. cesses eeeees bececscenscenes 558-561 


When the answer admits all the facts alleged in the complaint, or ° 
does not deny them, but denies the legal conclusions only, judg- 
ment on the pleadings may, on motion, be allowed.— Where 
a number of persons are jointly and severally bound, judgment 
may be entered against those over whom the court acquires 
jurisdiction.— Tb. 


The objection, that the complaint does not state facts sufficient to con- 
stitute a cause of suit, is not waived by answer, and may be 
urged in an appellate court.— Evarts vs. Steger... s...ssssseseseeee 686-693 


When an answer sets up a full and complete legal defense to an 
action, a cross-bill in equity cannot be filed under section 377 of 


the code.— Dolph vs. Barney......... seceenaes sevceees sessersssecsseessseese OIZ 


POLICE JUDGE. 


By section 155 of the charter of the city of Portland, the police 
judge has jurisdiction of all crimes defined by any ordinance 

ot said city.—In addition to such jurisdiction, by section 156, 

he has the jurisdiction of a justice of the peace under the gen- 

eral laws of the state identical with that of all other justices of 

_ the peace.—By section 160, for his services in the capacity of a 
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Police Judge (continued)— i i 
police judge proper, he is to be paid out ot the city ftreasury, 
by a salary fixed by ordinance not to exceed eighteen hundred 
dollars per annum.—By section 173, when acting in the capac- 
ity of a justice of the peace, in enforcing the laws of the state, 
he is entitled to tax and receive fees in compensation for such 
services as other justices of the peace—City of Portland vs. 
Diny oo deacsteess’ceeteces seca EFES Turie SAAE A PEER . 698 


PROPERTY. 


# 


If a party purchase property and agree to pay therefor in other 
property at a stipulated valuation, on a day certain, he must 
tender performance by offering to convey on that day, otherwise 
the party to whom the debt is owing may elect to consider the 
debt a money obligation to the extent of such valuation, and 
may. sue for its recovery in money.—One contract cannot be 
predicated upon two separate agreements between two different 
parties.—Shattuck vs. Smith ...............cc00 cecccsecesesces senses eee ss. 590, 597 


PARTITION. 


Tn a suit for partition of real estate, the order or decree of the court 
directing the partition or the sale of the premises without 
further proceedings, is not a final decree, but only an inter- 
lociitory order, and is not notice to parties and their privies, etc., 
under the provisions of.sec. 15, p. 154 of the statutes of 1855.— 

‘To bind innocent purchasers for a valuable consideration by the 
proceedings in the suit for partition, under the doctrine of his 
lis pendens, the cause should be prosecuted with reasonable 
dispatch. A suspension of proceedings for more than five years 
would be an unreasonable delay.—Bybee vs. Summers et al....448-452 


_ PRACTICE. 


The affidavit of the sureties in an undertaking on appeal as to their 
qualifications must be filed contemporaneously with the filing 
of the undertaking.— What the affidavit should contain.—The 
bill of exceptions should be presented, allowed and signed 
at some time prior to the first day of the term next succeeding 
the term at which the cause was determined.—Holcomb vs. 
“ Teale. sseccsse obo eeeeene senesenen seereees ETARE ee C EA ERSA 415 


A pleading should contain a concise statement of the facts constituting 
the cause of action or defense, instead of the evidence from 


a 
- 
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Practice (continued)— 9 
which such facts may be inferred.—The mere readiness and wil- 
lingness of a debtor to pay a demand when due amounts to 
nothing without an offer or tender of payment by him, and a 
refusal by the creditor.—An agreement to substitute any other 
thing in lieu of the original obligation is void unless actually 
carried into execution and accepted as satisfaction.—Smith vs. 
Foster... 0 ae dus epleaeeancenad dnc E S A EOS nanei EEP, 459-461 


When it appears that a defendant has been duly served with a sum- 
mons, and fails to answer the complaint within the time al- 
lowed by law, a judgment by default, for want of an answer, 
may he taken against him—from such judgment no appeal will 
lie; but an appeal will lie from a judgment, although taken by > ° 
default, when it appears that the defendant had not been. duly 
served with summons. Being duly served with summons im- 
plies that the defendant has been served in the manner directed 
by law; the service of a summons to appear in the circuit court 
of Multnomah county would not be due service of a summons 
to appear in the circuit court of Marion county. When an of- 
ficer undertakes to serve a summons, he should use ordinary 
diligence at least to find the defendant in order that he may 
serve him personally, and, after using such diligence, if he 
should not be found, constructive service may be made; when 
thus made, the certificate should show that the defendant was 
not found, in order to render that mode of service complete.— 
Trullenger vs. Todd......ccoccsosscseees E E AE ES 486-491 


4 


PRACTICE. 


By section 25 of the practice act the fact of part payment is made the 
test for ascertaining whether the action or suit is barred by the 
statute of limitations, and if it is not barred the action may be 
founded on the original promise.— Where part payment. is 
made upon an existing contract of the kind specified in section 
25 the creditor retains the right to sue on the original contract, 
without regard tothe theory of a new promise, during the 
period prescribed, counting from the time of payment, and any 
person who could be compelled to pay is competent to make 
the payment—Sutherlin vs. Roberts.......... raD Tk AVES eS e... 496-511 


PROMISSORY NOTE. 


The allegation being that D made, executed ard delivered a promis- 
nory note is not put in issue by an answer denying that he de- 
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Promissory Notes (continwed)— 
livered it.—It being necessary for the payee to endorse the note 
in order to make it negotiable paper he must be treated as first 
endorser without regard to the time of his endorsement or the 
locality of his name on the note.—An action may be main- 
tained by second endorser against first endorser for money paid 
on the note—Cogswell vs. Hayden. ....sesssscssssce sossnsecesecees seose 453-456 


A promissory note given on a subscription to locate a railroad upon a 
particular line under the grant is void—O. & C. R. R. Oo. vs. 
POULOY A E E A E E E O E O A . 885 


REFEREE. 


A referee is an officer of the court. He is clothed with important 
powers, and some weight must be given to his certificate, and 
some discretion allowed him in the manner of taking testimony 
and returning exhibits.— When an original instrument is offered 
in evidence before a referee, and he makes a certified copy 
thereof, and files and returns the certified copy as an exhibit, 
such exhibit will not be disregarded except in peculiar cases.— 
Bohlman vs. Coffin and ©. M. Carter .....ccccsccssecsssssssaee coreeeees 302.090 < 


ROADS. 


Under the principles of the common law a road or highway may be 
established by dedication and user.—There is nothing in the 
road laws of Oregon rendering inapplicable such principles.— 
A slight change in the thread of the road will not operate to 
‘defeat the rights of the public.—No corporation has the legal 
right to appropriate a highway, established by dedication and 
user, without, in the first place, attempting to make an agree- 
ment with the county court in relation thereto.—The county 
court or board of county commissioners can speak only through 
the journal.—The Douglas County Road Co. vs. Solomon 
Abrahams ues seesee cones aana aE NS PEREAT 826-835 


RAILWAY CORPORATION. 


An agent of a railway corporation, nee with the duty of select- 
ing the route or line of railway, cannot lawfully disregard the 
interest of his principal in making the selection; and if, for a 
consideration moving to himself, he should agree to select a 
particular route the agreement would be void—Holladay vs. 
Davis ...coeeee EE TE cise io eiie peua TE E PE cataseleaids 467-472 


oe 
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RAILROAD. 


Donation of money to secure location of railroad depot.—Contracts 


against public policy are illegal and void—Holladay vs. Pat- 


CCTSOD... occ ceceeees b eccnceece cocesceee teeceusce cessceee sesceens socsseses scvaseeveccs 669-679 


H. being a director and president of the Oregon and California Rail- 


road Company, and the owner of a majority of the stock of 
said company, agreed with P. that, in consideration of a certain 
sum of money, he would cause the line of said road to be lo- 
cated on a certain route and a depot to be built at a certain 
place, {stead of adopting another route then surveyed which 
was shorter, and over which said road could be constructed at 
less expense: Held, That such a contract is contrary to public 
policy.—A railroad company is a guasi public corporation, 
and the public have an interest in the location of their lines of 
road and depots.—An agreement which tends to lead persons, 
charged with the performance of trusts or duties for the ben- 
efit of others, to violate or betray them, will not be enforced.— 
Tb. 


ROADS. 


Acts authorizing the establishment of private roads over the land of 


an individual, without his consent, for the private use of 


another, are unconstitutional and void.— Witham vs. Osborn, 373-380 


The constitution of the state provides that “‘ private property shall not 


be taken for public use without just compensation,” which 
implies that it cannot be taken for private use, whether com- 
pensation be made or not.—J6. 


SURVEYS. 


In the government surveys the line actually run by the original sur- 


veyors is the true line.x—Goodman vs. Myrick .........esssseseeseeees 


STATUTES. 


An act of the legislature may be void in part for its unconstitutionality 


and good so far as it is constitutional—Where a subsequent 
statute is repugnant to a prior one, it operates as a repeal of the 
first so far as they conflict.—A subsequent independent act 


which does not attempt to revise or amend any prior act by 


r 
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Statutes (continued)— 
reference to its title, is not unconstitutional because some of its 
provisions conflict with those of a prior act on the same general 
subject.—Statutes which repeal prior ones by implication are 
not obnoxious to sec. 22, art. 4 of the constitution.—Fleischner 
o Chadwick T uevesnsesacsen sveasosersvcserss 


When two statutes are inconsistent and repugnant, so that both can- 
not stand, the one last enacted “shall be considered in force and 
repeals by implic.tion all prior acts or parts of acts that con- 
flict with it.—Grant Co. Vs. BalS..seserss resse sosevees rr Pee 


When two statutes that are in conflict are enacted by the legislature. 


upon the same general subject, the last enactment furnishes the 
rule of action and repeals the prior act by implication so far as 
they conflict.—Hurst vs. Hawn ..’ 


CHOOHA HEHE COCHHHHOE FEKHOE BEOCHOH OR HEHe BOREHE 
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SWAMP AND OVERFLOWED LANDS. 


The act of Congress of September 28, 1850, was extended to Oregon 
by the act of March 12, 1860.—The grant was in presenti and 
“passed a fee simple title to the state of all the swamp and over- 
flowed lands within her borders.—The patent provided for in 
the second section of the act of 1850 operates merely as a further 

-> assurance of the title-—The trust raised by the act of 1850 is a 
personal, not a property trust. It does not run with the land.— 
The state has the right to make selections and dispose of the 
-swamp and overflowed lands acquired under the grant before 
the issuing of the patent by the genera] government.—The pro- 
viso in the first section of the act of 1860 in no way operates as 

a limitation upon the grant.—The provision in the second sec- 
‘tion of the act of 1860, in relation to the time within which 
selections are to be made, is directory. The state lost no 
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rights by not complying strictly therewith.—Gaston vs. Stott, 535-554 


SCIRE FACTIAS. 


+ 


What is necessary to be set out in the declaration or verified motion 
in a proceeding in the nature of scire facias. ae Cracken vs. 
Swartz.... evece CFS Cececves ebevesoces CRPPH FCHHe Eaeeseseeh seocesess #COSeeeseeee Qevesesetoensase 
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SUITS. 


Where there are several plaintiffs a suit may be brought in the name 
of one or more for the benefit of the whole.—Longsworth et al. 
VS. ACAINS.....cccccccccsees secsccscesscees speeeecee qeeeeeeee sacceceecenenss sesececes 283 
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SURPRISE. 


‘When a party has been misled or taken by surprise by the act of the 
adverse party, it devolves on him to bring the fact to the 
knowledge of the court, and if he seeks to review the point on 
appeal he should make the showing a part of the record.—Al- 
lowing or refusing an amendment is addressed to the discretion 
of the court and will be reviewed only for the purpose of deter- 
mining whether there has been an abuse of discretion. Error 
will not be presumed.—Henderson vs. Morris.......... Zones cosceescecs 461 


SPECIFIC PERFORMANCE. 


Before the court will exercise its extraordinary jurisdiction of enforc- 
ing a specific performance, it must appear that the agreement 
sought to be enforced is fair and just, mutual in its character 
and certain in its terms.—Conrts of equity will not, ordinarily, 
compel the specific performance of a contract with variations, 
additions or new terms to be made and introduced into it by 
parol evidence.—In this state there is no dower in an equity.— 
This is a suit in equity to enforce the specific performance of an 
agreement in writing for the exchange of lands.—Whiteaker 
vs. Vanschoiack et al..iccs.ccssccccsccses escocesos soccenece seeseees seceesseess 597-601 
A suit brought by the assignee of one of two obligees, in a bond for 
the conveyance of real estate, is not a bar to a subsequent 
suit for specific performance between the same parties, and 
concerning the same land, commenced after the plaintiff in the 
former suit had acquired the in terestin the land of both obli- 
gees in the bond.—Knott vs. Stephens............c00cccessces seossssose 750-760 


TIME - CONTRACT. 


- 


Time is not of the essence of a contract to convey land ata future 
day, unless the language of the contract clearly indicates that 
it was so intended by the parties.— Where, by the terms of the 
contract, time is not made material, either party may enforce 
performance by executing, or tendering the execution of the 
contract on his part, and demanding the same of the opposite 
party.— Knott vs. Stephens........c00sessssscecsconecseses egesssece veveveeee 100-700 
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TAX SALE. 
Certificate of tax sale does not convey a legal title; is evidence of 
equitable title.— Dolph vs. Barney -cisicsises sctaseaswcesveesvasaveseence . 612 
7 Party claiming rights under tax sale certificate must show strict com- 
pliance with the statutes —Ib. 0 


| TRESPASS. 


r 


Question — Whether, under our statute, a person can maintain an 
action of trespass for injury to grass, herbage or growing crops 
by the cattle of another, without alleging that the premises, 
upon which the trespass is alleged to have been committed, 
were enclosed by a lawful fence.— A man isnot required to keep 
his cattle within his own close.— Campbell vs. Bridwell......... 944-946 


TRUSTS. 
\ 

A grantor of property in trust for a specific purpose retains such an 
interest therein as entitles him in equity to insist on a specific 
execution of the trust; but a diversion of trust property by a 
trustee from the purpose for which it was granted, does not 
operate as a forfeiture of the property or cause it to revert to 
the donor.—Chapman vs. Wilbur... ....ss00esecsceses essosonessseses 947-952 


TRUSTEE. 


A trustee of the title to land for the benefit df an association or church 
may be declared.—Longsworth et al. vs. AdaMS..sescese serssecsees 282 


When it appears on the face of the complaint that the plaintiff is not 
the real party in interest, and he sues as the trnstee of an ex- 
press trust, the complaint should show for whose benefit the 
action is brought.—Holladay vs. Davis........ccscsss ee anevehacuaeeae 468-472 


TITLE. 


In an action to recover real estate, where plaintiffs allege title in 
themselves, and this allegation is denied in the answer of the 
defendant, the onus proband is upon the plaintiffs to show title 
in themselves.—Farley vs. Parker & Sutherlin... ssesseseeseee crees 3 11-23 


137 
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UNDERTAKING. 


In a civil action on an undertaking in the nature of bail for defend- 
ant’s appearance in a criminal action, the complaint should 
show that the prisoner was charged with a crime; and it is not 
sufficient to state that he was charged with shooting and killing 
another.—Hannah, (district attorney) vs. Wells et al.....ceccess 312-315 


WRIT OF REVIEW. 


Writ of review will not lie where the right of appeal exists. —Schirott 
& Groner vs. Phillippi & Coleman, 3 Oregon, 484, overruled so 
far as it is there held that appeal and review are concurrent 
remedies.—Same case approved so far as it holds, that review 
will lie in a cause (otherwise proper) where the time for appeal- 
ing has elapsed.—Evans vs. Christian.......... sss P T AERAN 492 


The office of the writ of review is to review the record and proceed- 
ings of inferior courts, officers or tribunals acting in a judicial 
capacity, and in no other.—It is not the office of the writ to 
bring up the proceedings of any other bodies or classes of pub- 
lic officers. When- the proceeding sought to be reviewed in- 
volves a matter of public interest the allowance of the writ is 
discretionary.—Burnett vs. Douglas County .....ccccsscccsreeseveee 530-534 


The writ of review will not lie where the right of appeal exists.—The 
decision of this court in Schirott & Groner vs. Phillippi & Cole- 
man overruled so far as it holds that appeal and review are 
concurrent remedies.—Sellers vs. Corvallis........scccsssscececseeens 851-854- 


- WILLS. 


A provision in a will that until the land of the testator shall be dis- 
posed of by the executor the wife of the testator should have 
the use thereof, for herself and minor children, is not contrary 
to law.—All courts and others concerned in the execution of 
last wills shall have due regard to the directions of the will and 
the true interests and meaning of the testator in all matters 
brought before them.—Humphreys, S. H., (executor) appellant 
ve. Taylor, L. Lp PeSpOUd eM biis cece ssccnwcvesssesd sues sate arera nina cartes 920 


WIFE’S SEPARATE PROPERTY. 


Though article xv, section 5, of our state constitution is an innova- 
tion upon the common law, it does not abrogate that principle 
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Wife’s Separate Property (continued)— 
which prevents husband and wife from contracting with each 
other.— Where the wife’s separate property is not registered 
according to the statute itis prima facie the property of the 
husband rather thah of the wife.— Positive and express proof 
of fraud is not required; it may be deduced from circumstances 
affording strong presumption.— A voluntary conveyance, by a 
husband to his wife, will be presumed to be fraudulent as to 
existing creditors.— Judgment creditors may unite in a suit to 
set aside such conveyance.— Elfelt vs. TAVGCH cessecceesoatiowecdece 812-818 


WARRANTS. 


Under the centennial commission act, approved October 24, 1872, itis ` 
the duty of the state treasurer to set apart a fund from which to 
pay all warrants drawn in virtue thereof.—Warrants drawn in 
virtue of said act cannot be paid out of the funds provided by 
the appropriation act, approved October 24, 1874.—Simon vs. 
BLOWN sssscviivocssece sevsesss AEEA ATETEA recesses sense 804-811 


WIFE. 


Under section 4 of donation law the wife ig entitled to one-half of the 
land in her husband’s claim. Her right in no way depends 
upon the number of acres in the claim.—Jette vs. Pecard...,,... 285 


